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are admltted and if the facts*relevant to the isste ag to the val1d1ty of ther s
claim: were? not determmed ;the’ Government ignot estopped from fullv An=
qulrmg mto and determunng them: R e i . .

‘ T_'—’LAan'inngnn’rmﬁrfrossméion:—a )

RES J 'UDI(‘,'A'I‘A

__the'right .of possession.and doesnot preclude the Land.: Department from-—

i .. has:been complied with:in. good f'uth ; .
: ,,MINING CLAIM——ADVERSE CLAIM——JUDGMENT——PATEN ——PBOTEST—LAND DEPART— <

MENT: - - - :
An unsuccessful adverse mlnmg clalmant may st111 by way of plotest call: the”
v:-attention.of - the. Land Department to 1rregu1a11t1es in the patent apphcatron
: Whlch Were not determmed by the court in 1ts Judgment S :

s MINING CLAIM—-ADvnRsn CLAIM—-—MILI.SITE—-PBWIEST—J UDGMENT—RES A UDI—, S

OA'I‘A—LAND DEPARTMBNT. i = s

A contr0versy between a prror m111s1t clalmant and a placer clalmant is not bR
; subJect to'an ‘adverse elaim, but of protest, and any ﬁndmcr of a court in:ad- '

[ verse proceedmgs between suchj almants as to the mmeral or nonmmeral :
character of the land or any fact relevant to that issue is’ merely adv1soryr_ S
“and not bmdmg pon: the Land Department Helena eto Oo. V. Dafbley (36 :
:L D. 144) ‘ . B

MINING CLAIM—ABANDONMENT—REIJNQUISHMENT—EVIDENOE. s S

To establish abandonment both ‘the intention - to “abandon and actual 1e-~—"_
“Hlinquishment must be shown; mere fallure to .chéck determratmn in value -

A Judgment in adverse proceedmgs agamst a: mrnmg;’clmm slmply determlnes‘ W

ascertaining. the character of: the' land ‘and, dete1m1n1ng whether the IaW e

: _that follows from lapse of time-of unproductwe property is not of 1tself s

‘ ncluswe as to ab donment; ol ik ’
- \MINING CLAIM—MINE[BAL LANDS—TAILINGB——ABANDONMENT S

Ore when severed flom the land becomes personalty, but talhngs from the St

mme that are dumped upon nonmmeral land and andoned become upon :
. abandonment ‘a part of ‘the realty 50 as to minéralize the land up'i A
they are: placed and make it subnect to mmmg locatron by the ﬁrst comer,

No rrghts can: be acqurred under the placer mmmg laws to pubhc land‘ hon-
4 mineral-in its natural state;:that ‘was:-covered by valuable tailings: placed:

‘there by, anothér-where: ‘the owner:of :the: ta111ngs had kept and: preserved i

‘_.,,‘them from. Waste and destructlon _pending such’ time -as- they might be e
""proﬁtahly Worked and sold R@tter Vi Lynch (123 Fed 930) B o

: VMINING CLAIM———TAILING ABANDONMENT—EVIDENCE

- them Were -mot-repaired,, that a large amount: of the: talhngs had escaped B

longer necessary, thit they had bee,

A charge of abandonment of talhngs 1mpounded on: pubhc land on the ground e
/that: breakages in: crlbbmg due to age and-decay.of the logs. that retained

‘and that: there Was an absence of any spec1ﬁc acts towards thelr conserva-:,‘f: e

'mchased as?personal property at : L
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mvoked by. the, pulchasel under the m111s1te law, and;-that. he expeeted 0
treat them at some futule t1me : :

“This is an”appea,l by John'A: Grosso, admlmstrator of ‘the estate'[[ _,

a; sherlﬁf’s sale;, and taxes pald thereupon, that rlghts in ithe 1and had been,.. i T

“iof Antone C. Grosso, deceased; from'a “decision of the' Commlssmner’,”-
-of the General Land Office dated ‘July 15; 1929; which affirined ‘the G
= local recrlster n holdmg for rejection apphcatmn, Great Falls 062827 v

o for patent to: the Bird ‘placer, Survey No.- 10408, ‘situate in UnSUL:
 veyed T, 8 S: ; R 10 Montana Méridian; and’ within:the Beaver:

made on nonmmeral land

d: further declared the claun v01d because Lo

Grrosso filed: ' his' apphcatlon J anuary 19 1993, Henry Kmppen—‘] :
‘berg ¢t al. filed ‘miineral contest March 12; and adverse claim Mareh
21, 1928; against ‘the: apphcatlon, alleO‘mg supemor r1ghts to' the_ i

greater part of the larid by virtue of prior location and maintenance

- cof Everest'2, 8, and 4 ‘millsités; a,nd ‘declaring; among other things,
- that no dlscovery had been made that the land - Was not veluéi e

: Were not the su
19896 of* the Re

o '-‘plosecutron of: the‘contest by plamtlffs in the adverse' ‘u1‘
: j;tended that', they had lost their
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- in thie: ]udgment roll held the Judgment 1ot 7es. ad‘yucﬂwata as: to- alli S
- matters connected with the ﬁnal proof and dirécted hearing of the: -

- protest of the Forest Service and permltted Henry Kmppenberg' :
- etal to intervene in-that proceedmg '

1.On December: 23, 1926, George B. Conway ﬁled a. protest afralnst‘f.v S

Vfthe applicationy averrmg that. he and the. Darby Mining. Company,
were the ;present owners of the. tailings deposited.on ithe. land; that:

there was .no valuable depos1ts of minerals’ thereon that the: requl--_j. L

£ X site: expendlture had not ‘been. made that. the mining locatlon was -

made to. deprive the owners of the1r tailings. Hearing was duly
e had before ‘2 United. States. Comm1ssmner .at-Butte, Montana, from * - -
June 19 to 25, 1928, ‘Conway in his own:-and: the Darby: Mmlng S

- Company’s behali .over ‘protest of the apphcant belng permlt’red to~ :
~intervene and adduce evidence, so much of it revelant to the charges’

bemg adopted by the Forest Service as. Government testnnony The: - -

" appeal is from the decision of the. Commrssmner inthis Govermnent
,_proceedlng The respectlve contentlons of each: party has been pre- -

2 ment.-

- _fsented in. elaborate brlefs and by oral arcrument before the depart— Ry

Apphcants present for dec1s1on at the threshold of the case ques-i -

IR ".tlons ‘as to the conclusiveness of the, ]udgment of the | State court.in “
el ;estoppmtr first, Conway as alleged transferee of the rlghts of. Kmp- b

s . penberg ¢t al. 1in the m111s1tes and tarhngs from further contesting:

" the claim of the apphcant and assertmg a: clalm adverse to:the -

: apphcant for the land; ‘second, in precludlntr the Government “from

. permitting Conway: to. partlc1pate and offer: ev1dence as an inter- -
- vener at the hearing; third, in estopping . -the, Government Afrom = o

makmg certaln determlnatlons as to the mmeral character  of the

" land, the vahdltv of his claim and of other facts pertlnent to.the =
issues raised by the- charges The contention of -the: attorney for
o ’_the apphcant being to the; effect ‘that, there was, necessarlly 1nvolvedf S
- or there must, necessarlly be lmphed in the decree of the. court dis- -

Ll ﬂmlssmcr the action on. its merits determmatlons by the court that the
T ,'apphcant had a valid, -possession under the. ‘mining law by ‘virtue of
3 -‘hlS placer locatlon that the mlneral apphcant owned the talhngs,‘ '

~ab: doned by their former .OWners. elthe“ at. the moment of their

o Bird, clalm, and that such ﬁndmgs or “dete

;ifurther inquiry..
o In considering. this contentlon 1t.ds;;
S ,:gare the essentials, of a ,]udgment that

_‘ould 50- ‘bind the: department »
. I the judgment renc ’ Vase Whether those e
: '3:e_ssent1als, appear. S :

~ that they were real and not personal property; that they ‘had been A
,ydepos1t on the lands or thereafter, and PI‘IOI‘. toAthe locatlon of ‘the
ninations are: ﬁnal and'.

o {concIuswe and blndmg upon the Land Department and not open to',

1nent to 1nqu1re as to What‘.



" Peregov. Dodge (1631.'S. 160; 167) ;.Col ety
- 297);. Lindley.-on Mlnes, See.: 763 The proceedmgs are suspended,

e ,' ‘sald—'

53]
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It as: settled law that in. adverse proceedmgs contemplated by sec--:"; o b'__' :

.tlon 2395, Rewsed Statutes, as amended by the-act.of: March 8, 1881 = - -

(21- Stat.. 505), each party is practlcally plalntlﬂ:’ and: ‘actor a,nd must

" show:his title, and. ‘before the applicant for patent can have ]udgmenti iR e

-~ he must sprove his. claim of ‘title to. the ground. The ~applicant - for . .

5 'pa,tent can not go- forward: with his: proceedmgs in: the Jand:: office -

© simply because the adverge claimant had:failed. to:maké: out hig. Casey,
--if he had also: failed. -Browniv. ‘-’Gumey;l 201U 8. 184, 191):5+

" in the land office  to await-the determination by-4.court; of. competent -

Ralph. (252 UTS. 286,

=']ur1sd1c:t10n of the: question’ Whether either- party; and: if so; which, -

o has' the:exclusive right to'the possession arising from. a: fualwl‘ subszst— G

 ing logation.” - [Ttalics supplied.]: Colev. Ralph, p.296." InTona- -
L pak Fmotwn Mm Oo Vi Douglas (123 Fed 936 941), the: court_

It must constantly be remembered that the’ trlal of suits of thls chara "err, ‘:
* urideis the: provisions:: of the statute, is had:in. order: ito ‘aid the! Government :

:' -.ithrough itg :proper:- department in determmmg whether: ‘the? apphcant or: the

.. is'nonsuited the case’ proceeds ex parte Lozar

o ftlon vvas made
e *'ta,1l1ngs thereon ‘

‘adverse elalmant is ent'tled to a patent The Government is not; strrctly speak-'f

5 mg, a party to the" surt but it is 1nterested in, the. proceedmgs to; the extent".;. s

.7 of having it not ‘only. estabhshed by the: courts, ‘under- the, ev1dence at the trial: oo

SE 7 wwhichs of the partles hagthe: better ‘or- superior right:to. the land:in. controversy, s

‘- /. but alsoi whether there hias been full ‘compliance with the mining laws; rulesiand

o :regulatrons and ifiie should ‘be: found upon ‘the:: proofs that Teither: of the'-.."

e parties .to the. ploceedmgs has :complied: with; the 1dws, it is the: duty of ‘the:
- eourt to! render Judgment agamst both. Jackson v.. Roby, 109 U ‘S, 440, 442, ’
AT It:will. thus be seen that the ‘government - acts upon the proofs;

esmbushed ‘at the tmal cmd requires’ that certain facts be found whether alleged
i the plead'mgs or nob ‘[Italies supphed T :

" The plaintiff may be nonsuited; but th1s will ‘not avall the" de-.,}

" fendant; unless he thereupon proceeds to establlsh his r1ghts aﬁirma—- . ' o
.t1vely and: secures o judgment. - Kirk v. Meldrum (Colo) (65 Pae.
633) ‘3 L1ndley on’ Mlnes, Sec. 763, and | cases: c1ted If the plaintiff

‘ ‘Nezll (37 Mont

‘287'96 Pac, 343, 346).

1n the adverse su1t 1n thls case, Kmppenberg and hlS co-', L
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by ‘the Hecla: Consohdated Mlmng Company, 4’ common laW trust. v
. Démurrer: te this amended ¢omplaint’ was also 1nterposed and sus-
.+ tained on the:specific \grounds; (1) that’ the plaintiffi was. ‘without

o 'capa(nty to-sue, ~and:(2) that the- complamt did not- state facts: suf-
. ficient to: constltute a cause of actlon On miotion of ‘defendant: the
- action'was ‘dismissed on:the’ merits.’ The amended complaint con- .
ey tained the identical statements contaniedsz;imtthef',ei"»iginal‘ a& to the -
" .-lack of discovery, and-nonmineral character of: t}'ie“Blrd’pla;cer, and
. as:tothe ownership' of the tailifigs: by plaintiff.. Nowhere in-the

- pleadings did thedefendant:set ap- afﬁrmatlvely his rlghts to: the
. ground:under a placer location nor did. he in his prayer-in: the:com-
* . plaint ask ‘for ‘a ]udgment as to:its validity.::: The facts as 'to his-
~ possessory” r1ght under-a valid-and: subsisting miining' location were

" not passed ‘eni: by the court, and as by the-demurrer all facts well
» pleaded:are admitted (49 C:J. 438, note 4), if any ﬁndmgs are tobe
-implied, they are that the land is nonmmeral in character, that:no B

- discovery, was made,: and that the ownership. of the tailings was:in
. the: plalntlﬂ's notw1thstandmg that they.-were adjudged to-have: no’

- rlght of :possession’ to-the land. under their: alleged millsite claims.. -

T Lehman v “Suttér ( 198 Pac 1100) the Supreme Court

= -'Where plamtlff Hin: acmon dni pmsuance ef CRev.v Stat Sec 2326 102 determme
" an:adversesclaim toi; ‘mining locationg, unnecessarily attempts -in: the* complamt‘; .
. toishow:that the- defendant’s adverse claims-are-withott foundatlon a: demurrer E
. adm1ts ‘the truth of ‘plaintift’s; allegatxons Ane thls behalf Sy

VVhatever may have been the eﬁect of the ]udgme diérmssél '

on the merits as a bar to the prosecutlon of another suit by the . ad- L

Verse clalmants or their SUCCeSSOTS: in. interest; for the same. cause of o

or 27'L D 396) Opiev Aubm’h Gold Mining A(md Mellmg Oo'
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.': i, .(29 L D 230) nterveners ha,vef

i Lmdle on‘Mmes, Sec ‘69

$ ot;comp‘hed 'mthbthe terms of
" and to 1n31st that there.

all be an examinatiori made by such officers. 20a

o "0 see’ 1f the’ terms in. fact have beern comphed w1th1.v-‘ Wzght v. Duboz.s i S

(21 Fed. 693); ‘Poore

- Furthermore; even.

Kaufman (44-Mont. 248,11 Pac.: 785)

.the department; :should be in, Jerror as to: the,., e

e iscope and effect of the ]udgment above considered;’ and ‘there wasin: =

. fact'a judgment awarding the. rlght of: possession. 0. the. apphcant. R

“notwmhstandmg, itistill remains for the Land Department to. pass
: upOn the suﬁ‘iclency of the broofs, ascertam the character of the land;

adverse clalm, but'of prétest Helem eto, o iv;‘.DazZey (36 L

T 144) i Llndley on Mmes, Sec.. T 24 Any ﬁndmg of the court therefore
~ooim such a suit. as, to the mmeral or nonmmeral character of the 1and, :
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urnmg now he ev1clence, 1t j

1sclosed tha,t the apphcant» o

- resulted /in ‘the ecovery of e few colors: ot gold and:’ black sand. .
" Of 75 pans takeén’ by-all parties: about: 60 contained: no‘colors ‘of
- goldy: Twelve of the 15::pans: taken by apphcant’s witnesses from
f*coneentrated ‘material in the bottom of ditches showed one -or: more -
" colors.:‘The claimed profitable values: in ‘the black sand rested on
. suvmise and: ‘conjecture, - Assay of this sand" made ‘at the instance:
-~ ofthe: Government showed a value: of $1 “a-tonsin:gold and uncons .-
' "‘i‘jtradmted ev1dence W‘LS ‘introduced” that it would' take: 8000 eublci
" yards of material or 500 cubic yards of concentrated material to
“produce a’ton of- black 'sand: " Several w1tnesses “for-the -applicant .= -
-~ admitted that ‘there' was not enough" in what was- found to- justify:
Workmg, but: were: of the ‘opinion: that the: «explorations’should be <
" pursued to bed rock here: gold in sufﬁment quantmes to mme Wouldi_’ .

o ’;‘vplacer mmmg or ‘Fecoveries - of placer gold although mmmg and"j o
- f.iprospeetlng has been carrled on for years in the cality and evidence " -

b "cr1bb1ng con51st1ng of: several thousand logs;cosﬁing ﬁfty cents to oneﬁ -




>‘yup01'1 the: taﬂmgs, ne
taﬂmgs untﬂ about 892

ald taxesf on these mlllsltes from 1921 to
‘the: Kmppenberg crowd or 1n h1s own-{‘b :
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i ‘,sence of* ) ny spe(nﬁc acts towauds thelr conservatlon dn recent years;’

£ by applicant and the Governinent;

7 and b facts: showmg" ‘d1seont1nua,nce long -ago: of - active: mlmng‘ s

"'operatlons by: the: company that placed them and its: SUCCessOTs; prior L P

4’ ~to.the location of the ‘placer. claim.” A~ large amount: of :conflicting
< ftestlmony was introduced as to the extent of such Wastage ‘and break-.
age.. -Photographs of ‘the condltlon' 'o:f?the crlbbmg Were 1ntroduced 8

. The a,pphcant ‘however, did not; refute the opposmg eV1dence that;;

: i»h1s pictures-are largely representatrons from different angles: of the

- same,.and the worst break; and that about 75 per cent of the crib= =

.- bing-is still 1ntact Enouneers Afor:the: Government ‘and: 1ntervener Sl
- “deelared thelr oplmons that the talhngs had settled and. reached: such,;‘ L
anangle. of. repose as to. render. cribbing protection no longer a neces- ¢

s “sity A ‘mining engineer. testlfymg for: appheant estimated that 1500, . :
- tons of: talhngs had:escaped.: Consuiermg the undisputed: fact that: - -

“there, wasan sstimate that 20,000 tons had escaped: during the opera: i

* tion

S the : Greenwood Mlnmg Company on:ithe dump, and that - : 2
' ';'715 OOO tons remalned after that company ceased operatlons, the,

»"'an 1nd1fference by the clalma,nts thereof as to What became of them.”

 The‘inference’ sought to be:drawn that the talhngs were 1mp0unded;

’ ‘é”only to avoid lawsuits becitse: of damages.to’ stock of farmers on

Jower lands that would be. occasmned by the escape. of noxious min-.

- enal: substances-is Tittle more thanja. suggestion:of’ counsel for appliz

g "cant-that is dispelled by positive testimony: to the; contrary of Conway.

5t - who was in; charge of the offices of-the Hecla:Mining: Company, such = -
- statement: belng satlsfactorﬂy buttressed by the cmte Zztem motam; S




- ductive “property

e ‘-to Wa1t for better days,

"“deterloratlon in value e‘that follows from lapse of tlm

s’ plactlcally all that has been™ proven o The talhngs were dep

and from the ev1dence in the rec d

: 1 f)’ g Il,_‘,“
1ntent10n to preserve and, protee the Gk

: .jwere placed and.make it sub]ectk to: nunmg locatwn It 1s; clear thatg‘,;
by severance of the ore from the land i in"which it existed. for mlllmg‘;.’ "

++ ~and sale it became- personalty (2 R. C: L; Secs. 50-and 52), and that - L
it did not: lose tha,t character by its: retention for: further utilization. S
o In Stemﬁeld V. Omega 0029;1)67" 00 (141 Pac 847) the: court, sald—-' e

o Adump was personalty or realty.

P The mtentlon W1th Wh1ch the owner of’ the property extracted the :

o ":‘sore from -the - ground and the purpose: and 1ntent1on ‘of” the owner . w1th Whlchj

CEedt was placed -on the. dump s controllmg in: arrwmg at the solutmn .of ‘the i

questmn of whether. +the ‘ore, after havmg been extracted and placed inthe i

Whlle it may be true that—— e

. 'l‘o suffer taxhngs to ﬁow where they may
"flS eqmva_lent to ‘theirabax don"“ent I th 1 1a; : her; they
= -are cons1dered as an accretlo ) and belong to h1m ; If they aceumulate on Va nt:

ith ut_obstructmn to conﬁne hem e




~in the instant éaSe In R@tte;}- V. ”Ly_"

: "_tha,t poA rlghts could be acqulred u

' lodged upon the land of another, they 'would be < nsidered as

the owner of the land. U If they “were dllowed to flow in: ‘their hatural

ot only Were the talhn s dep
cally the same as the Lynck oase, but the

‘apphcat' on_ for .patent thereto

| L D 257 ) 'As; the. ev1dence show' convmcmgly that: the land m/ 1ts"‘_,
' ' "‘>charaqter, and that under the e

'i]niulate,aon \va_ca‘nt ,and‘ unapproprlated,publi(:f lain‘df, th'eyi Wduld

Motmn for rehearmg of departmental demsmn of. June 9y 1930‘ o

53 I D 115), demed by Flrst Ass1stant Secretary DlXOIl, July 29 e N

fﬂiUNITED STATES GEORGE B CONVVAY,INTERVENER v GRosgyff”

RS ,5 _ntltled:'ca,se (53 L _D.’: 115 126) denled b, Secretary Wllbur, March"i:] :
e esL e R W

ermse of supervlsory ‘_vuthorlty m the ?above-f«‘ e



