Mineral Material Related Case Law

	Name/number/date
	Main issues
	Salient points
	Summary

	Arizona State Highway Department

 A-29325 
10/21/1963
	Split estate
Taylor Grazing
	
	The Arizona State Highway Department filed two applications under the act of July 31, 1947, as amended (30 U.S.C., 1958 ed., sec. 601 et seq.), for free use permits to take borrow, mineral aggregate, and other highway construction materials from six parcels of land. Because three of the parcels had been patented to the State of Arizona with a reservation of all minerals to the United States, the land office asked the State Land Commissioner if he had any objection. The Commissioner replied as to one application that he believed sand, gravel, and borrow material are not properly considered to be minerals included in the mineral reservation. As to the other application, the Attorney General of Arizona on behalf of the State Land Department filed a protest on the same ground. In decisions dated May 16 and July 12, 1961, respectively, the land office dismissed the protests, holding that the materials applied for are minerals within the scope of the mineral reservation in the patents to the State.  The patents were issued for lands exchanged with the State under section 8 of the Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 315g).

	Santa Fe Sand and

Gravel Co.,

A-30657

05/25/1967
	Trespass damages
	Where a provision in a sales contract under the Materials Act provides that the purchaser may be charged triple the contract price for materials removed after the contract has terminated, it is proper for the contracting officer to require the purchaser to pay as liquidated damages triple the contract price for material taken in excess of the amount authorized by the contract.

Considerations such as the willfulness or innocence of the trespasser which may be applicable in measuring the damages in an ordinary tort trespass case may not be pertinent where damages for the unauthorized removal of sand and gravel from Federal lands are assessed pursuant to a liquidated damages provision in a contract under the Materials Act providing for the sale of a specified amount of sand and gravel.
	Appeal from a decision assessing treble damages for material removed in excess of the contracted for amount.  BLM contended that the assessment of treble damages was no discretionary and was a required by the contract.

The appellant contended that the plain and fair meaning of the contract was that the levying of triple damages is discretionary, and that traditionally triple damages are levied dependent upon the willfulness or innocence of the party.

IBLA considered the contract provision as fixing an estimate made by the parties to the contract as to the extent of the injury which a breach of the contract would cause, thus establishing a “sum certain”.  IBLA found that such a provision may be upheld as “liquidated damages” and no proof that damages were actually greater or lesser than that amount was necessary.

IBLA determined that since the contract requirement was for liquidated damages it was unnecessary to consider what the actual damages were, or appellant's intent in removing the excess materials.

	United States v Isbell Construction Company 

4 IBLA 205 12/30/1971 

Editor's note: 78 I.D. 385
	Split estate
	A reservation of all minerals to the United States in a patent of public lands to the State of Arizona pursuant to 43 U.S.C. § 315(g) (1970) reserves valuable deposits of sand and gravel found thereon. No exception to this rule applies where those materials comprise all or substantially all of the land in question because the statute makes provision for the owner of the surface estate to receive payment for damages caused to the land and improvements thereon by mining operations.
	A company appealed a decision declaring pre-55 mining claims located for sand and gravel claim null and void.  Both claims fell within the tracts of land patented on October 10, 1945, by the United States of America to the State of Arizona.  By the terms of the patent "all minerals" in the lands so granted were reserved to the United States.  All, or substantially all, of the surface of the subject claims was composed of sand and gravel with little, if any, silt overburden.  No meaningful distinction could be drawn between the mineral composition of the surface and the subsurface of claims sought to be patented.

The question was raised as to whether the common variety of sand and gravel found on the land passed to and vested in the State of Arizona in 1945, or whether it was reserved to the United States under the terms of the general mineral reservation recited in the patent, and thereby remained subject to location until enactment of the Multiple Surface Resources Act of July 23, 1955, 30 U.S.C. 611 (1964).

The hearing examiner avoided the need to decide this issue by holding that the claims were invalid under the second charge of no discovery. On appeal to the Director, Bureau of Land Management, the issue was taken up and decided in favor of the state's ownership of the sand and gravel.

The issues presented by were: (1) whether common sand and gravel are "minerals" reserved to the United States, and (2) if so, whether such deposits which comprise all or substantially all of the land conveyed and are indistinguishable from the soil itself are within the ambit of the reservation.

Inasmuch as valuable deposits of sand and gravel were, for many years, regarded as minerals subject to location under the General Mining Law of 1872, 30 U.S.C. 22, et. seq (1970); and since the enactment of the Multiple Surface Resources Act, did not affect the mineral character of these materials, IBLA concluded that valuable deposits of common sand and gravel are minerals, and as such would ordinarily be reserved to the United States under a reservation of "minerals."

Because the sand and gravel encompassed most of the surface IBLA was concerned about the surface owner having no use of the surface if in fact the surface was destroyed by mining.  The wording of the patent conveyance anticipated the possibility of damage to the surface by reason of the reservation of minerals a provision was made for the owner of the surface to be compensated. This negated the need for special concern where the mineral in question comprised substantially the entire surface.

	State of Oregon

6 IBLA 72

5/22/1972
	Mineral Material Right-of-way
	Where an unrestricted appropriation of a material site under the Federal Highway Act is inconsistent with land management programs, the application therefore may be rejected or a material site may issue under terms and conditions necessary to maintain program values.

The Materials Act does not permit a free-use permit to be issued for mineral materials where disposal is otherwise specifically authorized by law. A free-use

permit may not be issued in lieu of a material site duly applied for under the

Federal Highway Act.
	The Oregon State Highway Department filed an application for a material source site under provisions of the Federal Highway Act, 23 U.S.C. § 317 (1970) and 43 CFR Subpart 2821.  BLM denied the application, preferring that the Highway Department make a request for a Free Use Permit (FUP), feeling that BLM had greater management control pursuant to a FUP.  IBLA pointed out that for this situation a Mineral Material Right-of-way was the proper mechanism for authorizing the use and that the pertinent regulations had adequate means to address the BLM’s land management concerns.

	American Pozzolan Corp.

6 IBLA 344

07/14/1972


	contract extension
	A request for extension of time in which to remove mineral materials (cinders) is properly denied where the purchaser failed to comply with the sale terms within the five-year period of the contract or during the ensuing three one-year extensions, and where it is not shown that the delay in the removal was due to causes beyond the control of the purchaser.
	Appeal from a decision of the BLM, refusing to extend time for removal of sale of mineral materials, (cinders).

By contract 200,000 tons of cinders was purchased to be removed within a five-year period and the payment would be made in that same period of time. Although the full purchase price was paid, only slightly over one-half the tonnage contracted for was removed in the nine years after the contract was executed. The purchaser was afforded three one-year extension periods after the original five-year term had expired. When the third extension was granted, the purchaser was informed that no further extension given. Nevertheless, a one-year extension was requested and subsequently denied by BLM and appealed. 

The purchaser pointed to past market conditions as the reason for not being able to remove the purchased materials.  

IBLA held that a business recession or a depressed market was no excuse within "beyond control" exceptions contained in the exculpatory clause of the sales contract, and that an extension could not be granted for such reasons alone and that the purchaser had not otherwise established a basis for extension.

	American Pozzolan Corp.

17 IBLA 105

09/10/1974
	refunds
	The purchaser under a mineral materials sales contract is liable for the full purchase price even if he does not remove all of the mineral materials available under the contract; he is, however, to be given credit for the amount he has paid as well as the value of the mineral materials remaining.
	Appeal from a decision of the BLM, denying refund on mineral materials sales contract.
This is a continuation of American Pozzolan Corp., 6 IBLA 344, 07/14/1972 were in Pozzolan requested a refund for those cinders purchased by appellant, but not removed under their contract.BLM interpreted the pertinent regulation as meaning that no refund was permissible for mineral materials covered by the sales contract which were present on the premises but which were not removed.
IBLA drawing upon related timber regulations and case law (…the Department has consistently held that purchasers are entitled to a credit for that timber, which was designated for cutting, and which was not removed) ruled that a refund was warranted.

	Weyerhaeuser Company, 

33 IBLA 259

01/05/1978

Editor's note: Reconsideration granted; decision reversed and remanded -- See Weyerhaeuser Co.,

34 IBLA 244 (March 28, 1978)
	refunds
	Where the purchaser of rock under a cash sale contract authorized by the Materials Act of July 31, 1947, as amended, 30 U.S.C. § 601 et seq. (1970), fails to remove any of the rock and requests a credit for the purchase price, such a request will be denied as being tantamount to a refund and purchaser under a fixed unit material sale is not entitled to a refund even though the amount of material removed is less than the estimated total volume shown in the contract.
	Appeal from a decision denying a request for credit for the purchase price of rock under a material sales contract.

Appellant purchased a fixed amount of rock and paid cash for the transaction.  The Appellant failed to remove the purchased material within the time period allotted by the contract. Appellant requested a credit for the purchase price of the rock, stating only that the "rock was not removed during the term of the contract due to a change in construction priorities and in addition was unsuitable for our use during this period."

IBLA found that the Appellant's failure to remove the rock within the life of the contract was of its own volition and Appellant did not allege any factors which might excuse its lack of performance under the contract. 

IBLA ruled that to allow Appellant a credit for the purchase price would be tantamount to a refund and BLM is foreclosed from refunding any amount under the contract due to the express language of 43 CFR 3610.4(c). Therefore, BLM acted properly in denying Appellant's request for a credit for the purchase price of the rock.

	Weyerhaeuser Co. (on reconsideration)

34 IBLA 244 03/28/1978 
	refunds
	The purchaser of rock under a cash sale contract authorized by the Materials Act of July 31, 1947, as amended, 30 U.S.C. § 601 et seq. (1970), is entitled to a refund, based on resale value less administrative costs, for rock covered by the contract which is available but not removed from the site by such purchaser.
	IBLA reconsidered their decision in Weyerhaeuser Company, 33 IBLA 254 (1978) in light of their decision in American Pozzolan Corp., 17 IBLA 105

(1974) and found that the rationale directly applicable to this case and implied the conclusion that a refund should not be precluded.  IBLA reversed Weyerhaeuser Company, 33 IBLA 254 (1978). 

	Don Kelland Materials, Inc.

35 IBLA 133

05/22/1978
	Contract extension
	A decision by a Bureau of Land Management District Office rejecting an application for an extension of a mineral materials sale contract solely for the reason it was not timely filed in accordance with 43

CFR 3610.7 will be set aside and remanded for the authorized officer to determine whether the application may be considered as timely pursuant to 43 CFR 1821.2-2(g). This section permits the authorized officer to consider a document as being timely filed except where the law does not permit him to do so, the rights of a third party or parties have intervened, or the authorized officer determines that further consideration of the document would unduly interfere with the orderly conduct of business.
	Appeal from a BLM decision denying an application for the extension of mineral material sales contract.

The BLM District Office rejected appellant's extension application pursuant to 43 CFR 3610.7 and section 12 of the contract because it was received less than 30 days before the expiration date of the contract. The contract expired December 7, 1977. The extension application, although dated November

7, 1977, was postmarked November 16, 1977, and was received by the District Office on November 17,

1977.

Appellant's basis for appeal was that the extension application was denied "strictly on a technicality, and one that did not have to be rigidly adhered to." 

IBLA ruled that, regulations setting time limits for filing documents are subject to 43 CFR 1821.2-2(g) and set aside the decision and remanded the case to BLM to determine whether the application could be considered as timely filed pursuant to 43 CFR 1821.2-2(g).

	Western Nuclear, Inc. 

35 IBLA 146 05/22/1978 

Editor's note: 85 I.D. 129; Appealed -- aff'd, Civ.No. 78-129 (D.Wyo. Aug. 27, 1979), 474 F.Supp.

654; reversed, No. 79-2290 (10th Cir. Nov. 13, 1981), 664 F.2d 234; reversed, 103 S.Ct. 2218, 462

US 36 (June 6, 1983)
	Stock-Raising Homestead Act lands (SRHA)
Gravel is included in the mineral estate
	"Public lands." Under 43 CFR 9239.0-7 which defines a trespass, the term "public lands" includes mineral deposits reserved under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970).

Gravel in a valuable deposit is a mineral reserved to the United States in patents issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970).

The declaration in the Surface Resources Act, 30 U.S.C. § 611 (1970), that no deposit of common varieties of gravel shall be deemed a valuable mineral deposit within the meaning of the mining laws, was not intended to operate as a conveyance, to holders of patents, of any minerals reserved under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970).

Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), contemplates the Department of the Interior retaining continuing jurisdiction and administration of mineral deposits reserved by that Act.

A patent of land under the Stock-Raising Homestead Act, 43 U.S.C. § 291 et seq. (1970), was not generally intended to give the grantee the right to use the land for mineral development and mineral development was to proceed only under the mineral laws.
	Appeal from a trespass wherein BLM contended that the appellant committed an unintentional trespass on federally owned minerals (Stock Raising Homestead, split estate, federal minerals/private surface) and assessed damages.  Appellant appealed both the damage amount and the mineral reservation.

The patent reserved to the United States "all the coal and other minerals in the lands so entered and patented together with the right to prospect for, mine, and remove the same pursuant to the provisions and limitations of the Act of December 29, 1916 (39 Stat. 862-865)," the Stock-Raising Homestead Act, 43 U.S.C. §§ 291-301 (1970).

Although no reference to gravel appears in the statute or legislative history, IBLA found that holding gravel to be a reserved mineral was consistent with Congress' dual purpose in conveying land for stock-raising purposes and retaining the right to develop all minerals and that it was thus clear that gravel in a valuable deposit is a mineral reserved to the United States in patents issued under the Stock-Raising Homestead Act.

IBLA’s ruling was affirmed by the United States District Court for Wyoming in Western Nuclear v. Andrus, 475 F. Supp. 654 (1979). However, while the instant appeal was pending before the Board, the Court of Appeals for the Tenth Circuit reversed the District Court and held that the gravel extracted did not constitute a mineral reserved to the United States. See Western Nuclear v. Andrus, 664 F.2d 234 (1981). The United States thereupon filed a petition for a writ of certiorari, which was granted by the United States Supreme Court on May 24, 1982. 456 U.S. 988 (1982). On June 6, 1983, the Supreme Court rendered its decision, styled Watt v. Western Nuclear, Inc., 103 S.Ct. 2218, in which it reversed the Court of Appeals and held that commercial deposits of gravel were reserved under the mineral reservation mandated by the SRHA.  While the decision of the Supreme Court was addressed solely to the question of whether commercial deposits of gravel were reserved under the SRHA's mineral reservation, its rationale would necessarily apply to commercial deposits of sand, as well.

	Pacific Power & Light Co. P

45 IBLA 127

01/23/1980

Editor's note: appealed - aff'd, Civ.No. 80-0073 (D.Wyo. June 17, 1983)
	Stock-Raising Homestead lands

Scoria is included in the mineral estate
	Scoria which is valuable for surfacing roads is a mineral reserved to the United States in patents issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970).

Under the Stock-Raising Homestead Act, 43 U.S.C. §§ 291-301 (1970); there is no equitable basis for excluding valuable deposits of scoria from the scope of a Federal mineral reservation although the

Government has successfully contended in other cases that common or surface minerals are not included in mineral reservations in to the United States, because the rules of construction of private conveyances differ from those which govern Federal grants, and because 30 U.S.C. § 54 (1976) provides compensation for damage to surface owners' crops, improvements and grazing values.

"Public lands." Under 43 CFR 3602.1 which defines a trespass, the term "public lands" includes mineral deposits reserved under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970).

The mineral reservation in a patent issued under the Stock-Raising Homestead Act, 43 U.S.C. § 291 (1970), includes mineral substances which can be taken from the soil and which have a separate value, including those marketable minerals found at or near the surface, and which have no rare or exceptional character, regardless of whether they are subject to disposition under 30 U.S.C. § 601 (1976) or other existing statutory authority.
	Appeal from a trespass decisions for removing scoria form Stock Raising Homestead split estate lands.

Appellant used the scoria for surfacing roads used in conjunction with its coal mining activities on adjacent land.

IBLA was of the opinion that even though there might be some ambiguity in the definition of mineral that any interpretation should be in favor of the government.   They were also of the opinion that the test of the mineral reservation provision was clear in that the patent of land for stock raising purposes was not to give the grantee the right to use the land for mineral development and that mineral development was only to proceed under the mining laws.

IBLA relied heavily on the Western Nuclear decision, stating that the reservation of minerals should be considered to include those mineral substances which can be taken from the soil and have a separate value.  IBLA ruled that it was clearly revealed that the scoria removed from the subject lands had a separate value from the surface, as it had been shown that scoria had a local use and was commercially valuable for use in road surfacing. 

IBLA also found that noncommercial sand, rock, clay and other such mineral materials, which comprise the substance of surface, belong to the owner of the surface estate, and may be used by the surface owner.

This case also indicated that BLM should make damage determinations for Federal mineral trespass by the method most favorable to the trespass victim, unless it can be said "with certainty" that state law requires a different method.

	Shoshone Highway District #2

45 IBLA 151

 01/23/1980
	FUP
	Where a State Highway District is denied renewal of a free use permit for a material site because a portion of the land has been enclosed within the boundary of a proposed wilderness study area, the decision will not be sustained absent a showing that the denial is supported by overriding considerations of public interest.


	Appeal from decision denying application to renew free use permit for material site.  

BLM had previously granted a free use permit to the Highway District for the subject land, which permit expired with no work having been done. The Highway District promptly filed application for a new permit, which was denied.  The reason for denial of the application by BLM was that a portion of the 40-acre permit area had been included within the boundary of the Black Butte Wilderness study area.

IBLA found that there were certain benefits to the public interest to be derived from granting Highway District’s application and that it was not apparent from the record why BLM found it was necessary to deny the permit.  IBLA remanded the case requiring BLM to support their decision.

	State of Alaska 

46 IBLA 12
 01/20/1980 
	Mineral Material Right-of-way
	A permit allowing free use of mineral materials does not segregate the subject lands from further appropriation; rather, subsequent claims and entries are subject to the terms of the permit.
	Appeal from decision of the BLM vacating decisions declaring material site right-of-way null and void ab initio.

The subject lands had a litany of over lapping actions. Pertinent to this discussion, BLM had found that a prior homestead entry had segregated the subject lands and the subsequently issued material site right-of way should have been rejected.  The state contended that a FUP issued prior to the homestead entry segregated the lands and thus the homestead entry was not valid.  IBLA found that the FUP did no segregate the lands but rather any subsequent claims and entries were made subject to the FUP.  

IBLA ruled that that BLM exceeded its authority in granting the ROW on lands segregated from entry and conclude that BLM had properly declared that grant null and void.

	Texaco, Inc.
59 IBLA 155

10/26/1981
	Split Estate
SRHS Lands

Scoria
	Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1976), contemplates that the Department of the Interior retains continuing jurisdiction and administration of mineral deposits reserved by that

Act.

"Public lands." Under 43 CFR 9239.0-7 which defines a trespass, the term "public lands" includes mineral deposits reserved under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1976).

The mineral reservation in a patent issued under the Stock-Raising Homestead Act, 43 U.S.C. § 291 (1976), includes mineral substances which can be taken from the soil and which have a separate value, including those marketable minerals found at or near the surface, and which have no rare or exceptional character, regardless of whether they are subject to disposition under 30 U.S.C. § 601 (1976) or other existing statutory authority.

Scoria which is valuable for surfacing roads is a mineral reserved to the United States in patents issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1976). However, in a case where scoria is used no differently from common earth, the record must demonstrate that the deposit of scoria has commercial value independent of such use.
	The issue was whether excavated scoria was a mineral reserved to the U.S. under the Stock-Raising Homestead Act.

IBLA reference Pacific Power & Light Co., where they concluded that scoria, which is valuable for surfacing roads, is a mineral reserved to the United States.

In this case the appellant contended that unlike the use of scoria for surfacing roads, their use (the material was basically used for fill material) did not automatically qualify the scoria as reserved because the use did not give it value separate from the soil.

The case was remanded to hearing to determine if the use of the scoria gave it a value separate from the soil itself or otherwise show that the scoria was marketable independent of the use to which the appellant dedicated it.



	Ukpeagvik Inupiat Corp. 

68 IBLA 359 11/22/1982 
	Free Use Permits
	While an Alaska Native village corporation, organized for profit under the Alaska Native Claims Settlement Act, 43 U.S.C. § 1601 (1976), does not qualify for a free-use exemption under the Materials

Disposal Act of 1947, as amended, 30 U.S.C. § 601 (1976), it may apply to purchase sand and gravel under that Act and the mineral sales regulations at 43 CFR Part 3610.


	Appeal from decision of the BLM, rejecting application for mineral material sites for sand and gravel by a village corporation organized pursuant to the Alaska Native Claims Settlement Act as a business for profit.

BLM denied the application based on their conclusion that Native Village (profit-making) Corporations are not regarded as complying with the term “Alaska Natives” and thus did not fit the criteria to receive material on a free use bases as no such free use permits can be issued to individuals or to profit-making corporations.

IBLA concluded that the term Alaska Natives, as used in 42 U.S.C. § 6502 (1976), included a Native village corporation organized under Alaska Native Claims Settlement Act.

IBLA also concluded that, as a corporation for profit, they were not entitled to the free use exemption, but were fully qualified to apply to purchase the materials sought under the subject statutes.

	Sunrise Construction Co.

73 IBLA 185

05/26/1983 
	Trespass

Treble damages
	Where the Bureau of Land Management has assessed treble damages for a trespass occurring in connection with a contract for sale of sand and gravel and the purchaser offers to produce evidence to show that severance of material not included in the contract of sale was not grossly negligent, contrary to the finding by BLM, a hearing is ordered to afford the purchaser an opportunity to prove facts as claimed.
	The appellant had entered into a contract to purchase material from public lands.  The BLM determined that the appellant had removed material in excess of the contracted amount and assessed treble damages as it was their contention that the appellant had been grossly negligent.  The appellant contended that the trespass was innocent and provided enough irreconcilable information to IBLA that IBLA remanded the case to hearing to clarify and determine the true facts in the case. 

	Browne-Tankersley Trust 

76 IBLA 48

09/19/1983
	Stock Raising Homestead
Surface owner compensation

FMV
	The removal of sand and gravel for commercial purposes from land patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. § 291 (1970), constitutes a trespass since such sand and gravel has been reserved under the Act.

Where an appellant establishes that an appraisal of the value of sand and gravel removed from land patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. § 291 (1970), did not consider the rights to compensation of the surface owner in its determination of trespass damages, the case may be referred to the Hearings Division for a fact-finding hearing.
	The surface owner was found to be removing sand and gravel from their Stock-Raising lands.  BLM determined that sand and gravel was a "mineral," within the meaning of the mineral reservation mandated by the Stock-Raising Homestead Act, supra, citing Western Nuclear, Inc., 35 IBLA 146, 85 I.D. 129 (1978). BLM concluded that the unauthorized removal of sand and gravel from the subject lands constituted a trespass. BLM assessed damages on the basis of the appraised value of the amount of sand and gravel removed.

The appellant contended that BLM was not entitled to any damages because the minerals removed were within land withdrawn pursuant to the Act of October 5, 1962, 76 Stat. 743, which states, in relevant part, that "the mineral interests of the United States which have been reserved in patents * * * are hereby withdrawn from all forms of appropriation under the public land laws, including the mining and mineral leasing laws, and from disposal under the Act of July 31, 1947." The thrust of appellant's argument was that, since the United States lacked the statutory authority to dispose of the minerals reserved to it, it was not being deprived of any asset that it had the ability to dispose of.  IBLA found that the appellant's argument ignored the fact that, regardless of whether the United States could presently dispose of the mineral estate it still, consistent with the Supreme Court's decision in Western Nuclear, owned it. Appellant's unauthorized disposal of this Governmental asset was properly the subject of a trespass action, regardless of whether or not the Government could at that time dispose of the material.

The appellant also contended that the Bureau’s appraisal failed to consider the fact that the appellant was vested with full title to the surface estate.

IBLA agreed, pointing out that the SRHA, and its implementing regulations (43 CFR 3814.1) established specific procedures to protect the surface patentee from, or compensate him for, destruction of the surface estate and found that the appellant is was correct in contending that the requirement of compensation to the surface patentee necessarily reduces the value of any mineral found from that which might obtain if the Government owned both the surface and mineral estate.  Where the Government disposes of minerals on lands that it owns in fee, the price which it receives represents both the value of the mineral and the value of access rights and any residual damage to the surface estate.  As this relates to SRHA lands, the Government is possessed only of the mineral estate. Should the Government lease its mineral estate under the express provisions of the SRHA, the surface owner would be entitled to compensation for damage to its surface estate. A prospective mineral lessee, aware of this fact, would seek to lessen its payments to the Government precisely because it would have to pay additional compensation to the surface owner. 

IBLA found that nothing in the Government's appraisal indicated that this fact was given any consideration and remanded the case to hearing for the purposes of ascertaining the fair market value of the sand and gravel removed.

	Mobil Oil Corp.

79 IBLA 76

 02/16/1984
	Trespass
Contract extension

SHRA
	The purchaser under a material sales contract who has paid for the right to mine and remove a quantity of scoria, but who has been unable to mine and remove a substantial part of the scoria purchased prior to expiration of the contract, may be entitled to a credit for the appraised value of the scoria purchased but not taken as limited by the pro rata share of the contract price.

Where the purchaser remains ready, willing, and able to mine and remove the balance of the scoria purchased, the contract is properly extended or renewed to authorize removal of the balance of the scoria, subject to reappraisal of the value of the remaining scoria, in the absence of a compelling countervailing public interest.
	The subject lands were SRHA lands wherein the purchaser was also the surface owner who also had the underlying coal lease.   The purchaser obtained the mineral material sales contract through the competitive bid process.  The purchaser requested a contract extension which BLM denied because of a contract stipulation allowing no contract extension.  The purpose of this particular stipulation was to protect the purchaser’s access to their coal lease if the sales contract had in fact been obtained by a competitive bidder.  After denial of the contract extension the purchaser planned to sever the entire contracted amount and remove the stockpiled material as the contract allowed removal of extracted material for up to one year after contract expatriation.

BLM inspected the site and found that though topsoil had been stripped from the deposit the scoria was still in place and had not be severed.  BLM held that since the contracted for scoria had not been severed or extracted prior to expiration of the material sales contract, removal of that scoria from the deposit, without entering into a new contract, would constitute a trespass. 

The purchaser appealed.  IBLA found that even though the purchaser had not appealed the decision to not extend the contract, BLM should have granted the extension as the purchaser was the intended beneficiary of the no-extension term of the contract and, as such, the term may be waived by the purchaser.  IBLA found that the issue raised by this appeal was whether the purchaser of the right to mine and remove the scoria under a material sales contract was to be deprived of the opportunity to do so because the term of the contract had lapsed before the material could be mined and removed, although the purchaser had paid in full for the right, and was ready, willing, and able to perform.  IBLA determined that it would make little sense to order a refund for the appraised value of the scoria not taken since the purchaser was ready, willing, and able to remove the balance of the scoria it had purchased. IBLA ordered a BLM to enter into a new contract for sale of the balance of the scoria, subject to a reappraisal, contracted for and paid for under the first contract, but not taken by the purchaser. 

	Harney Rock and Paving Co.

91 IBLA 278

04/14, 1986 
Editor's note: 93 I.D. 179
	Trespass damages
SRHA
	Removal of rock for commercial purposes from land patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. § 291 (1970), constitutes a trespass because such material was reserved to the United States by the Act.

Departmental regulation 43 CFR 9239.0-8 provides that the measure of damages for an unintentional trespass is determined by the laws of the state in which the trespass is committed, unless by Federal law a different rule is prescribed or authorized.
	The appellant had mined and stockpiled crushed aggregate from private surface/federal mineral (SHRA) lands.  BLM informed them that in light of Western Nuclear the stockpiled aggregate was part of the federal mineral estate.  The appellant removed and sold some of the severed material contending the material was mined, processed, transported, and stockpiled before July 21, 1983, and, therefore, no trespass occurred.  BLM began trespass proceedings and the appellant appealed.

IBLA held that the aggregate removed was indeed part of the mineral estate reserved to the federal government and that the appellant’s contention was inaccurate.  IBLA ruled that trespass had occurred but remanded the case so that BLM could recalculate trespass damages.  In this case IBLA discusses in detail the applicability of state law in assessing trespass damages as well suitable methods to use in calculating said damages.

	T. Brown Constructors, Inc. 95 IBLA 107 01/06/1987 
	Contract termination
	When subsequent to execution of a mineral material sales contract, the Department has amended the regulation providing for automatic termination of such a contract for failure to submit an in lieu of minimum annual production payment on or before the anniversary date by giving the authorized officer discretionary authority to terminate, the Board will set aside a BLM decision holding the contract to have automatically terminated and remand the case to BLM to allow the exercise of its discretion.
	Appeal of a decision denying a request for reinstatement of a mineral material sales contract.  The contract required annual payments in lieu of production.  The purchaser made in lieu payments for several years.  BLM terminated the contract for failure to because a payment was not made on or before the anniversary of the effective date of the contract.  BLM contended that appellant's sales contract had "automatically terminated by its own terms" and BLM had no authority "to continue this contract [or] to issue another Duration of Production Contract.

IBLA noted that current regulation, no longer provides for automatic termination and that BLM had discretionary authority to terminate a sales contract for a late payment in lieu of minimum production.

It is well established that, in the absence of intervening third party rights which would be adversely affected or countervailing public policy, the Department may apply an amended regulation to a pending matter if doing so benefits the affected party.  IBLA concluded that application of the amended regulation was warranted and set aside and remanded the case to BLM for the exercise of its discretion, on whether to terminate appellant's sales contract because of the late payment. 

	Curtis Sand & Gravel Co. Estate of Clare Schweitzer

95 IBLA 144

01/12/1987 

Editor's note: 94 I.D. 1
	Trespass damages
SRHA
	Removal of sand and gravel for commercial purposes from land patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. § 291 (1970), constitutes a trespass because such material was reserved to the United States by the Act.
BLM may, consistent with State law, establish trespass damages for a non-willful trespass resulting from the unauthorized removal of sand and gravel reserved to the United States in accordance with the royalty value of the material removed set forth in a private lease of that material, as long as the lease was an arm's-length transaction. However, the royalty value must represent only the value of the privilege of mining and removing the material and such use of the surface reasonably incident to mining or removal, as that is the interest reserved.

When a party has been found to be in trespass as a result of having removed sand and gravel from lands patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. § 291 (1970), the party must comply with the provisions of 43 CFR 9239.0-9(c) in order to qualify for purchase of additional sand and gravel from the Government. If the party does comply, BLM has the discretion to sell additional sand and gravel to the trespasser pursuant to the provisions of sec. 1 of the Act of July 31, 1947, as amended, 30 U.S.C. § 601 (1982), and its implementing regulations.

If, subsequent to giving notice that a party is in trespass when removing sand and gravel from lands in which the Government has retained all minerals, BLM agrees to allow the mining operations to continue while negotiating a settlement of the issue of trespass damages, the continued operations should not be considered as willful trespass unless and until the operator is given notice that the mining operations should cease.
	An owner of SRA lands leased the sand and gravel.  The BLM issued trespass notices to both the surface parties.  Issued addressed by IBLA:

· To the extent they have independent commercial value, deposits of sand are reserved to the United States in a SRHA patent.

· BLM should make damage determinations for Federal mineral trespass by the method most favorable to the trespass victim, unless it can be said 'with certainty' that state law requires a different method.

· In the case of an innocent or non-willful trespass, the Government may elect to receive either the royalty value of the mineral material removed or the market value of the mineral material removed, less the costs of production.

· Because the trespass consisted of the unauthorized "extraction, severance, injury, or removal of * * * mineral materials from public lands" (43 CFR 9239.0-7) by the leaseholder, pursuant to a lease issued by the surface owner, resulting in joint and several liabilities, BLM may properly proceed against both parties for the collection of trespass damages.

· The submission of the "settlement offer" and payment by either appellant would satisfy the Government claim against the other.

Where the trespass land is already the subject of a lease derived from an arm's-length transaction with an established royalty, that royalty can be considered the best evidence of the customary royalty.  That value should only reflect the value placed on the removal of the sand and gravel and incidental surface use.  In determining trespass damages, BLM must factor out any private rights and privileges to the extent they affected the royalty rate set in a private lease BLM relies upon. The best approach may be to determine the fair market royalty value using the comparable sales approach.

	T. Brown Constructors, Inc. 

98 IBLA 1

05/28/1987 
See T. Brown Constructors, Inc., 95 IBLA 107 (1987)
	termination of sales contract
	A determination to not waive a breach of contract for sales of mineral materials will not be overturned absent a showing that the determination is arbitrary, capricious, or not in the best interest of the Federal Government.
	Appellant appealed a decision of the BLM terminating a mineral material sales contract.

In the first decision, T. Brown Constructors, Inc., 95 IBLA 107 (1987), the Board held that appellant had breached the terms of the contract and that, under the terms of the contract and the Departmental regulations in effect at the time the contract was entered into, the contract automatically terminated. However, subsequent to the date of the contract the pertinent regulation was amended, granting BLM discretionary authority to waive the breach if BLM finds a waiver to be warranted. Accordingly, the decision was set aside and the case remanded to permit BLM the opportunity to exercise its discretionary authority by waiving the breach of contract if BLM deemed it to be in the Department's best interest to do so.

After remand, BLM reviewed the matter, concluded the exercise of BLM's discretionary authority to waive the breach was not warranted by the facts, and notified appellant that the contract was terminated by decision.  Appellant appealed.
Appellant argued that the terms of the contract required BLM to allow a period of time for appellant to make corrective actions before cancelling the contract.  IBLA ruled that this particular term was not applicable.  Appellant that BLM decision was arbitrary and capricious. IBLA ruled that in order to overturn a determination that the option to waive a breach of contract will not be exercised, an appellant must show that it is in the best interest of the Federal Government to do so or that the refusal to do so has been arbitrary or capricious. The BLM decision on remand, recited grounds for not waiving the breach of contract, including the fact that the Government had not been receiving the fair market value for the product, and the fact that there was competitive interest in the market. IBLA found that the record was more than adequate to support BLM's determination.

	Connie Nielson 

102 IBLA 195

05/06/1988 
	Trespass
Assessment of damages
	Where the Bureau of Land Management has assessed treble damages for a willful trespass for the unauthorized removal of sand and gravel in excess of that stated in a contract for sale of sand and gravel, but the record is unclear how BLM computed trespass volume and the Bureau's appraised value of sand and gravel deposits is challenged, there is sufficient question of fact for the Board to exercise its discretionary authority to order a hearing on the matter before an Administrative Law Judge pursuant to 43 CFR 4.415.
	The appellant was issued a contract for the sale of sand and gravel.  BLM asserted that the appellant removed material in excess of the contracted amounts.  After surveying the pit to determine the volumes removed BLM initiated trespass action.  The appellant appealed arguing the following:  (1) the record did not establish an unauthorized removal of gravel from the site by appellant; (2) the record did not establish that the proper value of the gravel removed from the site; (3) the record did not establish the quantity of sand and gravel removed from the site; and (4) appellant was not given the opportunity to contest or to supplement the BLM record.  IBLA agreed with the appellant that the BLM did not provide sufficient evidence to support its conclusion as to the amount of excess material removed and that were was some question as to the royalty value and remanded the case to hearing to resolve the issue.
Lesson learned: Show and explain any calculations and provide adequate explanation for decision rational.

	Lazy VD Land and Livestock Co. 

108 IBLA 224

04/19/1989 
	Trespass
SRHA lands
	The surface owner of land patented under the Stock-Raising Homestead Act, as amended, 43 U.S.C. | 291 (1970), has standing to appeal a decision of the Bureau of Land Management concerning the ownership of certain subsurface materials, even though the surface owner was not served with a copy of the notice of trespass initiating the action, when the decision holds that the subsurface materials are owned by the United States, rather than by the surface owner.

When an appellant fails to submit any evidence tending to contradict the evidence presented by the Bureau of Land Management, there is no factual dispute and the Board will reject appellant's request for an evidentiary hearing pursuant to 43 CFR 4.415.
	The owner of some SRHA lands sold material to an oil and gas operator to surface a road and pad.  BLM trespassed and billed the operator.  BLM informed the surface owner of the conditions of the mineral reservation for SRHA lands.  The surface owner appealed arguing that the material removed was not sand and gravel and the appraisal was faulty, and requesting a hearing.

BLM, filed a motion to dismiss and motion for summary judgment, contending: (1) appellant was not a party to the decision, and therefore, lacked standing to appeal; (2) the appeal was not timely filed; (3) the material was sand and gravel and the appraisal accurately reflected its fair market value; and (4) a hearing should not be granted because the appellant failed to rebut BLM’s evidence that the material removed was sand and gravel. 

IBLA ruled that the surface owner had been adversely affected by the decision as it pertained to ownership of the minerals and had standing to challenge that part of the decision.  IBLA ruled that the appeal had been timely filed and that the material met the accepted definition of sand and gravel and that the appellant had not provided any information to show that BLM had erred in their determination.

	Roger B. Woody 
112 IBLA 51 11/20/1989
	Mining claims
	When an application for a mineral material sale is received which covers land embraced in an unpatented mining claim, which claim is not manifestly invalid for a reason appearing of record, BLM should first make a preliminary determination whether it believes that a basis exists for concluding that the claim is invalid and, if such a determination is in the affirmative, BLM should then decide whether the benefits to be obtained by a successful challenge to the mining claim outweigh the administrative costs in pursuing a mining claim contest.
	Appellant filed an application to purchase decorative rock for use in landscaping and masonry work. BLM rejected this application because the parcels of land covering the application were embraced within two mining claims. The regulations in effect at that time clearly prohibited BLM from granting the mineral material application since the subject lands were encumbered by mining claims.

IBLA raised the question as to what appropriate course of action BLM should when a mineral material sale application is filed for lands covered by an existing unpatented mining claim.

IBLA understanding was that BLM must first determine whether there is an adequate basis to conclude that the mining claim is invalid. If this first determination is made in the affirmative, BLM must then decide whether, considering all of its myriad responsibilities as well as the limitations of time and financial resources, the filing of a mining contest can be justified. 

IBLA remanded the case so that BLM could determine to review these questions and ascertain if the cost of a contest was justified.

	John Aloe and Liberty Masonry, Inc. 
117 IBLA 298 01/17/1991 
	Trespass damages
	The proper measure of damages for intentional conversion of decorative building stone taken from Federal lands in the State of Colorado is the value of the stone without deduction for extraction costs. The measure of damages to be used is derived from state law, in the absence of Federal law authorizing imposition of a different rule.

Consistent with Colorado law, damages for intentional trespass involving stone on Federal lands require payment of full value of the stone taken without deduction for labor or expense in removing and marketing the stone. 

The Board of Land Appeals may assess damages for trespass in the exercise of its de novo review authority which includes the right to determine any factual or legal question necessary to adjudicate an appeal. Where the record on appeal establishes the proper measure of damages but the amount of material taken is shown to be less than was assessed, the correct amount of damages is assessed by the Board.
	The appellant was assed trespass damages for knowing and willful removal of 10 tons of stone from public lands.   Appellant appealed claiming that the trespass was accidental, that only 5 tons was removed and that that the measure of damages used by BLM to calculate the bill for the material removed was incorrect.

IBLA found that BLM should have applied state law when determining trespass damages.  IBLA ruled that the appellant had not provided any evidence that the trespass was innocent and found that in the absence of proof to show that the taking was unintentional, that BLM correctly determined that the trespass was willful.  IBLA also determined that the record did not support a finding that all the stone came from Federal land, and determined that no more than 5 tons of rock could be charged to appellants, there being no proof on the record before us that more than 5 tons of Federal stone were taken.

Having determined that only 5 tons of the material taken are shown on the record to have come from Federal land, IBLA modified the decision under review and assessed damages for intentional trespass i for removal of 5 tons of rock.

	Western States Contracting, Inc.

119 IBLA 355 06/18/1991 
	Trespass
	Where the record does not show that a trespasser lacked good faith, or acted unreasonably or irresponsibly, but demonstrates instead that he removed materials from a gravel pit on the basis of erroneous advice from a BLM official, a BLM assessment of trespass damages based on willfulness will be set aside and remanded for recalculation on the basis of innocent trespass.
	Appellant appealed a trespass decision assessing treble damages for willful trespass.  

BLM found appellant's trespass willful on the basis that appellant removed materials from a community pit without autahorization even though appellant had knowledge of the permitting procedure.

Appellant did not deny that its contract expired or that appellant was in trespass and removed mineral materials without a contract. Nor did appellant deny that it was in willful trespass from the date its contract expired. 

IBLA determine that issue on appeal was whether BLM's assessment of damages for willful trespass was proper.  IBLA found that the record did not support the finding of willfulness because the appellant went to BLM to seek a permit, was told that permits were not being issued for a time indefinite, and was told "that he could continue operations."  IBLA stated that “willfulness is demonstrated by conduct which negates the conclusion that a trespasser acted in good faith or innocent mistake. Willfulness may also be shown by conduct so lacking in reasonableness or responsibility that it became reckless or negligent”.  

IBLA concluded that BLM's decision should be set aside and IBLA remanded the case for recalculation of damages so that appellant would be assessed damages for innocent trespass. 

	So. Way Co.

d.b.a. Southway Construction Co. Inc.

123 IBLA
 05/21/1992 
	Trespass damages
	A for-profit corporation which does not qualify for the free use of mineral materials under the provisions of the Materials Act of July 31, 1947, as amended, 30 U.S.C. § 601 (1988), and its implementing regulations, 43 CFR Part 3600, is properly cited for trespass for the unauthorized removal of mineral materials when it removes aggregate from a BLM pit without prior payment in violation of the terms of its material sales contract and 43 CFR 3610.1-3, even though it asserts that it was told by BLM personnel that it would not have to pay royalty for the material since the material was to be used on a BLM road surfacing project. Reliance on such representations, although insufficient to grant appellant rights not authorized by law, may, however, demonstrate that the trespass was innocent, not willful, and an assessment of triple damages for such trespass will be set aside and the case remanded for reevaluation of the appropriate measure of damages.
	Appellant appealed a decision assessing treble damages for willful trespass.  Appellant had a contract to provide material for maintenance of a BLM road.  Appellant removed material under the mistaken impression that BLM personnel had given them permission to do so.  IBLA found that the appellant was in trespass as they did not qualify for a FUP, were not removing material under the umbrella of any FUP issued to BLM and nothing in their contract for road maintenance sanctioned removal of material without payment to BLM.  IBLA remanded the case as they found that the appellant, in relying on BLM misinformation, had not acted in willful trespass in removing the material.



	Frehner Construction Co., Inc. 

124 IBLA 310
11/04/1992 
	Trespass damages
	When the record supports a finding that the purchaser under a mineral materials sale contract committed a willful trespass by removing sand and gravel in excess of the volume limitation in the contract, a BLM levy of trespass damages determined in accordance with applicable state law will be affirmed.
	The appellant appealed a trespass decision wherein BLM assessed the enhanced value of the material removed.  The appellant had removed in excess of the contract amount while paying the contract royalty price for the material thinking that as long as the material was paid for prior to contract expiration there would be no problem.  IBLA found that a contract expired when either the amount of material contracted for had been removed or at the date at which the contract expired.  IBLA ruled that the trespass was willful because the appellant knew or should have known that the trespass was occurring and filed to take reasonable steps to prevent the trespass and that BLM was entitled to measure trespass damages according to the value of the sand and gravel after it was extracted and sold, with no deduction for the costs of extracting and marketing it.

	Ron Williams Construction Co.
124 IBLA 340
11/25/1992 
	Trespass
Late appeal
	An appeal filed by means of a FAX machine is properly considered to have been transmitted on the day of filing in the absence of any evidence the notice of appeal was transmitted earlier. Hence, a notice of appeal received by FAX machine 1 day beyond the appeal period set forth in 43 CFR 4.411 will be dismissed as untimely where there is no indication that the notice of appeal was transmitted or probably transmitted before the end of the period in which it was required to be filed. 
	Appellant appealed a trespass decision where in BLM alleged removal of material beyond the contract amount.  IBLA dismissed the appeal because appellant had faxed in the appeal one date late and did not qualify for any grace period as they did not transmit their notice of appeal on or before the due date.

	Bolling Construction Co. and Bob Bolling 

125 IBLA 303 03/16/1993 
	Trespass
	A statute establishing time limitations for the commencement of judicial actions for damages on behalf of the United States does not limit administrative proceedings within the Department of the Interior.

A trespass is properly considered willful where the trespasser ignores its mineral materials sales contract's authorized quantity and expiration date and removes mineral material in excess of the stated contract amount over a 5-year period after the contract expires.
	Appeal from a trespass decision assessing damages for willful trespass for unauthorized removal of mineral materials.  On appeal appellant argued that a statue of limitations for trespass actions limited BLM’s recovery of damages.  Appellant claimed that its trespass was innocent, not willful, and that it should, therefore, only be required to pay the value of the minerals in place instead of the full value of the material at the time of sale.  IBLA determined that statutes of limitations may apply to judicial enforcement of administrative actions, but not to the underlying administrative actions and was thus liable for damages.  IBLA concluded that the trespass was the result of reckless disregard of the expiration date and quantity limits of the contract as was therefore willful (appellant continued to remove materials five years after contract expiration).

	Richard Connie Nielson v. The Bureau of Land Management 

125 IBLA 353 03/30/1993 

See Connie Nielson, 102 IBLA 195 (1988)
	Trespass
Appraisal


	An appraisal will not be set aside unless an appellant shows error in the method of appraisal or shows by convincing evidence that the charges are excessive. When the decision of an Administrative Law

Judge does not clearly apply this standard, the Board will review the evidence and the arguments of the parties to determine whether the result reached should be considered erroneous.

An appraiser's training and experience are properly considered in determining the weight to be given testimony. When an appraisal lacks an analysis showing why a specific value was selected from a range of values, the Administrative Law Judge who presides at a hearing is in the best position to decide the weight to be accorded the appraiser's testimony.

The regulations at 43 CFR 3603.1 and 43 CFR 9239.0-7 prohibit the removal of mineral material except when authorized by a sale or permit issued under the Materials Act and Departmental regulations.

A finding that no trespass occurred because BLM authorized the removal of gravel by means other than issuance of a permit or sales contract will be reversed.

When BLM has indicated to a trespasser that gravel extraction operations may continue, there is no basis for concluding that the continued operations were unreasonable or lacked good faith. Absent evidence showing knowledge that the violation is occurring or a reckless disregard for whether a violation is occurring, there is no justification for imposing what are essentially punitive damages for willful trespass. In such a case the Board will find, in the interest of fundamental fairness, that BLM is precluded from charging that the operator, who remained in trespass with permission to continue operations, but absent formal authorization, was in willful trespass.

Absent clearly controlling state law, damages for unintentional gravel trespass may be based on either the value of the gravel in place or the market value at the site of the processed gravel, less the expenses of severing and processing it, whichever is greater.
	In Connie Nielson, 102 IBLA 195 (1988) IBLA referred the case for hearing and decision as to volume of sand and gravel removed by appellant in excess of the original contract volume; for a determination of the fair market value of the sand and gravel removed in trespass; and for computation of the trespass damages for which appellant is liable.

The ALJ determined the amount of material removed, the FMV and that any trespass was innocent and that full value had been received by BLM.  BLM appealed the decision arguing that the Judge erred in not applying the appraised value for the material removed and in not imposing treble damages.  BLM also contended that the Judge exceeded his authority by making findings of fact and conclusions of law concerning matters other than the volume of material removed its value, and the computation of trespass damages.  

The ALJ found and IBLA concurred, that the volumes removed as determined by BLM were acceptable as the appellant and offer no evidence otherwise.  In the hearing emphasis was placed on the appraisal and the testimonies of the BLM appraiser and the appellant’s appraisal witness.  The ALJ ultimately found problems with both and used his own methodology to determine a value.   As pertaining to the BLM appraisal both the ALJ and IBLA found umbrage with the fact that the appraisal did not adequately distinguish the degrees of similarities and differences sufficient to establish the basis on which BLM determined the value of the sand and gravel  (lesson learned – document your rational).  The ALJ determined no trespass occurred because BLM (verbally and by other actions) authorized appellant’s continued operations.  IBLA ruled that by definition and regulation trespass had occurred but that it is difficult to find willful trespass when BLM knew of the trespass, made no objection, and indicated that operations could continue, and acted as if the matter would otherwise be resolved.   Applying the rule that BLM should make damage determinations for Federal mineral trespass by the method most favorable to the trespass victim, unless it can be said 'with certainty' that state law requires a different method IBLA found that value for in-place material as determined by the ALJ was value of the trespass damages.

	CM Concepts of Nevada 

126 IBLA 134

05/04/1993 
	Trespass (willful-defined)
	When a mineral materials purchase and sales contract expire, subsequent removal of mineral material is an act of trespass. 

Evidence of knowledge that a violation is occurring or a reckless disregard for whether a violation is occurring is essential to a finding of willful trespass. Standing alone, knowledge that specific behavior is regulated will not support a finding that the violation was willfully committed or a finding that it was committed with reckless disregard. The test is the trespasser's actual intention at the time of the violation. 

The rule of damages applied for mineral materials trespass is the measure of damages prescribed by the laws of the state in which the trespass is committed. Both statutes and state court decisions prescribing mineral trespass damages are applicable.
	Appellant was assessed trespass damages for removing mineral materials without benefit of a mineral materials sales contract. Appellant’s action was deemed to be willful trespass because of their knowledge of the permitting process.  Appellant had removed the material after their contract had expired. IBLA concurred that trespass had occurred because the appellant had removed additional material after their contract had expired.

IBLA found that it was evident that the appellant had knowledge of the permit process at the time of the trespass but found that standing alone this fact did not establish that the appellant either knowingly removed the mineral material or acted in reckless disregard of its ownership.  The test being, not just knowledge of the law, but the actual intention of the appellant at the time the trespass occurred.  Evidence clearly pointed to the fact that the appellant knew that material was being removed without a contract.  IBLA determined that if appellant did not knowingly remove materials in trespass, it exhibited gross indifference as the failure to submit an accurate report of the material removed indicated a reckless disregard of legal obligations regarding mineral materials owned by the United States--a willful trespass.

IBLA found no error in BLM's findings on value of the mineral materials removed stating that “willful trespasser is charged for the value of the material after it has been extracted and sold, with no deduction for the costs of extraction and marketing. This not only deprives the willful trespasser of the profits, but also penalizes him to the extent he cannot recoup the costs of his wrongdoing”.

	Pine Grove Farms 

126 IBLA 269 06/03/1993 
	Topsoil

trespass
	The unauthorized removal of material (topsoil) from public lands under the jurisdiction of the Department of the Interior is an act of trespass.

BLM's determination of the volume of material removed in trespass is properly affirmed where it is amply supported by the record, where BLM has supported its conclusions with a thorough exposition of its methodology, and where the appellant fails to establish error in the methodology BLM used to collect data and its interpretation of that data to determine the amount of material removed from the site.

Appellant's anecdotal evidence concerning observations of conditions at the site is insufficient to overcome BLM's documented survey of those conditions.

Anyone properly determined by BLM to be in trespass is liable to the United States under 43 CFR 2801.3(b), among other things, for either rehabilitating the lands harmed by the trespass or for the costs incurred by the United States in so doing.
	Appellant appealed a decision assessing trespass damages for the unauthorized removal of topsoil from Federal lands.  The appellant, while not denying that trespass had occurred, disagreed with the amount of soil removed, value of the soil and BLM’s reclamation requirements.

BLM had surveyed the site to determine area disturbed and volumes removed and had completed a comparable sales appraisal to determine the value of the soil.

As the appellant had supplied no or little data to show that BLM’s volume calculations, IBLA found ruled in favor of BLM.  IBLA also ruled that the appellant was required to reclaim the site.  Relying on Harney Rock & Paving Co., 91 IBLA found that damages for an unintentional trespass involving removal of rock were either (1) the royalty value of the material or (2) the market value of the severed material less the expenses of severing it, whichever is greater.  For whatever reason  IBLA decided that topsoil has no royalty value, and also that it is doubtful that topsoil can be regarded as a "mineral,"  but nevertheless, it was comparable to minerals such as rock in that it was both capable of being removed and had value. Further, like rock, the costs of removal of topsoil were identifiable.  IBLA deemed it appropriate to set damages as the market value of the severed topsoil less the expenses of severing it. Having decided the appropriate method for establishing value and finding that BLM did not take into account the expenses of severing the topsoil, which must be deducted from the value of the topsoil, IBLA set aside BLM's decision and remanded the matter for reappraisal.  IBLA admonished that they should that its appraisal is adequately supported on the record.

	Hess Construction Co. 126 IBLA 353 06/29/1993 
	Willful trespass 
	A determination to assess damages for removal of sand and gravel from Federal lands made by a contractor who lacked a contract of sale with BLM for the materials taken was properly assessed as a willful trespass. An unrelated transaction involving an earlier expired materials contract with BLM did not establish that the trespass was innocent so as to justify assessment at a lesser rate.
	Appellant appealed from a decision assessing damages for willful trespass.   BLM found that unauthorized removal of materials had occurred (appellant had an existing contract wherein he remove material in excess of the contract) and constituted a willful trespass for which damages should be assessed for the full value of the material taken without deduction for costs of removal and marketing.

Appellant construed sections of his contract as well as previous actions by BLM as an invitation to exceed the stated amount of the contract.

 IBLA concluded, that because appellant took sand and gravel materials from public lands i in excess of the authorized quantity sold by BLM under a prior mineral sales contract and after the expiration date of the contract of sale, it incurred liability for payment for the materials taken as a willful trespasser. Appellant was therefore liable to BLM in damages for the value of the material taken after it was sold, without deduction for costs of removal and marketing.

	Robert L. Mendenhall

127 IBLA 73 07/23/1993

Editor's note: appeal filed Civ.No. CV-S-93-912 LDG-LRL (D. Nev. Sept. 17, 1993); dismissed as

settled (Feb. 3, 1997)
	Superior rights
Community pit
	Community pit designation constitutes a "superior right" to remove the material over that afforded claimants under their mineral location.
	Appellant had appealed a decision denying a portions of a plan of operations filed pursuit to 43CFR3809, because portions of the proposal infringed upon a community pit.  BLM concluded that the designation of the community pit constituted a superior right to remove the material within the meaning of the then existing mineral material regulations.

The appellant asserted pre 55 rights on the subject claim.  IBLA ruled that the record did not substantiate this claim.  Appellants asserted that they have been in actual possession of the land since 1979 (working the area thinking they had a mining claim when in fact they didn’t) and have held and worked the claim since that time arguing that this occupancy resulted in the vesting of rights to the land under 30 U.S.C. § 38 (1988) prior to the appropriation effected by the designation of the land as a community pit.  IBLA ruled that under FLPMA the appellants could not establish rights in a location which was not timely recorded under the provisions of section 314 of FLPMA

BILA ruled that in accordance with 43 CFR 3604.1(b), that designation constituted a "superior right" to remove the material over that afforded the claimants under their mineral location and those rights are clearly subordinate to the designation of the community pit.

	Glenn B. Sheldon 

128 IBLA 188

02/08/1994 
	Discretionary action
	The decision to sell mineral materials is discretionary. When BLM considers relevant factors and concludes that removal of boulders from an area classified as Category I desert tortoise habitat would cause adverse impacts on the tortoise habitat which cannot be mitigated, BLM may properly reject an application for sale of the boulders.
	Appeal from decision denying application to purchase boulders.  BLM concluded that removal of boulders would equate to loss of desert tortoise habitat, the long-term residual impacts of boulder removal could not be mitigated, and boulder removal would be contrary to habitat management goals.

The Sonoran population of the desert tortoise had not been listed as a threatened species under the Endangered Species Act; however, that population had been classified as a candidate species for listing.

BLM policy required that habitats of Federal candidate species be managed and/or conserved to ensure that BLM actions do not contribute to the need to list the species. 

IBLA found that in cases involving BLM's use of discretionary authority to resolve conflicts regarding the use of public lands, the issue is one of whether BLM has adequately considered all of the factors involved when exercising its authority. IBLA upheld BLM's decision as the appellant though disagreeing with BLM’ findings did not show that BLM did not adequately consider the factors, including the question of whether less stringent alternatives would accomplish the intended purpose.

IBLA found that the decision was in harmony with BLM's responsibilities under FLPMA, accorded with the Range-wide Plan and applicable regulations, and was supported by the record.

	Richard C. Nielson (D/B/A Nielson Sand and Rock) 

129 IBLA 316 05/27/1994 
	Trespass
Trespass damages

Appraisal


	Where there is no substantial dispute that a purchaser of materials under a materials sale contract removed more bank material than the amount authorized by contract after the expiration date of that contract, an act of trespass has occurred and the unauthorized user is liable for damages to the United States. Where the purchaser has not effectively challenged BLM's computation of the volume removed in excess of the authorized amount, BLM's decision is properly affirmed. In the absence of controlling State law, the appropriate measure of damages is the in-place value of the material, as previously determined following hearing, in the absence of additional evidence showing that relevant circumstances have changed since the hearing date.

An area-wide appraisal assigning a value to representative sand and gravel deposits located in a BLM resource area is a master appraisal. In appraisal cases where BLM attempts to implement the comparable use method of valuation by using a master appraisal, the Board seeks to determine whether the material subject to appraisal actually conforms to the representative material. It is improper for BLM to apply a master appraisal without making a thorough comparison of various factors considered in appraising the representative material, and a BLM decision using a master appraisal to establish value of materials is insufficient where the master appraisal acknowledges that there are significant potential differences in sand and gravel found in the resource area, the record fails to demonstrate any relationship between the materials being appraised and the master appraisal, and there is no indication that the specific materials at issue matched the comparable factors identified in BLM's appraisal of the representative material.

An assessment of damages for intentional trespass against the purchaser of sand and gravel under a materials sale contract because he processed and removed materials after expiration of the contract is properly reversed where the terms of the contract provide that title to the materials pass to the purchaser when he has paid for the materials and they are extracted, and those terms suggest that "removal" of materials after expiration of the contract is not trespass; where the contract does not expressly provide for reversion of title to the materials to the United States; and where the purchaser has in fact tendered payment and extracted the material.

Extraction of sand and gravel bank material beyond amounts authorized by sales contract and after expiration thereof is intentional trespass where BLM repeatedly expressly warned that removal of material would constitute trespass. However, where the record is unclear as to how much material was removed, the decision setting damages is properly set aside and remanded for clarification.
	Appeal from two decisions by BLM assessing trespass damages for the unauthorized removal of sand and gravel.  This is a continuation of a series of related cases.  See:

Richard Connie Nielson v. BLM, IBLA 89-623

Nielson Stone and Rock, IBLA 90-485

Connie Nielson, 102 IBLA 195 (1988)

Nielson II, 125 IBLA at 353(1993)
BLM had adopted the position that material that had been extracted from the ground and stockpiled had reverted to the ownership of the United States.

BLM notified appellant that sand and gravel excavation had continued after expiration of contract, and that excavated volume exceeded contract volume.  Appellant was also notified that operations constituted unauthorized use under 43 CFR 3603.1, and that further removal of material would constitute a willful trespass. However, BLM only billed appellant for the actual value of the material, as then computed by BLM, thus assessing damages for non-willful trespass. Appellant continued to process stockpiles of previously extracted material and remove it from the pit. Appellant also continued to extract additional mineral material from the pit.

IBLA ruled that there was no substantial dispute that a trespass occurred when Appellant removed more bank material than the amount authorized by contract, after the termination date.  BLM's decision was adequately supported by evidence demonstrating the volume of material removed, and Appellant did not shown error in BLM's calculations.

IBLA found error in the appraisal method used by BLM.  They found that nothing in the record specifically compared the trespass material to the material identified in an area-wide appraisal done by BLM.  IBLA found that the preferred method for appraising fair market value is the comparable lease method where there is sufficient comparable data and appropriate adjustments are made for the differences between the subject of the appraisals and other similar materials. In appraisal cases where BLM attempts to implement the comparable use method of valuation by using a master appraisal, the Board seeks to determine whether the material subject to appraisal actually conforms to the representative material.  IBLA ruled that it was not proper for BLM to apply a master appraisal without making a thorough comparison of various factors considered in appraising the representative material. IBLA found that a BLM decision using a master appraisal to establish value of materials was insufficient where the record fails to demonstrate any relationship between the materials being appraised and the master appraisal, and where there is no indication that the specific materials at issue matched the comparable factors identified in BLM's appraisal of the representative material.  IBLA noted that BLM's area-wide appraisal acknowledged that there were significant potential differences in sand and gravel found in the area. No effort was been made to consider those differences, and IBLA could not apply the FMV established by the area-wide appraisal to the trespass material.  

IBLA also address BLM’s decision assessing treble damages for alleged willful trespass finding two different sets of circumstances. First, BLM assessed intentional trespass damages against appellant for processing and removing from the trespass area (at a time after expiration of the materials sales contracts) material mined either under authority of contract or in innocent trespass and stockpiled there. Appellant argued that BLM could not properly assess trespass charges against him beyond those already assessed for his removal of the stockpiled material. Appellant had already paid for all of the stockpiled material, either pursuant to the terms of the sales contracts or by paying appropriate trespass damages. Appellant submitted that to charge him any additional damages for trespass for removal of stockpiled material was unsupportable, as he has already paid for that material.

IBLA found ambiguity in contract terms, and could not affirm an assessment of punitive damages for intentional trespass on account of Appellant's continued processing and removal of extracted materials after the expiration of the sale contract.  BLM's decision finding that processing and removal of materials extracted and paid for by Appellant was an intentional trespass and assessing additional damages, was reversed.

	Wesley Corp. 
130 IBLA 311 

09/02/94
	Trespass 

Trespass damages
	Removal of mineral material without a sales contract or permit issued under the Materials Act and Departmental regulations is an act of trespass. When trespass damages are based on the "value in place" that would have been paid had the mineral material been removed under contract, the assessment of trespass damages is in accord with rulings governing damages for unintentional trespass.
	Appeal from a decision of the BLM, directing appellant to pay trespass damages for removing sand and gravel from a Community Pit, without benefit of a mineral materials sales contract.

Appellant did not deny that it had removed material without benefit of a contract and did not dispute either the volume of materials removed or the assessment but argued that a BLM official had granted oral permission to remove materials and directed appellant to obtain a sales contract as soon as possible.

IBLA concluded that it was obvious that removal of mineral materials without a sales contract or permit had occurred and that it was in fact an act of trespass.  IBLA found that BLM had assessed damages in accordance with Board rulings governing damages for unintentional trespass and concluded that the assessment is correct.

	Jenott Mining Corp. 

134 IBLA 191

11/21/95
	Denial of application
Wildlife conflict

LUP
	BLM may properly decline to approve an application for the small-scale mining and removal of mineral materials from public lands designated part of a desert bighorn sheep management area where BLM is in the process of defining permissible human activity within the area pursuant to its land-use planning authority under sec. 202 of FLPMA.


	Appellant requested a mineral material sale to mine and remove decorative rock.   BLM denied the application because the subject lands fell within a Desert Bing Horn Sheep Management Area.  The area as defined in the Land Use Plan that restricted motorized vehicles to existing roads and trails within the Management Area.  BLM anticipated completing an “activity plan” for the Management Area and concluded that a mineral materials sale would be premature prior to completion of the activity plan.  Appellant appealed.  IBLA found that FLPMA required BLM to manage public lands in accordance with Land Use Plans and regulations specifically provide that BLM decisions authorizing the sale or other disposal of mineral materials "shall conform to approved land-use plans."  IBLA also found that approval or denial of an application for a mineral materials sale rests within BLM's discretionary authority.  IBLA ruled that as the operations proposed by appellant in its application would violate restrictions imposed by the RMP, and as BLM enjoys discretion as to when such applications are to be granted, BLM properly rejected appellant's application.

	James A. and Ruth K. Simpson 

136 IBLA 77 Decided June 28, 1996
	Split estate
Trespass

Taylor Grazing Act
	A patent without reservations passes fee simple title to public land from the United States to the grantee. After a patent has issued, questions of property rights are governed by state law.

In Arizona a general reservation of minerals reflects intent to sever the surface estate from the underlying mineral estate, creating two distinct, coexisting, and individually valuable estates. The grantor retains ownership of all commercially valuable substances separate from the soil, and the grantee assumes ownership of the surface. The manner of enjoyment of the mineral estate is through extraction and removal of substances from the earth, and enjoyment of the surface is through the retention of such substances as are necessary for the use of the surface. Severance of "minerals" is construed as severing from the surface ownership substances which are valuable in themselves, apart from their location in the earth, and nothing presently or prospectively valuable as an extracted substance is excluded from the mineral estate.
	BLM initiated a sale of sand and gravel.  The appellants, who were the owners of the surface estate, appealed the BLM determination that the Federal Government owned the sand and gravel in those lands acquired by BLM, asserting that under state law the sand and gravel was not retained minerals which could be acquired by the Federal Government.  IBLA ruled that under state law the general reservation of minerals reflects a plan to sever the surface estate from the underlying mineral estate.  IBLA found that if the sand and gravel is to be extracted and sold, it is a mineral under Arizona law but on the other hand, when it is used and treated as soil it is part of the surface estate.  As in this case since the sand and gravel had value when mined it was deemed to be part of the mineral estate. 



	H. E. Hunewill Construction Co., Inc. 

12/05/1996

137 IBLA 101
	Split estate 
Taylor Grazing

Appraisal 
	Where a party removed sand and gravel owned by the United States without any prior authorization from BLM, a finding of trespass is properly affirmed. Where lands are patented pursuant to sec. 8 of the Taylor Grazing Act, as amended, 43 U.S.C. § 315g (1970), all mineral deposits in the lands (including sand and gravel) are reserved to the United States. A decision assessing damages for unintentional trespass for removal of sand and gravel by the owner of the surface is properly affirmed where such a reservation is present.

BLM's failure to come forward prior to extraction to assert the United States' ownership of the sand and gravel under a mineral reservation in a patent does not provide a basis for estopping BLM from collecting damages for unintentional trespass when the materials are removed without BLM's consent.

In challenging a BLM appraisal, an appellant bears the burden of proving by a preponderance of the evidence that the methodology employed by BLM in an appraisal conducted to determine trespass damages was flawed and/or that the value assigned to the commodity appraised exceeded its fair market value. 

A BLM appraisal may be set aside even though appellant had not done an independent appraisal where appellant makes a comparison that raises significant questions concerning its accuracy. Where the appraisal fails to identify the lessor, legal description, acreage, or term of the comparable leases, so that it is not possible to ascertain from the appraisal whether the price charged in the comparables included reclamation costs (which are properly excluded from assessment of trespass damages), the assessment of damages is properly set aside and remanded for preparation of a new appraisal.

Although appellants generally bear the burden of establishing that comparables used by BLM in an appraisal are not representative because other factors have been improperly excluded, that approach is not appropriate where BLM does not adequately identify the comparable leases used in its appraisal, as the appellant has no basis to make its case.

It is error for BLM to value sand and gravel based on comparable leases selling sand and gravel of higher quality without attempting to quantify the differences in quality, and an assessment of trespass damages based on such assessment is properly set aside and remanded with instructions to consider the cost that would be involved in screening and processing the material in order to render it commercially saleable as high quality material, and adjust its valuation accordingly.
	Appellant appealed a BLM decision requiring payment of trespass damages for the unauthorized removal of sand and gravel.  The subject lands were split estate lands (Taylor Grazing) wherein all minerals were reserved to the United States including the sand and gravel. 

Appellant contended that the Board should overturn BLM's trespass action as arbitrary and capricious, based on the fact that BLM failed to take any action against it until after it had purchased the property for the purpose of engaging in sand and gravel removal, obtained State and local approval for such operations, constructed an access road, water well, asphalt/concrete batch plant, and made other improvements.   IBLA noted that nothing asserted by appellant undermined BLM's conclusion that appellant removed sand and gravel owned by the United States without any prior authorization from BLM. IBLA affirmed that the underlying factual support for BLM's finding of trespass and resulting assessment of trespass damages and the action was not arbitrary and capricious. IBLA affirmed BLM's decision that there was an unintentional trespass and that damages were due. 

In addressing appellant’s request for estoppels IBLA found that BLM was under no obligation to actively seek out property owners or prospective purchasers of property to put them on notice as to any limitations on their property in favor of the United States.  In order to successfully invoke estoppel, the appellant would have to have been justifiably ignorant of the true state of affairs. The appellant would have had to establish that it had no way of determining that the minerals were owned by the United States. IBLA found that the fact that the land was subject to a mineral reservation was noted on the Master Title Plat for the township, where the relevant part of the subject land bore the notation "All Min"  and in the appellant should not have been ignorant of the facts.  

The appellant challenged the BLM appraisal.  IBLA found the BLM appraisal inadequate because details of the comparable transactions in the appraisal report were extremely vague.  IBLA found that the absence in the record of a proper foundation for the appraisal not only rendered it impossible for IBLA to review, and also made it impossible for appellant to confirm the accuracy of the assessment.  IBLA remanded the case for a new appraisal.

	Granite Construction Co.

137 IBLA 151

12/13/1996
	Trespass
Contract extension
	Under 43 CFR 3610.1-7, BLM properly refused to grant a second extension of a sales contract to a purchaser of mineral materials; thereafter, trespass damages were correctly assessed for materials removed from the sales site after the extended contract had expired.
	The appellant was given a contract for the sale of mineral material.  The appellant requested a contract extension which was granted by BLM.  The appellant was unable to complete extraction and requested a second extension which was denied by BLM and was not appealed.  Appellant continued to remove material after the contract expired.  BLM initiated trespass assessing total measure of damages, including administrative costs and overhead.  The appellant appealed, not disputing the damages but questioned BLM’s finding that the material was removed without proper prior authorization.  IBLA found that appellant failed to make a timely and adequate application for extension, that the sales contract had terminated by the time appellant excavated the material as was done in trespass.  IBLA ruled that the appellant failed to show error in BLM’s decision.  

	David Q. Tognoni 

138 IBLA 308 03/06/1997 
	Trespass

Common/uncommon variety
	Natural crushing, stratification and sorting of common variety building stone material can give a deposit a special, distinct value over any other known source of the same material in the general area. If properties inherent in the mineral deposit render an economic advantage over other deposits, that fact, when established by a preponderance of the evidence, is sufficient to classify the deposit as locatable, for it demonstrates the mineral deposit possesses a unique property distinguishing it from other common varieties of building stone.

It is not sufficient that a claimant assert that a material classified under the Common Varieties Act is an uncommon variety because it possesses some unique property giving the deposit a distinct and special economic value. The claimant must demonstrate the existence of distinct and special economic values.

Absent evidence showing distinct and special economic values over and above the normal general run of such deposits, or a showing that the deposit from which the mineral material was removed possessed some intrinsic quality that differentiates it from ordinary deposits of similar material, giving the deposit a competitive edge over general run gravel deposits, the mineral material will be deemed to be a common variety.
	Appellant appealed a decision issued by the BLM contending that appellant had removed sand and gravel in trespass, and directing appellant to pay trespass damages. 

Appellant mined and sold gravel to the highway department from his mining claims, claiming that it was an uncommon variety of gravel.  The appellant claimed that the unique characteristics of the material were that it was naturally crushed and shaped into chips, which made the material uniquely suited to asphalt paving uses and that the chips had a special hardness different from common varieties of gravel.

In addition the appellant gravel claimed that the met state and federal qualification requirements. The hardness of the materials and the relative ease by which the materials were utilized in the overlay project created a true economic advantage for the use of the materials. The economic advantage came from the relatively low costs for removal and application of the materials to the construction project. Because the material required less processing, the overall project costs were substantially lower for the use of the materials in question.

In response, BLM argued that Appellant failed to provide any information to show that other gravel deposits in the area did not meet State or Federal standards and failed to supply information comparing the subject gravel deposits with any other gravel deposits in the area.

IBLA found that appellant submitted evidence that could qualify as a comparison of the gravel deposit on subject claims with other deposits of gravel in the general area.  That evidence was found in an affidavit by an engineer employed by the State Highway Department who asserted that in his professional opinion the materials purchased from the Appellant pits were of higher quality and higher value than common gravel, and would produce a higher price per yard in the marketplace than other common varieties of gravel found in the state. 

BLM ‘s responded with information from the State Highway Department that showed that:

(1) the gravel from Appellant's claims had been sampled and tested by the State; (2) the gravel the State had purchased from Appellant was no different from other gravel available in the area; (3) the royalty paid Appellant was at the standard rate; (4) the material purchased from Appellant was crushed to size prior to use; (5) the gravel on the Appellant claims was selected because it was convenient to the work area and had previously been tested by the Department of Transportation

To support his assertion that the gravel deposits on the claims have a unique property Appellant states:

The absence of any significant overburden and other impurities, combined with a twelve foot depth of high quality, hard and uncontaminated gravel, make the materials distinct and special, and substantially different from common varieties of gravel materials. There was very little waste compared with other materials.

IBLA ruled that the appellant had fallen far short of demonstrating how the physical characteristics he described above rendered the gravel he sold unique.  IBLA found that he had submitted no evidence of the amount of overburden or depth of gravel present in other gravel deposits in the area. He had submitted no evidence that would allow a comparison of the hardness of the gravel or its quality, or of the nature or quantity of the impurities found, or the nature or quantity of impurities found in other gravel in the area.

Appellant also asserted that the gravel fell into several classification categories: Type 1, large base coarse; Type 2, base coarse; coarse asphalt concrete aggregate; intermediate asphalt concrete, surface chips; sand products; miscellaneous concrete mixes; and high specific gravity Portland cement concrete aggregate. He also stated that the "materials were mined and used directly in the highway surfacing project" and "were ideal for * * * use in the surfacing project * * * because of [their] relatively low cost"

BLM responded that Appellant's list of gravel classifications for the gravel mined from his claims failed to identify any properties that "would * * * distinguish it from any other gravel in the state, and hence does not actually apply the second McClarty guideline". 

 IBLA agreed noting that the physical characteristics identified by the claimant must be shown to be unique, imparting a distinct, special economic value over and above the general run of similar deposits when the mineral material is used in the manner described.  IBLA found that there was nothing in the file to demonstrate that the listed uses for the sand and gravel on the claims rendered the sand and gravel unique or imparted a distinct, special economic value over and above the general run of similar deposits.

Appellant argued that the gravels from the claims met the fifth McClarty guideline because they "demand a premium price in the marketplace for use as asphalt concrete aggregate, chips and other materials easily compacted where high hardness qualities are required".  The appellant failed to provide any information showing that the gravel demanded a higher price while BLM provided information indicating that the State Highway Department paid the same amount for the subject gravel as they paid for any other gravel.

 IBLA ruled that the gravel sold to the State Highway Department was common variety gravel, and was therefore not subject to location under the Mining Law of 1872.

	Earl Williams 
140 IBLA 295 10/06/1997

Editor’s Note: appeal filed sub nom. Bedroc Limited, L.L.C. v. U.S., Civ.

No. CV-S-98-0102-PMP (LRL), (D. Nev.), aff’d (May 24, 1999), 50 F.Supp.2d

1001; aff’d, No. 01-17080 (9th Cir. Dec. 30, 2002), 314 F.3d 1080; petition for

cert granted, S.Ct. No. 02-1593 (Sept. 30, 2003); reversed and remanded (March 31, 2004)
	Split estate

Trespass

Pittman Act
	Contemporaneous statements of the sponsor and committee man in charge of Senate consideration of the bill later enacted as the Pittman Underground Water Act of 1919 that it was the intent of the Congress to reserve to the United States all subsurface minerals in lands patented under the bill will be given considerable weight when construing whether ownership of subsurface minerals passed to a patent-holder under that Act.

Sand and gravel has been reserved to the United States under the Pittman Underground Water Act of 1919, 43 U.S.C. §§ 351-355 (1958), and removal of sand and gravel from land patented under that Act for commercial purposes constitutes a trespass.


	The Pittman Underground Water Act of 1919 authorized the Secretary of the Interior to designate certain non-mineral Nevada lands on which settlers could obtain permits to drill for water.  Under the Pittman Act, each land grant, or patent, reserved to the United States all coal and other valuable minerals in the lands, and the right to remove the same.  When the appellant began extracting sand and gravel from land patented under the Pittman Act, the BLM ruled that he had trespassed against the Government’s reserved interest in the property’s valuable minerals, and the IBLA affirmed.  Subsequently a quiet title action was filed in Federal District Court. The court granted the Government summary judgment, holding that the contested sand and gravel are valuable minerals reserved to the United States by the Pittman Act. The Ninth Circuit affirmed.

On appeal the US Supreme Court concluded that sand and gravel were not valuable minerals reserved to the United States in land grants issued under the Pittman Act.  The Court found that in construing the mineral reservation of the

Stock-Raising Homestead Act of 1916 (SRHA)-which was identical to the Pittman Act’s except insofar as it reserved to the United States all the coal and other minerals, while the Pittman Act reserved valuable minerals.  The Court determined that neither the dictionary nor the legal understanding of minerals prevailing in 1916 was conclusive, but that the SRHA’s purpose and history demonstrated that gravel was a mineral reserved to the United States but would not extend that holding to conclude that sand and gravel are valuable minerals.  Under the Pitman Act, Congress had textually narrowed the definition of mineral by using the modifier valuable.

The court found that because the Pittman Act applied only to Nevada, the ultimate question was whether the State’s sand and gravel were commonly regarded as valuable minerals in 1919.  They determined that sand and gravel were, and are, abundant throughout Nevada and that they had no intrinsic value and were commercially worthless in 1919. Thus, even if they were regarded as minerals, no one would have mistaken them for valuable minerals.

	Maurice Tanner 

141 IBLA 373 12/09/1997 

Editor's note: Reconsideration denied by Order dated April 1, 1998
	Humates
Split estate

SRHA lands
	Deposits of humate that have commercial value as soil additives because of their chemical properties are minerals within the meaning of the mining and mineral leasing laws of the United States.

Where there is a dispute as to whether a mineral resource is included in a mineral reservation in a patent issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1994), the determination should be made in light of the use of the surface estate that Congress contemplated and the manner in which the material is extracted and used.

Interpretations of the mineral reservation in patents issued by the United States under the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1994), must be consistent with the established rule that land grants are to be construed favorably to the Government, that nothing passes except what is conveyed in clear language, and that, if there are doubts, they are resolved for the Government, not against it.
	Appeal from a BLM decision for the unauthorized removal of the material “humate” from SRHA lands.

The appellant, who owned the surface, recognized that the US reserved ownership of “all the coal and other minerals” but contended that humate was an organic substance which like peat, should not be considered to be reserved as a mineral.  The BLM did not dispute that humate was organic in origin but considered it, nevertheless, to be a low grade of coal which is reserved to the United States.

IBLA addressed two issues.  The first being is humate a "mineral" within the meaning of the mining and mineral leasing and disposal laws of the United States and second, assuming the answer to the first question is in the affirmative, was humate within the class of minerals reserved under patents issued under the SRHA?

IBLA found that humate was far more akin to coal in being an "organic rock" than it was to peat moss which has retained its essential vegetable character. IBLA concluded, that humate was a mineral within the meaning of the mining and mineral leasing laws of the United States.

Referencing existing case law IBLA concluded that humate was a mineral reserved to the United States under the SRHA for the following reasons: the humate involved was mined for commercial sale; it was deposited like a mineral and is taken from the soil and has a separate value; it was not being used only on-site or as common earth; the "manner in which it was extracted and used" did not differ from other substances classified as mineral; it is both recognized as a mineral by standard authorities. 

	Jim Wilkin Trucking 

142 IBLA 46 12/17/1997
	Trespass
Expired contract


	Where a purchaser of materials under a materials sale contract removed more material than authorized by contract after the expiration date of that contract, an act of trespass has occurred, and the purchaser is liable for damages to the United States.  Where the purchaser has not challenged BLM's computation of the volume removed in excess of the authorized amount, and where BLM's assessment of damages is based on a contract provision defining willful trespass and supported by a minerals appraisal report, BLM's decision is properly affirmed.
	IBLA found that an unauthorized use (trespass) occurred when the appellant removed more material than authorized by the contract after the contract had expired. IBLA ruled that the trespass was willful, as defined in a stipulation, incorporated into the appellant’s contract.

IBLA found that since the appellant ignored the time span authorized by its contract and removed material after the contract had expired, the trespass was willful and treble damages are properly assessed. The appellant raised no objection to BLM's basis for calculating damages, and submitted no evidence that other values would be more representative.  IBLA found no error BLM's valuation of damages and affirmed BLM’s decision.

	Jesse Hutchings 

147 IBLA 357 03/01/1999 
	Trespass (non-willful)
Expired contract


	When a mineral materials purchase and sales contract expires, subsequent removal of mineral material is an act of trespass.

Evidence of knowledge that a violation is occurring or a reckless disregard for whether a violation is occurring is essential to a finding of willful trespass. Standing alone, knowledge that specific behavior is regulated will not support a finding that the violation was willfully committed or a finding that it was committed with reckless disregard. The test is the trespasser's actual intention at the time of the violation.
	Appellant had been mining clay under two separate contracts.  After the existing contracts expired, the appellant submitted requests for new contracts.  Appellant continued to remove material without finalizing the contracts, but while still filing monthly production reports with BLM.  The appellant contended that he had been operating under an oral agreement and thus was not in trespass.  IBLA ruled that there was no oral agreement and that the appellant had removed material in trespass.  IBLA found that while appellant was clearly derelict in not returning the contract and submitting the funds in a timelier manner that this did not raise the trespass to the level of willful as the appellant had a bona fide, but mistaken belief that he had a right to remove it.

	Mid-Continent Resources, Inc.

148 IBLA 370

05/14/1999
	Community pit
	Although BLM may not dispose of mineral material from the public lands where there are any unpatented mining claims which have not been canceled by appropriate legal proceedings, BLM properly may establish a community pit on land formerly embraced by mining claims that were abandoned for failure to pay annual rental fees.
When BLM establishes a community pit on land formerly embraced by mining claims that became abandoned and void, any rights arising from subsequently located claims are subordinate to the community pit. BLM properly may preclude a mining claimant from conducting mining operations within the pit area until the pit designation is terminated, and if mining operations are allowed, BLM can require a mining claimant to establish that the mineral mined from the claims is to be sold for qualifying uses.
	The appellants had some locatable grade lime stone claims, which they lost for failure to pay yearly rental fees.  BLM established a community pit and when appellants relocated their claims BLM informed them that the community pit designation established a superior right.  BLM stated that it was not its intention to restrict or forbid the extraction of locatable grade material for qualifying markets, and that it would allow limestone mining to proceed within the pit boundary, subject to certain restrictions. Specifically, BLM precluded Appellants from selling any of the waste material on the claims, including limestone waste rock.  Appellants appealed.  Appellants suggested that BLM could not establish a community pit because that their state mining permit remained in effect.  IBLA ruled that because they had not valid mining claims the permit had no rights against the government.

IBLA ruled that the Materials Act did not authorize the disposal of locatable minerals on land subject to location, only common variety minerals, and thus the land subject to the community pit remained open to location for uncommon varieties of limestone. IBLA noted that under 43 C.F.R. § 3604.1(b), however, "the designation of a community pit constituted a superior right to remove material as against any subsequent claim or entry of the lands," and therefore any rights arising from subsequently located claims are subordinate to the community pit. IBLA ruled that BLM properly may preclude a mining claimant from conducting mining operations within the area of the pit until the pit designation is terminated, and if mining operations are allowed, BLM can require the claimant to establish that the mineral mined pursuant to an approved plan of operations is a locatable mineral and that sales will be to qualifying markets.

In addition this case, though not summarized here, deals with common/uncommon variety issues.

	Robert W. Hall, et al.
149 IBLA 130 06/08/1999 

Editor's Note: Reconsideration denied by order dated November 3, 1999
	NEPA
Air quality
	Under the Clean Air Act, a Federal agency may not approve any activity which fails to conform to a state implementation plan. A conformity determination is required for each pollutant when the total of direct and indirect emissions caused by a Federal action in a nonattainment area would equal or exceed certain rates.

A Decision Record approving the issuance of contracts for the sale of four million tons of sand and gravel from Federal lands and finding no significant impact from that sale will be affirmed when BLM has taken a hard look at the environmental consequences of the sales in accordance with section 102(2)(C) of the National Environmental Policy Act of 1969, 42 U.S.C. § 4332(2)(C) (1994), and there is no evidence that BLM failed to consider adequately a substantial environmental problem of material significance.
	This case involves multiple appeals of related to the issuance of a multimillion ton competitive sale of sand and gravel.   An environmental group appealed issues related air quality in a non-attainment area for CO and PM10 and a developer appealed over concerns of potential adverse impacts of S&G mining on planned housing development.  IBLA found that the developer did not provide any supporting documentation to show that there would be any adverse affects to proposed development from BLM’s proposed actions.   IBLA required BLM to change several of its air quality related stimulations but overall found that BLM had considered all relevant matters and had taken a hard look at potential impacts to air quality and had made a convincing case that no significant impact would result from the proposed S&G operations.  

	Dan C. Herman 

150 IBLA 243 09/16/1999 
	NEPA
Public interest

competitive sale


	BLM is authorized to dispose of mineral materials including common varieties of sand and gravel in the public lands of the United States, if the disposal of these materials is not expressly prohibited by the laws of the United States and would not be detrimental to the public interest. Approval or denial of an application for a mineral materials sale rests within BLM's discretionary authority. Despite the existence of some adverse impacts on the surrounding community, BLM's decision to issue an extension to an existing materials sales contract is properly affirmed where BLM's record shows that its decision would not be detrimental to the public interest, considered as a whole; where BLM ensured that its decision would be well informed by involving the local civic association, which agreed that the decision was in the public interest; and where appellant has not shown that BLM abused its authority in issuing it.

A BLM decision record approving the issuance of a contract for the sale of sand and gravel from Federal lands and finding no significant impact from that sale will be affirmed where BLM has taken a hard look at the environmental consequences of the sale and there is no evidence that BLM failed to consider adequately a substantial environmental problem of material significance. Where an environmental assessment is prepared fully and frankly disclosing the presence of some negative environmental consequences (adverse effects on visual resources) from the continuation of gravel/aggregate mining operations, and those consequences are disclosed to concerned parties in the surrounding community, BLM has satisfied that requirement.
	Appeal from a BLM decision implementing a competitive sale of crushed aggregate.  The proposed sale was for approximately 30 million tons of construction materials from a hillside over a period of up to 30 years.  Site operation included crushing and screening plants and stackers, and an asphalt concrete manufacturing plant. The project was opposed by local citizens who filed the appeal. The citizens were opposed the plan for several reasons: air pollution and offensive odor caused by the asphalt facility; hazardous volume and speed of truck traffic; effects on existing and proposed residential development; and additional destruction to scenic beauty, vegetation, and wildlife habitat. 

BLM issued its RD and FONSI deciding that the implementation of "a modified proposed action together with the monitoring and mitigation measures" set out in the RD "would not cause unnecessary or undue degradation of the subject public lands."  BLM determined that mining was an appropriate land use that is in conformance with the Resource Management Plan and that additional sales of material from the site were under the authority of an existing County Special Use Permit. BLM noted that the mining area had produced an excellent product for local aggregate users, and that the demand for quality material in the area was expected to remain high. BLM found that long-term reclamation would result in conditions which support post mining uses of public lands, and that the slope reduction required in the approved mining and reclamation plan would provide for greater reclamation success than what was provided for in the previous mining plan.

IBLA find that BLM's record showed that its decision would not be detrimental to the public interest, considered as a whole, and that the appellant had not shown that BLM abused its authority in issuing it.

IBLA found that BLM's decision was not without adverse impact on the surrounding community noting that a gravel pit in any developed area will necessarily have some impact on that area. Nevertheless, the existence of adverse effects may, as here, be outweighed by the benefit a facility provides to the community.  IBLA found that BLM's record made it clear that BLM carefully considered whether granting the permit extension (with the inevitable perpetuation of the negative visual impact to a portion of the surrounding community) in light of the public interest. By involving community leaders, who ultimately agreed with BLM that a scaled back expansion could be allowed, BLM ensured that its assessment of the "public interest" was well informed.  IBLA found that BLM had taken a "hard look" at the potential impacts of the proposed action on visual resources and that the appellant failed to establish a NEPA violation in this case. 

	Larry Thompson, et al. 

151 IBLA 208

12/10/1999 
	NEPA
	An environmental analysis for a mineral material sale properly considers the impact of connected actions which are triggered by the action or which are part of a larger action and which depend on the larger action for their justification. An environmental analysis for a sand and gravel mining operation is not required to consider the impact of construction of a processing plant for crushing and asphalt mixing which is not authorized by the sales contract and is not a necessary result of the sale.

A decision approving a mineral material sale based on an EA and FONSI may be upheld in the absence of considering a requirement for a permit under section 404 of the Clean Water Act when it appears from the record that no section 404 dredge and fill permit is required for incidental fallback from a sand and gravel mining operation.

A BLM decision approving issuance of a mineral sales contract is properly affirmed when the record shows the FONSI was based on reasoned decision making, and appellant fails to demonstrate that the finding was based on an error of law or fact, or that the analysis failed to consider a substantial environmental problem of material significance.
	Appeal from a mineral material completive sale.

 Appellants raised the following NEPA related issues:

EIS needed for specific sale as well as a regional or programmatic EIS or all of the reasonably foreseeable future sales concerning the state highway projects in BLM's Resource Area for the next 10 years.  EA did not adequately address cumulative impacts. (IBLA found no evidence, that the instant sale was part of a comprehensive plan for the sale of Federal mineral materials generally in the Resource Area or that there were likely to be any cumulatively significant impacts as a result of authorizing this sale together with other reasonably foreseeable future sales in that area.  IBLA found no legal justification for requiring preparation of a regional or programmatic EIS)
EA was inadequate because BLM failed to consider impact of off-site crushing and asphalt mixing necessary to render those materials usable for highway purposes. (IBLA found that it had not been demonstrated that by authorizing the instant sale the construction of new plants will become a foregone conclusion, thus requiring that the review of the impacts of that construction be undertaken in conjunction with the sale.)
EA failed to adequately consider impacts on “waters of the US”.  (IBLA ruled that the record failed to support the conclusion that there were any waters of the United States that would be affected by the sale and found no violation of section 404 of the CLA.)
EA failed to adequately address impacts to visual resources, impacts on the people and businesses from increased truck traffic and on wildlife.  (IBLA found that BLM had considered all relevant factors and a mere difference of opinion will not overcome the reasoned opinions of the Secretary's technical staff.)

BLM violated NEPA by deferring the analysis of the environmental impacts of mining operations to the County, even though the County is charged solely with considering the effects of reclamation activity.  (IBLA found that the record did not disclose reliance by BLM upon future unspecified reclamation measures in order to mitigate potentially significant impacts and reduce them to insignificance and justify a FONSI. In this context, the FONSI was not disqualified by a failure to articulate a reclamation plan and analyze its effectiveness to reduce any impacts to insignificance.)

BLM violated NEPA by failing to consider a reasonable range of alternatives.  (IBLA found that BLM had in fact considered a reasonable range of alternatives. The BLM EA analyzed the impact of the proposed action and of three alternatives thereto, including the no-action alternative.)

	Echo Bay Resort 

151 IBLA 277

12/27/1999 
	discretionary authority
	Under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (1994), and its implementing regulations, 43 C.F.R. Part 3600, BLM has considerable discretion to dispose, by sale or other means, of mineral materials from the public lands. A BLM decision, made in the exercise of its discretionary authority, generally will be overturned by the Board only when it is arbitrary and capricious, and thus not supported on any rational basis.

Where BLM denies a request to remove rock from sites on public land because mining and blasting rock from the sites would have impacts that could not be mitigated on an adjacent spring, a sensitive plant species, and a scenic byway, the decision will be affirmed if the appellant fails to demonstrate, by a preponderance of the evidence, that BLM committed a material error in its factual analysis or that the decision generally is not supported by the record.
	BLM denied a request to mine and remove rock because it found that mining and blasting rock from the sites would have impacts on an existing spring and threatened and endangered plan, actions which could not be mitigated.

The appellant did not argue that BLM erred on all issues but rather states a willingness to devise, with BLM's help, a new material removal plan that does not run afoul of BLM's concerns.  In making this argument, however, IBLA ruled that the appellant failed to meet its burden of demonstrating that BLM erred in its conclusions that the impacts of the project as proposed could not be mitigated. IBLA found that appellant’s to work with BLM on a modification of their proposals, and commitments to avoid BLM's concerns, did not rise to the level of a contention of material error justifying reversal of BLM.  IBLA recommended that the appellant present new and different proposals for a mineral material sale.

	M. L. Petersen

151 IBLA 379 

02/08/2000 
	Trespass damages
	When the record supports a finding that the purchaser under a mineral materials sale contract committed a willful trespass by removing sand and gravel in excess of the volume limitation in the contract, a BLM levy of trespass damages determined in accordance with applicable state law will be affirmed.

Evidence of knowledge that a violation is occurring or of a reckless disregard for whether a violation is occurring is essential to a finding of willful trespass. Standing alone, knowledge that specific behavior is regulated will not support a finding that the violation was willfully committed or a finding that it was committed with reckless disregard. The test is the trespasser's actual intent at the time of the violation.

The rule of damages applied for mineral materials trespass is the measure of damages prescribed by the laws of the state in which the trespass occurs. Both statutes and state court decisions prescribing mineral trespass damages are applicable.
	Appeal from decisions alleging willful trespass and denying any future sales.  The appellant had been issued a series of contracts for removal of S&G from a community pit.  Through product verification, i.e. truck counts, BLM found that the appellant had removed in excess of the contracted amounts.  BLM assessed damages for the full value of the material removed.

IBLA found that the record demonstrated that the appellant consistently submitted grossly inaccurate and understated monthly reports and repeatedly removed mineral material from the pit in quantities well in excess of those authorized in the contracts. IBLA found that the evidence strongly supported the conclusion that the appellant was removing mineral material with knowledge that she had no contract allowing her to do so.  The gross failure to submit an accurate report of the material removed also indicated a reckless disregard of legal obligations regarding mineral materials owned by the United States--a willful trespass.

In Nevada, a willful trespasser is charged for the value of the material after it has been extracted and sold, with no deduction for the costs of extraction and marketing. This not only deprives the willful trespasser of the profits, but also penalizes him to the extent that the trespasser cannot recoup the costs of his wrongdoing.

Appellant argued that although a Government agency may be under no obligation to enter into contracts with private operators, once it has done so and continues to renew those contracts, "the governmental agency may not refuse to renew those contracts for a reason which is arbitrary or capricious, and may not refuse to renew the contracts without notice and a full opportunity to be heard."  IBLA found that the appellant’s record of trespass more than supported the BLM decision to not enter into further contracts..

	El Rancho Pistachio 152 IBLA 87 03/29/2000 
	Trespass
Appraisal


	Removal of boulders beyond the amounts authorized by contract and after expiration thereof is intentional trespass when there is evidence of a reckless disregard for the expiration date and quantity limits of the contract.

An appraisal will not be set aside unless an appellant shows error in the method of appraisal or shows by convincing evidence that the value is excessive. Where BLM attempts to implement the comparable use method of valuation by using a master appraisal, the Board will uphold the BLM decision where the record contains sufficient detail to show that the specific material at issue matches the representative material.
	The case involves an appeal of a decision alleging trespass, i.e. removal of boulders from private surface/federal mineral (SRHA), after contract expiration (will full), and inadvertent removal from adjacent federal lands (innocent trespass).

BLM applied Arizona law to calculate the amount owed on the will full trespass.  Under Arizona State statutes, willful trespass may be assessed at triple the damages to the owner.

Appellant did not appeal the determination that there was a trespass, but denied committing a willful trespass asserting that it thought it was still operating under the initial contract with respect to the amounts removed, and maintained that its buyer had not given it a report of the tonnage. Appellant also challenged BLM's valuation of all the boulders removed in trespass, arguing that they should have been assessed at contract value.  Appellant was of the opinion that the appraisal that BLM relied upon in determining the value of the boulders was "unlawful, unfair, unjust and discriminatory and done without due process of law," and maintained that the appraisal should have taken into account the increased distance and difficulty of travel and extraction for boulders, as compared to other locations in the area, as well as the fact that access to the location was across private property, which required a financial arrangement with the fee owner.  Appellant contended that other identical areas with like boulders had just been determined to be of no value and given to the surface owner for minimal cost (Covance of Mineral Interest). 

IBLA found that if Appellant did not know, it should have known, that excess boulders were being removed and that the removal was well after the contract had expired.  IBLA concluded that the trespass was the result of a reckless disregard of the expiration date and quantity limits of the contract and was therefore willful.  IBLA found that BLM correctly applied the law in assessing treble damages.

Concerning the appraisal IBLA stated that a party challenging a BLM appraisal is generally required to show error in the methodology used in determining fair market value and that an appellant is normally required to submit another appraisal in order to present sufficiently convincing evidence that the charges are excessive.  IBLA reiterated that in earlier cases they have expressed discomfort with BLM's reliance on a master appraisal but that such appraisals have been permitted where the appraisal contains sufficient information to permit a party to challenge the accuracy of the data on appeal, as well as a meaningful review by the Board.  IBLA found that the appraisal in question provided sufficient information to permit Appellant to challenge the accuracy of the data.  IBLA ruled that the appellant had presented evidence demonstrating error in BLM’s appraisal.

	International Sand & Gravel Corp.
153 IBLA 295

09/26/2000 
	BLM discretionary authority

access
	BLM properly declines to approve the sale proponent's proposed access route for a mineral materials sale pursuant to the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (1994), when BLM's chosen alternative route will disturb less land and avoid the potential adverse impact on a nearby residential community from noise and air pollution, and when BLM has considered the greater cost of that route to the proponent, and the proponent fails to demonstrate that BLM acted in an arbitrary and capricious fashion, or contrary to any applicable Federal statute or regulation.
	The BLM granted a sale but required the appellant to use an alternative access route for transporting the necessary mining and related equipment and extracted sand and gravel to and/or from the materials site, rather than the one proposed, and preferred, by the appellant. It is from this specific BLM decision, declining to approve appellant's proposed access route that the appellant then appealed.

Basically the appellant contended that the alternate route would enough mileage to the hauling distance to make the deposit uneconomic to mine. 

BLM declined appellant's proposed access route because the alternative route would disturb less acreage and might reduce the adverse impacts on residential areas north of the proposed route from noise and air pollution generated by trucks accessing the materials site. 

IBLA found that the appellant is generally required to demonstrate that a decision is arbitrary and capricious, and thus not supported on any rational basis.  IBLA ruled that the appellant failed to demonstrate that BLM erred in its assessment that there would be a greater adverse impact to the human environment from the proposed access route, from the standpoint of either the disturbance of more land or the higher likelihood that noise and air pollution will affect the nearby residential community.

	Kenneth Snow Richard Halliburton 153 IBLA 371 10/05/2000 
	trespass
	BLM must support a charge of non-willful trespass for removing mineral material from public lands with evidence that the charged party actually committed a trespass by removing mineral materials from public lands, or by directing or acquiescing in such removal without authority.  A lessor is not liable for the trespass of his lessee when the trespass is committed on lands other than those leased and where there is no evidence that the lessor extracted and/or removed or directed the extraction and/or removal of materials in trespass.

Under 43 C.F.R. § 9239.0-7, the unauthorized extraction and/or removal of mineral materials from public lands is an act of trespass. When a party extracts and removes mineral materials from public lands without prior authorization from BLM, a finding of trespass is properly affirmed. However, when the record shows that one or more parties, in addition to the party charged, operated on the site and may have contributed to the trespass, the case will be remanded for BLM to determine whether trespass damages should be properly apportioned among several parties.
	One appellant (1) was leasing mineral to the other appellant (2).  The subject lease was an odd shaped patented mining claim block.  In the processing of mining, appellant (2) trespassed on adjacent BLM administered lands.  BLM trespassed both appellants, assuming that appellant (1) profited from the trespass via royalties from appellant (2).   IBLA ruled that there was insufficient proof that appellant (1) had received any royalties from appellant (2) and no basis on which to find appellant (1) liable for the trespass on public lands.   IBLA found that the record established that appellant (2) removed materials in trespass, but determined that it was unclear whether appellant was responsible for the removal of the amount of material as calculated by BLM.  IBLA remanded the case, so that BLM could determine appellant’s exact culpability. 



	Melluzzo Stone Company, Inc. Wayne Melluzzo, President 

154 IBLA 23 10/19/2000 
	discretionary authority
	Under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (1994), and its implementing regulations, 43 C.F.R. Part 3600, BLM has considerable discretion to dispose, by sale or other means, of mineral materials from the public lands. BLM must, in the exercise of its discretionary authority, refuse to authorize the sale where it is "detrimental to the public interest." 30 U.S.C. § 601 (1994).

In challenging the denial of a mineral material sale request, the appellant must show, by a preponderance of the evidence, that BLM committed a material error in its factual analysis or that the decision generally is not supported by a record showing that BLM gave due consideration to all relevant factors, including less stringent alternatives to the decision, and acted on the basis of a rational connection between the facts found and the choice made.
	Appeal from a decision denying appellant a noncompetitive mineral material sale of landscape boulders.  The subject lands were identified as Category III habitat for the desert tortoise, a "species of special concern" identified by the United States Fish and Wildlife Service under the Endangered Species Act.  With respect to candidate species BLM’s policy was to manage habit so as not contribute to the need to list these species.  Category III was the least valuable of the 3 categories, yet the management plan established a policy with respect to Category III areas to "limit tortoise habitat and population declines to the extent possible by mitigating impacts."  BLM policy was to treat Category III habitat as if classified within Category II, if effects on the Category III site could adversely affect adjacent habitat of a higher quality.  BLM concluded that the project would significantly alter the habitat for desert tortoise, reducing the quality of the remaining habitat by fragmentation and peripheral impacts and that on site mitigation would not be feasible.  BLM determined that the aggregate damage to public lands and resources would exceed the benefits to be derived from the proposed sale.

The appellant’s principal contention was that BLM erred for failure to consider a limited proposal, recommended to IBLA but not previously submitted to BLM.  IBLA ruled that it was not enough for the appellant to say BLM should have considered less stringent alternatives without specifying that the alternatives indicated by the appellant would have lessened the impact as the appellant made no effort to explain even to the Board how the stated reduction in boulders taken would affect the tortoise habitat.  IBLA found that the appellant failed to explain how "mitigating impacts" by means other than avoiding them would maintain desert tortoise habitat.   IBLA ruled that the appellant did not show that BLM’s biological conclusion should be reconsidered or that the interrelationship between tortoise habitats was affected by land ownership. BILA found that the appellant failed to allege a biological contradiction to BLM’s analysis, let alone one that would show error on BLM's part. IBLA ruled that the appellant failed to meet its burden of proof that BLM erred.

	Madison D. Locke 

154 IBLA 298

04/26/2001
	Mineral Material Right-of-way

Mining claims
	A BLM decision declaring mining claims null and void ab initio on the basis that they conflict with previously-issued material site rights-of-way will be affirmed where the record contains information showing the extent of the rights-of-way and confirming the conflicts with the mining claims, and where the claimant fails to substantiate his assertion that one of the claims is a relocation of a claim predating the issuance of the conflicting right-of-way either on appeal or before BLM.
	Appellant appealed a BLM decision declaring her placer claims null and void ab initio because the subject lands were encumbered by a Mineral Material Right-of-Way that pre dated the mining claim location.  BLM contended that the right-of-way withdrew the lands from mineral entry.  BLM concurred.

	Sierra Club, Angeles Chapter, Santa Clarita Group, et al.

156 IBLA 144 01/08/2002 

Editor's Note: appeal filed Civ. No. ED CV-04-1572 VAP Jwx (D.C. Calif. December 17, 2004)
	Cultural resources
T&E

NEPA
	When authorizing a project, BLM is obligated under section 106 of the National Historic Preservation Act to seek to identify any property eligible for inclusion in the National Historic Register located within the area of the project’s potential impact which may be affected by the project. An appellant challenging approval of a project must show that BLM erred in collecting the data, interpreting the data, or reaching its conclusion, and not simply that a different conclusion can be drawn from the evidence.

A BLM decision approving a sand and gravel mining project may be affirmed when the environmental impact statement takes a hard look at all of the potential significant environmental consequences and reasonable alternatives, including imposition of appropriate mitigation measures.

Under the Endangered Species Act, BLM is obligated to ensure that any authorized project is not likely to jeopardize the continued existence of any threatened or endangered species or adversely impact its habitat.

On appeal from a BLM decision authorizing a sand and gravel mining project, the Board may review whether BLM considered the potential impact to threatened and endangered species or their habitat. However, it lacks jurisdiction to review the merits of a biological opinion issued by USFWS, as a result of consultation regarding a species, which serves, in part, as a basis for BLM’s decision.
	The case involve multiple consolidated appeals, resulting from a ROD, issued by BLM, which would allow a large, long term competitive sale of sand and gravel, from SRHA lands.  The critical issues raised by the parties in these consolidated appeals involve BLM compliance with three major Federal statutes: National Historic Preservation Act (NHPA), National Environmental Policy Act (NEPA), and the Endangered Species Act (ESA).

The appellants contended that BLM violated NHPA in failing to make a reasonable effort to identify historical properties existing in the Project site.  IBLA found that BLM is entitled to and had relied on the reasoned analysis of its experts in evaluating cultural resources on the project and that appellants had no show otherwise. IBLA found that the appellants had failed to show that BLM erred in carrying out its responsibilities under NHPA.

With respect to NEPA compliance appellants contended that BLM did not coordinated with local governments and failed to address inconsistencies with local government land use plans.  IBLA found that in preparing the FEIS, BLM considered the relationship of the project to the plans, programs, and requirements of the various relevant State and local agencies.  Appellants contended that BLM failed to adequately address cumulative impacts, failed to provide adequate analysis of the no-action alternative, took issue with the discussion in the EIS of the economic impacts of the proposed project, failed to adequately address mitigation of the impacts, failed to adequately address water use, and erred in analyzing the adverse air quality impacts of the project. After much discussion, IBLA ruled that in all NEPA adequacy issues raised appellants have failed to show error in the environmental analysis.  With respect to the ESA, appellants argued that approval of the project violated the statute in that the biological assessment (BA) prepared for the project was arbitrary and capricious.  Again, after much discussion on the merits, IBLA found find that appellant failed to show error in the BLM decision.

	Mississippi Potash, Inc. 

158 IBLA 9

11/25/2002 
	Leases
	When removal of mineral materials from a site on a lease issued under the Mineral Leasing Act of 1920 is not necessary in the process of extracting the mineral under lease; a materials sales contract under the Materials Act is required.

It is incumbent upon BLM to ensure that its decision is supported by a rational basis and that such basis is stated in the written decision, as well as being demonstrated in the administrative record accompanying the decision.
	The appellant had a potash lease and opened a pit and removed caliche for construction of tailings ponds.  BLM trespassed.  The appellant argued that the removal of the caliche and use in lease development was allowed under lease agreement and that the caliche though severed had not in fact left the lease, so was still ultimately available for sale by the government at some future date.  BLM’s argument was that mineral material could only be removed and used by the lessee if it had to be moved in order to develop the lease, which was not the case in this situation.  IBLA agreed with BLM on this issue but also found that the rational for determining FMV was not documented sufficiently in the case file and remanded the case back to BLM re-adjudication of the appraisal.

	Southern Utah Wilderness Alliance 
158 IBLA 212 01/23/2003 
	NEPA adequacy
VRM
	When certain lands have been the subject of a BLM wilderness inventory and found not to be within a wilderness study area in a final decision, the fact a party disputes this finding and believes that BLM erred does not itself establish a mineral material sale on such land will have significant impact requiring  preparation of an EIS.

A mere difference of opinion will not overcome the reasoned opinions of the Secretary's technical experts.  Absent evidence which rebuts the basis of the findings, the Secretary was entitled to rely on a wildlife biologist’s memorandum reporting that endangered milk-vetch species were not found on the mineral material sale site.

The National Environmental Policy Act requires BLM to consider a reasonable range of alternatives, including the no action alternative. Such alternatives should include reasonable alternatives to proposed action which will accomplish the intended purpose, are technically and economically feasible, and yet have a lesser impact. No error is committed by not considering an alternative that would not achieve the purpose of the proposed action.
	BLM implemented a sale of decorative rock which was appealed by an environmental group.  Appellant argued that the EA violated NEPA, by failing to use the most current and accurate information. In particular, appellant contended that BLM erred in failing to conduct a current inventory of the wilderness characteristics of the land involved prior to approval, asserting that BLM improperly relied upon the wilderness inventory which it performed pursuant to FLPMA, approximately 20 years prior to the decision. Appellant contended that FLPMA requires BLM to update and maintain a current inventory of the public lands.  Additionally, appellant asserted that BLM violated NEPA by failing to consider an adequate range of alternatives in the EA. In particular, appellant contended BLM should have considered an alternative which would have required the quarry to be located in a different area in which the land had already been developed and no longer qualified for wilderness. Appellant also contended that new information in the form of a request subsequent to the BLM decision by the U.S. Fish and Wildlife Service (FWS) for comments regarding potential endangered species required a supplemental EA to determine whether any population of these plant species would be affected by the quarry operation.

IBLA had ruled that NEPA didn’t require consideration of wilderness characteristics and since the subject lands had already been considered for and rejected as a WSA the BLM could continue with multiply use of the lands.  IBLA found that contrary to appellant’s argument, the issue of the adequacy of the BLM’s Utah Statewide Wilderness EIS is not before the Board in this case.  Rather, the issue raised by this appeal was the sufficiency of the EA to support the mineral materials sale. IBLA found that the fact that appellant disagreed with the BLM wilderness inventory and believed BLM should have found that subject area qualifies as a WSA does not establish that the mineral material sale would have a significant impact requiring preparation of an EIS.  IBLA ruled that appellant had not sustained the burden of showing further environmental analysis is required by the possible presence of any potentially endangered species.  IBLA found no basis in FLPMA for requiring BLM to conduct a new inventory of the wilderness potential of the land prior to the material sale.  The Board upheld BLM's decision not to include a particular alternative because it would not advance the intended purpose of the proposed action, and concluded that appellant has not shown BLM failed to consider a reasonable range of alternatives. IBLA found that the appellant had not carried the burden of showing that there were significant impacts which were not addressed in the EIS (in this case the LUP) to which the EA is tiered.

	Moffat County Road Department

158 IBLA 221 01/24/2003 
	T&E
	Under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (1994), and its implementing regulations, 43 CFR Part 3600, BLM has considerable discretion to dispose, by sale or other means, of mineral materials from the public lands. A BLM decision, made in the exercise of its discretionary authority, generally will not be overturned by the Board unless it is arbitrary and capricious, and thus not supported on any rational basis.

When a species is not listed as threatened or endangered under the Endangered Species Act,

16 U.S.C. §§ 1531-44 (1994), but is listed as a "state threatened species" under Colorado law, recognizing Colorado law as authority for including a stipulation providing for time limitations on sand and gravel operations in a free use permit for the protection of that species is a proper exercise of BLM’s discretion.

Where the record of decision for the governing resource management plan supports the restriction of resource development activities on critical raptor nest buffer zones from Feb. 1 through July 30, a stipulation in a free use permit limiting, inter alia, removal of rock between

Apr. 1 and July 30, for purposes of protecting western burrowing owl nesting habitat, will be affirmed.
	A county appealed from a decision of the BLM. The decision modified a stipulation in a free use permit authorizing sand and gravel removal from Federal lands. The stipulation placed both operational and time restrictions on mining authorization in order to protect a known western burrowing owl (burrowing owl) nesting site.

The county argued that BLM had no authority to impose the stipulation because the burrowing owl was not listed as threatened or endangered under the ESA.

The burrowing owl had not been placed on the threatened or endangered species list pursuant to the ESA. However, it has been listed as a "state threatened species" by the State. BLM invoked the status of the burrowing owl under State law as justification for including the stipulation in free use permit, which placed operational and time limitations on county’s mining authorization in order to protect the burrowing owl. IBLA ruled that it was clear that BLM acted within its discretion in recognizing state law as a basis for including the stipulation in the county’s permit. Since the burrowing owl had not been classified as threatened or endangered under the ESA, there was no apparent conflict with state law. IBLA ruled that BLM’s discretion on this issue was properly exercised.

IBLA stated that under the Materials Act and its implementing regulations, BLM has considerable discretion to dispose, by sale or other means, of mineral materials from the public lands. However, this discretion is bridled by BLM's mandate to manage the public lands under principles of multiple uses and in accordance with land use plans developed pursuant to (FLPMA), and to prevent the unnecessary and undue degradation of Federal lands. 

Quoting from a 9th Court decision IBLA noted that Federal law can preempt state law in three ways. First, Congress may expressly preempt state law. Second, preemption may be inferred where Congress has occupied a given field with comprehensive regulation. Third, a state law is preempted to the extent that it actually conflicts with federal law. "Such a conflict arises when ‘compliance with both federal and state regulations is a physical impossibility.

When a state’s regulation is more stringent or restrictive, Federal agencies are required to cooperate with the state in protecting threatened or endangered species.

The county contended that there was no basis in the RMP for restricting its operation in the manner imposed by the subject stipulation, and that the RMP provided no basis for imposing "habitat-disturbing" restrictions on activities not associated with oil and gas development.

IBLA find that BLM's use of its discretion in this instance was supported by the RMP and the Draft EIS/RMP.

	MSVR Equipment Rentals LTD. 

160 IBLA 95 10/03/2003 
	Trespass
	Where BLM holds a purchaser of materials under a materials sale contract in trespass for removing materials in excess of his authorization and failing to pay for them, the purchaser does not sufficiently rebut the trespass by refusing to provide its sale and haul records demanded by BLM or by demanding that BLM investigate other material sales contracts. Where a purchaser refuses to rebut evidence that it removed materials in excess of its authorization to do so and refuses to pay or settle payment demands for the excess material served on it by certified mail, BLM may properly suspend further sales and require the purchaser to remove its equipment from the site.
	Appeal from a BLM decision implementing a suspension of further sales to appellant. The decision was premised on appellant’s failure to respond to a Notice of Trespass which found that appellant had removed sand and gravel in excess of the contract amount.  BLM based the trespass amount on PV surveys.  Appellant alleged that the survey was inaccurate but failed to provide any production records to dispute the survey.

IBLA ruled that in challenging a trespass decision an appellant has the burden of showing error in the trespass decision. Similarly, where a damage calculation for removed material is based on a BLM survey, an appellant bears the burden to show by a preponderance of the evidence that BLM's survey was in error or that its value calculations were flawed.  IBLA found that in view of the un-contradicted evidence that the appellant removed materials in excess of its authorization to do so and refused to pay or settle payment demands for the excess material, BLM properly suspended further sales to the appellant.

	Cambrillic Natural Stone Unique Minerals, Inc. 

161 IBLA 288 05/13/2004 

See Cambrillic Natural Stone, Unique Minerals, Inc. (On Reconsideration )

165 IBLA 140 


	Community pit designation

Common variety
	Departmental regulation 43 CFR 3604.1(b) (2000) formerly provided that “the designation of a community pit constitutes a superior right to remove material as against any subsequent claim or entry of the lands.” A community pit designation does not exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area. When there is a genuine controversy concerning whether the stone is a common or uncommon variety, BLM may not permit removal the stone pursuant to the Common Varieties Act, 30 U.S.C. § 611 (2000), before conducting a validity examination to determine whether in fact the stone is common or uncommon.
	BLM established a community over a deposit of stone that had a history of conflict concerning whether or not the stone was a common or uncommon variety of stone. Subsequently mining claims were located over portions of the community pit designation.

The affected mining claims were located to mine the same stone that BLM has authorized to be removed pursuant to a material sales contract. IBLA’s decision upheld BLM’s authority pursuant to 43 CFR 3604.1(b) (2000) to authorize removal of mineral material from mining claims located subsequent to a community pit designation.  IBLA affirmed the principle that a community pit designation does not “exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area.”  Because there was “a genuine controversy concerning whether the stone was a common or uncommon variety,” IBLA held that in that circumstance, BLM could not authorize sale of the stone pursuant to the Common Varieties Act, 30 U.S.C. § 611 (2000), before conducting an examination to determine whether in fact the stone is common or uncommon. IBLA accordingly remanded the cases for BLM to timely determine whether the stone in the community pit was a common or uncommon variety. 

	Mary Lee Dereske, et al. 

162 IBLA 303  08/18/2004 
	NEPA
Competitive sales
	A BLM decision approving the expansion of an existing sand and gravel mining operation based upon an environmental assessment will be affirmed when the record establishes that BLM has taken a hard look at the environmental consequences of the proposed action and reasonable alternates thereto, considered all relevant matters of environmental concern, and imposed mitigation measures to ensure that no significant impact upon the human environment will result. BLM’s determination that it is not necessary to prepare an EIS will be affirmed on appeal if an appellant fails to tender objective proof that BLM failed to consider an environmental consequence of material significance that would result from the proposed action, or otherwise failed to abide by the applicable statute.  

When BLM determines that “it is impossible to obtain competition” because, among other things, the purchaser holds an exclusive right to the only reasonable means of access to the sales area and any potential competitor would be unable to compete due to the prohibitive costs and environmental consequences of establishing independent access to the sales area, it is proper for BLM to sell more than 200,000 cubic yards of mineral material to a purchaser over a 12 month period without competitive bids.
	Consolidated appeals from a BLM decision approving issuance of a contract for the sale of sand and gravel mined from public lands and the expansion of an existing operation from non federal lands onto BLM administered lands.  The appellants were opposed to the sale for a various reasons, including:

 Failure of BLM to comply with LUP requirements

Concerns that the operation would adversely affect the character of the area by eliminating vegetation, driving away birds and other wildlife (IBLA found that appellants provided no evidence that these impacts elevated to the level of significant and that they would be mitigated by ongoing reclamation)

Generating noise dust and night lighting, heavy truck traffic (IBLA found that BLM considered and mitigated these impacts and that the appellants were remise in providing evidence to indicate otherwise)

Detrimental economic impact by lowering property values (IBLA recognized that the proximity of mining operations would have a adverse impact in property values but there was no sufficient evidence that the impact of expansion on property values would be significant)

Operations would destroy or damage cultural resources (BLM determined that there was no meaningful likelihood that the operations would significantly impact cultural recourses outside of the contemplated mining activity and that the appellants submitted no material evidence to the contrary)

Failed to adequately consider all of the potential environmental impacts (IBLA found that BLM considered potential impacts and conclusions were reflected in the EA and that the appellants did not tender supporting evidence to show otherwise)

BLM failed to consider the cumulative impact of proposed mining operations and other existing sand and gravel operations. (IBLA found that the appellants failed to identify the cumulative or synergistic impacts that must exist to support the requirement of a comprehensive EIS)

Impacts require an EIS and the proposal was highly controversial (IBLA found that the appellants had a differing opinion about the significance of environmental impacts but failed to show that BLM violated the procedural requirements of NEPA.  IBLA found that even though a significant segment of the local population had substantial concerns about the impacts that did not establish that there is a highly controversial dispute regarding the size, nature, or effect of the proposed actions) 

Sale violated limits on the amount of material that can be sold noncompetitively to a single entity during a 12-mothn period (IBLA noted that volume limitations do not apply if BLM determines that circumstance make it impossible to obtain competition in this case there was exclusive access only available to the proponent)

	Quality Earth Materials, LLC 163 IBLA 160 09/23/2004 
	Trespass
	Where a mineral materials sales contract contains two provisions, one allowing the purchaser 30 days after the expiration of the time for extraction and removal of minerals to remove his/her equipment, improvements, or other personal property from Government lands and a second allowing 60 days from expiration to remove equipment, improvements, and other personal property, the contract is properly interpreted to allow the purchaser 60 days to do so. A decision by BLM unilaterally changing that time limit is properly vacated as unauthorized.

The purchaser under a mineral materials sales contract commits occupancy trespass when it allows stockpiles of raw mineral material to remain on the lands and conducts substantial processing operations there beyond the expiration date of the contract. However, where neither the contract nor the regulations provided for any measure of damages for such occupancy trespass, any damages should be assessed under 43 CFR 9239.0-8 and would be limited to the value of use of the surface of the lands covered by the stockpiles and processing equipment; the damages are accordingly not related to the value of any mineral material stockpiled on the claim during the term of the contract and subsequently removed.

Where the purchaser under a mineral materials sales contract pays in advance for 10,000 tons of mineral material and extracts only 7,000 tons of mineral material from the ground (placing it in stockpiles) prior to the expiration date of the sales contract, it has not committed mineral trespass. Nor is it mineral trespass where the purchaser continues to process the previously-mined and stockpiled materials into sand products after expiration of the sales contract, as, by so doing, the purchaser is not taking more mineral materials than it is entitled to under the contract, but is instead merely moving the stockpiles, which were its personal property, as required by the terms of the contract.
	Appellant appealed a decision from BLM, giving notice that appellant was in trespass as a result of having removed sand and gravel from public lands.  Appellant had pre-paid the mineral material contract but had not been able to extract and process all the material before the contract expired.  The appellant requested a contract extension after the fact and BLM denied the request.

The appellant allowed stockpiles of raw mineral material to remain on the lands and conducted substantial processing operations there well beyond the expiration date of the contract.

IBLA ruled that the appellant had no authority to conduct processing operations on the site after the expiration of the contract, and to the extent that it occupied the premises to do so after the contract expiration, it committed occupancy trespass.  IBLA did not agree with BLM that appellants’ processing of mineral material stockpiled on the claim was mineral trespass covered by the terms of either the contract or the trespass regulations.

IBLA found that neither the contract nor the regulations provided for any measure of damages for this occupancy trespass and that any damages would need to be assessed under 43 CFR 9239.0-8 and that such damage would be limited to the value of the use of the surface of the lands covered by the stockpiles and processing equipment.

IBLA found that appellant’s actions did not violate the terms of the contract, in that it did not “extract” any mineral materials without authority. The materials that the appellant did extract, by removing them from the ground, were paid for in advance and extracted during the term of the contract, and it was fully authorized to extract them.  IBLA held that appellant’s subsequent processing of stockpiled raw mineral materials into sand constitute “extraction” within the meaning of the contract. IBLA ruled that “extraction” was used in the contract to refer to the act of removing mineral material from the ground and could not conclude that appellant’s actions in which it paid in advance for more mineral material than it actually extracted, justified the imposition of triple damages or constituted criminal activity.  IBL found that the regulations governing mineral materials disposal define “unauthorized use” in terms only of “extraction, severance, or removal of mineral materials” (but not “processing”).

IBLA ruled that as of the date of expiration of the contract, the appellant owned the mineral material that it subsequently processed and removed. IBLA found that although the terms of the contract specified that stockpiled materials (unlike other personal property, for which 60 days were allowed for removal) had to be removed no later than the expiration of the contract that did not alter the fact that the stockpiles were appellant’s property as of the date of termination of the contract. IBLA ruled that the appellant was fully authorized by law to process their material and remove it, and the act of doing so was not a mineral trespass. 

	New West Materials 

164 IBLA 126 12/02/2004 
Editor’s Note: appeal filed, Civ. No. 1:05CV403 (E.D. VA April 20, 2005); aff’d by sum. judg. (Oct. 28, 2005), 398 F.Supp.2d 438) appeal filed No. 05-2362 (4th Cir.); aff’d (Feb. 8, 2007) - unpublished 216 Fed. Appx. 385), petition for cert files, S. Ct. No. 07-44 (July 11, 2007), cert denied (Jan. 7, 2008)
	Trespass
Split Estate

Small Tract Act
	Sand and gravel are covered by the reservation of “oil, gas, and all other mineral deposits” in patents granted under the Small Tract Act, 43 U.S.C. § 682a (1970). Removal of sand and gravel from land patented under that Act for commercial purposes constitutes a trespass.


	Appellant was removing sand and gravel from Small Tract Act (STA) lands under contract from the surface owner.  BLM, concluding that sand and gravel was included in the reservation of “the oil, gas and all other mineral deposits” of the mineral reservation in the patent, issued the appellants’ a notice of trespass.  The central issue in this appeal is the meaning and scope of the mineral reservation granted under the STA.  IBLA affirmed BLM’s trespass determination and appellants appealed to the district court which affirmed IBLA.  Appellants appealed to the 4th Circuit which affirmed the district court.  Appellants then appealed to the Supreme court which declined to hear the case.

The backdrop for the New West decision is both the BedRoc decision and the Supreme Court’s earlier decision in Watt v. Western Nuclear, Inc.  In Western Nuclear, the Court ruled that the United States did own sand and gravel under mineral reservations contained in patents issued pursuant to the Stock-Raising Homestead Act (SRHA).  In BedRoc, the plurality decision distinguished Western Nuclear, concluding that the SRHA’s reservation of “all the coal and other minerals” reflected a different intent than the Pittman Act’s reservation of “all the coal and other valuable minerals.”  The Court concluded that the term “valuable minerals” was unambiguous, and the only question was whether sand and gravel were deemed to be valuable minerals at the time the Act was enacted.  Concluding that they were not, the court ruled that sand and gravel was not included in the mineral reservations made under the Pittman Act.  In New West, IBLA was asked to apply this precedent to the question of whether sand and gravel was reserved under patents issued pursuant to the STA. The majority opinion began its analysis by first outlining the congressional history behind the legislation. The Act was enacted in 1938 to allow patenting of small, isolated tracts of public land for the purpose of establishing home, recreational, or business sites.  Originally, the Act required a reservation of “oil, gas, and other mineral deposits.”  The statute was amended in 1954 to include community uses as purposes for which a patent could be issued and to require a reservation of “oil, gas, and all other mineral deposits.” After reviewing the purpose and language of the STA, the majority concluded that neither could be distinguished from the language and purpose of the SRHA, addressed in the Western Nuclear decision.  In New West, IBLA reasoned that, like the ranching and farming purpose behind the SRHA, the STA was intended to allow only surface uses of the land, with no intent that the home or business owners be allowed to exploit the mineralization underlying the land. The majority also concluded that no meaningful distinction could be drawn between the languages of the two acts.  In IBLA’s view, the phrase, “oil, gas, and all other mineral deposits,” contained in the STA is equivalent to the “all the coal and other minerals” found in the SRHA.  Accordingly, the majority concluded that the Western Nuclear precedent controlled and held that reservations under the STA must be interpreted as including sand and gravel.

	Cambrillic Natural Stone Unique Minerals, Inc. (on reconsideration) 

165 IBLA 140

03/28/2005 

See Cambrillic Natural Stone and Unique Minerals, Inc.

161 IBLA 288 
	Community pit designation

Common variety
	The Materials Act excludes deposits of common variety materials from appropriation under the Mining Law of 1872, as amended, 30 U.S.C. §§ 21-47 (2000). Section 3 of the Common Varieties Act of 1955, as amended, 30 U.S.C. § 611 (2000), expressly prohibits disposal under the Materials Act of deposits of materials which are valuable because the deposit has some property giving it distinct and special value. Those materials continue to be subject to location and patent under the 1872 Mining Law.

A community pit designation does not authorize BLM to dispose of uncommon varieties of minerals by sale. Where the mineral sale area is within the boundaries of their mining claims and the claimants come forward with evidence to show that the mineral to be sold is an uncommon variety of stone subject to the mining laws, the Board properly remands the case to BLM to adjudicate the question.
	IBLA ruled that by statute BLM had no authority to dispose of uncommon variety minerals by sale, and no regulation can be interpreted or applied to create such authority where none has been conferred by Congress.

When the holder of an after-located mining claim challenges a sale of the mineral for which he located his claim and contends that the mineral being sold pursuant to the authority of the Common Varieties Act is not a common variety mineral and comes forward with evidence in support of that contention, BLM must adjudicate the issue thus raised.  More than an unsubstantiated or superficial assertion is necessary to challenge the implicit conclusion that the mineral within a sale tract of a designated community pit is a common variety.

Even though IBLA expressly affirmed in Cambrillic the principle that a community pit designation does not “exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area”, the decision was not intended to establish that in all cases “BLM is required to conduct a more elaborate common variety determination before making a community pit or mineral materials sale tract designation” and make a “determination equivalent to mineral validity examinations” before doing so.

	City of Sparks

166 IBLA 21 05/31/2005
	Free Use Permit
	BLM is barred from issuing a free use permit to a government entity, pursuant to the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (2000), where the record demonstrates that the entity intends to use mineral materials obtained from public lands for commercial or industrial purposes or for resale.

BLM properly denies a request for a free use permit, pursuant to section 1 of the Materials Act of 1947, as amended, 30 U.S.C. § 601 (2000), by a municipality which demonstrates that it intends to provide the mineral materials from public lands to a private party for use in a proposed residential/commercial development project, in exchange for that party’s agreement not to remove similar materials from other property the private entity owns and proposes to dedicate to the municipality for a proposed public facility because such an exchange constitutes a use of mineral materials for commercial or industrial purposes, within the meaning of 43 CFR 3604.12(a).
BLM properly denies a request for a free use permit, pursuant to section 1 of the Materials Act of 1947, as amended, 30 U.S.C. § 601 (2000), by a municipality which demonstrates that it intends to provide the mineral materials from public lands to a private party for use in a proposed residential/commercial development project, in exchange for that party’s agreement not to remove similar materials from other property the private entity owns and proposes to dedicate to the municipality for a proposed public facility because such an exchange constitutes a sale or barter of mineral materials within the meaning of 43 CFR 3604.22(a).
	The appellant appealed from a decision of the BLM denying its request for a free use permit. The BLM denied the request based on the conclusion that a FUP was specifically prohibited by statute and regulation.  The appellant was proposing to make the material available to a private entity.  IBLA ruled that BLM, in accordance with the regulations can issue a FUP provided that the government entity shows that it will not use these materials for commercial or industrial purposes and the material cannot be bartered or sold

IBLA found that, since the mineral materials would be used as fill material for the private entity’s commercial development project, the proposed use has a commercial purpose within the explicit language of the statute and the ordinary meaning of the words and concluded that the appellant had failed to meet the requirement that the use be for “other than * * * commercial or industrial purposes.”



	John Steen 

166 IBLA 187

07/19/2005
	competitive

mineral material sale
	Salable minerals subject to disposal under the Materials Act of 1947 are properly distinguished from locatable minerals subject to location under the Mining Law of 1872. Mining claims located subsequent to enactment of section 3 of the Surface Resources Act of July 23, 1955, vests no rights in deposits of common varieties of sand on the claim which are subject to disposal under the Materials Act.

Salable minerals, including common varieties of sand, subject to disposition under the Materials Act of 1947, may be sold at a noncompetitive sale only when BLM determines it is in the public interest and finds it is impracticable to obtain competition. A BLM decision rejecting an application for a noncompetitive material sale for a common variety sand deposit will be upheld when BLM finds that there is competitive interest in sale of the sand.
	Appeal from a decision of the BLM, denying an application for a noncompetitive sale of a mineral material. The application was denied on the ground that public participation in a competitive mineral material sale of a sand deposit in the vicinity caused BLM to believe that a competitive interest exists for the sand deposit appellant was applying to purchase noncompetitively.  In denying appellant’s noncompetitive application, BLM explained that the regulations at 43 CFR Part 3600 require a competitive sale of mineral materials when BLM believes there is an interest. The BLM decision noted that the sale tract requested was located on a placer mining claim located by appellant and others and that appellant expressly refused to consent to a competitive sale of the sand on the claim. BLM found that the public interest would best be served by a competitive sale and since appellant refused to provide a waiver for a competitive sale, BLM denied the sale application.

IBLA ruled that BLM did not find that it was impracticable to obtain competition. Rather, it found that there was a competitive interest for local deposits of sand. Accordingly, BLM properly rejected appellant’s noncompetitive material sale application.

	Pass Minerals, Inc. Kiminco, Inc. Pilot Plant, Inc. K. Ian Matheson 

168 IBLA 183 03/16/2006 
	trespass
	An appellant carries the burden of showing error in the decision being appealed, failing in which, the decision will be affirmed. Further, an appellant must show adequate reason for appeal with some particularity, and support the allegations with arguments or appropriate evidence showing error.

No error is demonstrated by a decision to go forward with a mineral trespass action following a mining contest in which the underlying mining claim was declared invalid.

Nothing legally, factually, or procedurally compels BLM to postpone action on the trespass charge until all pending or potential appellate review is concluded. The trespass charge does not depend on the validity of the underlying mining claim, because the essence of the charge is disposal of common variety mineral material without BLM’s authorization to do so.

Under the Surface Resources Act of July 23, 1955, 30 U.S.C. § 612(a) (2000), mining and mill site claims located under the mining laws of the United States shall not be used, prior to issuance of patent therefore, for any purposes other than prospecting, mining, or processing operations and uses reasonably incident thereto. Where appellants had no viable mining operation on their claim and it contained no valuable mineral deposit, the disposition of common sand and gravel from the claim for use as Type II road base and as aggregate in other commodities was properly held a mineral trespass.
	This case is one of several cases related to the appellant’s misuse of public lands.  BLM initiated willful trespass against appellant and innocent trespass against appellant’s contractors.  Appeals were consolidated.  The trespass charged appellants with removing sand and gravel from placer mining claim pursuant to a plan of operations, submitted for mining gold. According to the trespass notice, the mineral material was being removed from an alluvial deposit. The mining operation consisted of screening, crushing and magnetic separation purportedly to extract precious metals from the mineralized material. The waste rock was then sold for use as sand and gravel without authorization, in violation of the Materials Act of July 31, 1947. Since they are not locatable minerals, BLM advised that sand and gravel could not be sold from the mining claim.  BLM specifically found that appellant, on behalf of himself and the corporate parties had no authority to remove mineral materials from subject claim; that appellant knew or should have known that the subject claim did not contain a valuable mineral deposit, and they were not entitled to remove mineral materials from the claim.  Under a separate action BLM initiated contest on the subject claim finding the claim invalid.  Appellants argued that the sand and gravel was tailings and thus personal property under state law.  Appellants repeatedly asserted that, upon severance, ore generally ceases to be realty and becomes personalty.  Appellants characterize the sand and gravel sold to their contractors as mine “tailings” to support the suggestion that, as holders of the unpatented mining claim, they acquired title to the severed mineral material as personalty and could therefore dispose of such personalty as they chose. IBLA ruled that, the mere act of severing mineral material on or in a mining claim can create no title or right to the material not authorized by law.  In an earlier decision IBLA upheld the finding that the subject claim was invalid and therefore no mining claim and no mining activity that could properly support the assertion that the sand and gravel appellants disposed of constitute mine tailings. IBLA ruled that there was thus no circumstance in the facts of the appeal, under which the disposition of common sand and gravel for purposes not reasonably incident to mining activity ever was authorized and found that BLM correctly held appellants in willful trespass.

	Alfred Jay Schritter 

171 IBLA 123 02/21/2007
	
	An appellant bears the burden of showing error in a BLM decision requiring cessation of operations that would remove mineral materials owned by the United States from the public lands.

A railroad patent passes fee simple title to public land from the United States to the grantee. After a patent has issued, questions of property rights are governed by State law. Where public land in Arizona was patented to the Santa Fe and Pacific Railroad Company and later conveyed subject to both a general mineral reservation and a reservation of “gravel and ballast” for “railroad purposes,” under State law, sand, gravel, and ballast are excluded from the general mineral reservation in the deed.

Where the record fails to support a finding that BLM erred in determining (1) that the owner of a mineral estate on lands acquired by the United States was removing sand, gravel, and common earthen material, and (2) that such material was not reserved under the general mineral clause of the relevant deed, Arizona law dictates a finding that the material removed was not included in appellant’s mineral estate, but rather was included in the surface estate held by the United States.
	BLM notifying appellant that his removal of sand, gravel, rock, crushed stone, soil, clay and “other earthen materials commonly used as construction fill,” from land owned by the United States constituted an unauthorized use of the public lands pursuant to 43 CFR 2920.1-2.  The subject lands were federal surface and private mineral.  The appellant owned the mineral estate.  The appellant conceded that the sand and gravel was not part of the mineral estate, but claimed that he could appropriate material from the surface in order to remove “decorative rock,” which, he argued was part of his mineral estate under controlling State law.

BLM did not dispute appellant’s “potential right” to remove decorative rock, but argues that the record establishes that appellant had removed sand, gravel, and like materials reserved in the applicable “railroad reservation,” deed and under applicable state law, the United

States, as the surface estate owner, owns the sand, gravel, and ballast.

In 1923, the subject land was patented by the United States to the Santa Fe Pacific Railroad Company (Santa Fe) pursuant to the Act of July 27, 1866, 14 Stat. 292. Santa Fe conveyed the land in section 35 to a private party in 1950, reserving a general mineral interest, as well as the right to take sand, gravel and ballast from the surface “for railroad purposes” (the “railroad reservation”). The United States acquired the surface rights to the subject lands 1988, as part of a land exchange. The appellant acquired “all Santa Fe’s right, title and interest, if any” in the subject lands from Santa Fe by quitclaim deed. 

IBLA ruled that a railroad patent passes fee simple title to public land from the United States to the grantee. Accordingly, Santa Fe received fee simple title to the subject land, and that title included subsequently discovered minerals. The patent to Santa Fe contained no reservations. Santa Fe retained two interests when it conveyed title to the private party. As successor to the private party, the United States could acquire no more than that which the private acquired; likewise, the appellant could acquire no more than what Santa Fe retained.  To determine what Santa Fe retained, IBLA looked at the language in the deed from Santa Fe to the private party. That deed contained a general mineral reservation of “all oil, gas, coal, and minerals whatsoever,” and a second reservation of “gravel and ballast” to be appropriated “for railroad purposes.”  IBLA found that under applicable state law interpreting deed language the right to remove sand, gravel, and ballast was retained in the railroad clause and that the retention of that right was only for railroad purposes and that Santa Fe had subsequently abandoned the right.  Thus, because the general mineral reservation did not include the right to remove sand, gravel, and ballast, and that latter right had been abandoned by Santa Fe, it remained with the surface estate.

BLM concluded and IBLA agreed that the record indicated that the materials the appellant removed were “within the scope of ‘gravel and ballast’ addressed in the deed under the ‘railroad reservation,’” and therefore did not fall within the general mineral reservation. 

Appellant argued that “landscape material,” in all cases, constitutes decorative stone, and that any material that could be used for landscape purposes cannot, by definition, be sand, gravel and ballast, as categorized by BLM. IBLA rejected those propositions as well as the suggestion that material could be used for a given purpose, gives permission to appellant to mine or sell sand, gravel, and ballast under the general mineral reservation of the deed.  IBLA ruled that it was incumbent upon the appellant to show that the material he removed and sold was not sand, gravel and ballast.

	Tim K. Smith

171 IBLA 135 02/27/2007 
	Community pit
	Section 1 of the Materials Act of 1947, as amended, 30 U.S.C. §§ 601 through 615 (2000), and 43 CFR 3603.10 authorize BLM to make “mineral material sales * * * under permit * * * from” mineral deposits it designates for that purpose as “community pit sites.” The regulations expressly state that “BLM’s designation of a community pit site, when noted on the appropriate BLM records or posted on the ground, establishes a right to remove the material superior to any subsequent claim or entry of the lands.” 43 CFR 3603.11. Where BLM has designated a deposit of building stone as a community pit and noted that designation on its records, a mining claim located after the designation creates no right to remove the material, and BLM properly rejects a mining plan of operations proposing to do so.
	BLM had established a community pit in order to sell flagstone.  Appellant submitted a notice pursuant to 3809 to conduct operations on his mining claims situated within the community pit boundaries.  Appellant was of the opinion that the flagstone was an uncommon-variety stone.  Apparently BLM rejected the notice noting that appellant’s claims post dated the community pit designation and arguing that the designation established a superior right.  BLM was of the opinion that the flagstone was a common variety, which was why they were selling the stone.  BLM informed the appellant that they would process a plan of operation on claims outside the community pit if appellant was willing to establish an escrow account and BLM would initiate a common variety determination.  Appellant appealed.

IBLA ruled that BLM is authorized to establish community pits on common variety mineral deposits and sell the material to the general public and that the community pit “designation constituted a ‘superior right’ to remove the material over that [right] afforded the claimants under their mineral location”.  IBLA ruled that BLM properly may preclude a mining claimant from conducting mining operations within the area of the pit until the pit designation is terminated and an after-located mining claim is subordinate to a pit designation, and it is for BLM to decide whether to approve mining operations prior to the termination of the pit designation.  IBLA differentiated this case Cambrillic Natural Stone stating that Cambrillic was a rare case, where the dispute regarding whether the mineral could be disposed of by sale or was instead locatable long pre-dated the pit designation, the record contained no reliable basis for deciding that dispute, and the mining claimant had submitted independent evidence for BLM’s consideration that the material was an uncommon variety and therefore locatable.  IBLA found no such indication of longstanding uncertainty about the nature of the stone at in this case.

	Ronald W. Byrd

171 IBLA 202 

04/11/2007 
	tailings
	Extraction and removal of common varieties of rock from mining claims located after passage of section 3 of the Multiple Use Mining Act of 1955, 30 U.S.C. § 611 (2000), must be authorized by BLM under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (2000), and its implementing regulations in 43 CFR Part 3600.

The question whether tailings are personalty or realty depends on the intent of the owner of the claim at the time of creation of the tailings. Absent evidence from a claimant supporting the assertion that tailings on a placer mining claim, which were created by historic hydraulic placer gold mining, are personalty, those tailings will be determined to be realty.

The owner of a mining claim located prior to passage of section 3 of the Multiple Use Mining Act of 1955, 30 U.S.C. § 611 (2000), is not required to seek authorization from BLM under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (2000), and its implementing regulations in 43 CFR Part 3600, prior to extraction and removal of rock from the claim, if the rock in question was, at the time of passage of the Multiple Use Mining Act of 1955, a valuable mining law mineral.

Operations to extract and remove rock that constitutes a valuable mining law mineral from a mining claim located prior to passage of section 3 of the Multiple Use Mining Act of 1955, 30 U.S.C. § 611 (2000), must comply with the requirements of 43 CFR Subpart 3809.
	Areas of the surface of appellant’s claims are covered by substantial amounts of tailings from historic placer gold mining activities.

BLM discovered that “mineral material in the form of boulders and cobbles” had been removed from appellant’s mining claims.  BLM considered that material to be non-locatable under the mining law and its removal a trespass. BLM notified appellant to cease removal and initiated a mineral material trespass action. BLM and appellant resolved that matter through an agreement to enter into a mineral material sale contract to cover the past removal and additional sales. BLM delayed additional sales in order to comply with regulatory requirements.  In the interim appellant continued to extract and process materials.  BLM trespassed and appellant appealed.

Appellant argued that that any mineral material excavated and removed is mine tailings; that mine tailings are personalty; and that, as personalty, they belong to him, not to the United States.

IBLA ruled that even to the extent that mining tailings from historic gold mining on the lands covered by those claims may have become the personalty of the persons conducting the mining under prior mining claims, the ownership of that personalty reverted to the United States when abandoned by the previous owners (Some of Appellant’s claims were located post 1955 and some were located pre-55.  IBLA was of the opinion that for claims located after 1955, the claimants had no right under the mining law to appropriate and sell sand and gravel from their claims. Disposition could only be authorized in accordance with the Materials Act).  In addition, IBLA ruled that the tailings on those post-55 claims were not valuable mineral deposits within the meaning of the mining laws at the time of location of the claims in the 1980’s because common varieties of stone were removed from location under the mining law in 1955 by the Multiple Use Mining Act.  Thus, extraction and removal of stone from those claims could take place, if at all, only pursuant to authorization from BLM under the mineral material disposal regulations.

Again, appellant argued that the material in question is mine tailings, which were severed from the ground by his predecessors and, as personalty, he has the legal right to sell those materials. Appellant asserted that, according to Federal and State case law, mine tailings become personal property once they are removed from the ground. Appellant’s argument was that the tailings became the claim owner’s personal property upon removal from the ground and that he was now the owner of the claim and that personal property.  BLM argued that such a possessory interest in the tailings did not pass to appellant. BLM admitted that tailings become personalty when severed from the ground.  However, BLM argued in this case that possession of the tailings reverted back to the Federal government “when abandoned by the previous claimants”.  IBLA agreed that to the extent the rock removed from the pre-55 claims can be considered mine tailings, it is not personalty, and it is not subject to disposal as such by appellant.  IBLA looked at intent noting that the mere fact that appellant’s predecessors-in-interest moved considerable amounts of rock and gravel during their hydraulic placer gold mining activities does not impart to that material the status of personalty. In fact, the opposite conclusion, that the tailings are realty, was justified given the very nature of hydraulic placer gold mining, which involves the random distribution of waste material into the natural water course. Absent evidence from appellant to support his assertion that the tailings on the post-55 claims were personalty, BILA found that the tailings created on that claims by historic hydraulic placer gold mining were realty.

IBLA noted that the fact that the rock was realty, however, did not foreclose its disposition by the appellant. IBLA supported the determination that the appellant by virtue of the pre-1955 location of his claim is entitled to mine and remove all valuable mining law minerals from his claim, as those minerals were defined prior to passage of the Multiple Use Mining Act of 1955. The rock in question, which was sold to purchasers supplying stone for landscaping and building needs, could be such a mineral. IBLA concluded that the appellant might have had the right to excavate, remove, and sell that rock without authorization under 43 CFR Part 3600.  IBLA found that in order to establish that he had such a right, appellant needed to show, however, that the rock in question was, at the time of passage of the Multiple Use Mining Act of 1955, a valuable mining law mineral..

	Natural Minerals Processing Co. 173 IBLA 304
01/28/2008 
	Cost recovery
	Under 43 C.F.R. § 3800.5(b), an applicant for any action for which a mineral validity examination is performed must pay a processing fee for such examination on a case-by-case basis. The case-by-case determination requires BLM to consider what costs will be incurred in performing the examination and to present a cost recovery estimate to the party responsible for payment.

Where a claimant or operator possesses sampling data and analysis pertinent to whether mining claims involve common variety materials and suggests that such data and analysis may reduce the costs of conducting a validity examination, BLM may consider such data and analysis, where appropriate, when estimating the costs of conducting the mineral examination, as outlined in 43 C.F.R. § 3000.11. BLM is not required, prior to commencing the mineral examination, to estimate the cost reduction that may occur during the examination as a result of additional data and analysis not yet supplied by the claimant.
	Appeal from a decision establishing the estimated cost recovery fee for a mineral examination to resolve whether the mineral material may constitute a common variety material.  Appellant filed a plan of operations pursuant to 43CFR3809 to mine material for use in a commercial fertilizer product.  BLM was of the opinion that the material in question might constitute a common variety material and informed appellant that operations could not precede until BLM had completed a common variety determination.  Basically, IBLA confirmed BLM’s ability and responsibility to collect cost recovery fees in accordance with regulation and policy.  IBLA concurred with BLM’s process and procedure for estimating the fees but found several mathematical errors.
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	Since FLPMA requires that resource management decisions conform to an approved land use plan, a BLM decision approving a proposed action that does not conform to the visual resource management standards set out in the applicable land use plan will be set aside and remanded if the nonconformance does not fall within an allowed exception to conformance to those standards.
	BLM was attempting to amend a highway easement for a mineral material right-of-way.  The alternative chosen in the ROD was appealed. BLM made a valiant effort to allow the proposal to proceed, attempting to address the public concerns and attempting to mitigate VRM restrictions to the overall public benefit.  BLM ran afoul of the VRM limitations as n the RMP.   IBLA set aside the decision because it did not conform to the RMP.
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