UNITED STATES
.
KOSANKE SAND CORPORATION

3 IBLA 189 Decided September 3, 1971

Mining Claims: Discovery: Generally—Mining Claims: Hearings
A decision holding that certain placer mining claims located for silica sands are
null and void for lack of a discovery of valuable deposit of mineral will be
reversed where a preponderance of the evidence adduced at the contest
hearing shows tthat the sands are of glass quality, that a market for such
sands exists in close proximity and that it is reasonable to anticipate that
such sands can be beneficiated at a cost which will make them competitive

with present suppliers of the existing market. '

INTERIOR BOARD OF LAND APPEALS

Kosahke Sand Corporation has appealed from the September 16,
1970, decision of the hearing examiner rejecting the patent applica-
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tion for the following mining claims and holchng them to be null and
void :

Harache L, 2, IT1, 4, Barach 5, Jeff, Pete, and Ray placer mining claims; and
K0-K01,2,3,4,5,6,17,8,9,10, 11,12, 18, 14, 15, 16, 17, 18, 19 and 20 lode mining
claims, located in sec. 8 T. 1 N, R. 1 &, MDM Contra Costa County,

California.

It Wo‘uldﬁappear that the contestee is not appealing that portion of
the hearing examiner’s decision which limited the number of claims
which remain to be considered in the contest after certain stipulations
were entered 1nt0, eliminating some claims contained in the compla,lnt
The hearing examiner found at page 2 of his declsmn that :

The KO-KO 1 .thru 20 are lode claims and the Earache 1 thru 5, Pete, Jeff
and Ray are placer claims. At the opening of the hearing the parties stipulated
that there were no lode minerals on any of the lode claims ’and Farache 1, the
S14 of Earache 2, the Earache 4, and the Ray placer claims were void by reason
of abandonment. Ixater in the proceeding (T, 371). the parties stiputated that
the S% of the Jeff placer claim was nonmineral in character. Because of the
stipulations these claims are declared null and void. -

It therefore appears that the appeal is taken from that portion of
the hearing examiner’s decision which relates to the placer claims
located in sec. 8, T. 1 N., R. 1 B., M.D.M., which are:

N4 of Barache No. 2 N%LNWILNBELY
Earache No. IIT NEYNWI,
REarach No. 5 NWINWYL
Pete SWLLNWIL
N, of Jeff . NILSELLNWIL

The hearing examiner found that with reference to this group, lo-
cated in 1968 for silica sand used in glass making and for other special .
purposes, the contestee failed to meet its obligation to a,fﬁrma,tlvely
establish that the sand ‘at issue can be processed. to meet the require-
ments of the glass industry at a price competitive with existing sources
of supply, and that, therefore, the contestee failed to rebut the Govern-
ment’s prima facie case that there has been no discovery of a valuable
mineral deposit on the claims. We do not agree.

As noted by the hearing examiner, the parties were in agreement
that silica sand used in the manufacture of glass is not a common
variety, that there is a market for glass sand in the San Francisco Bay
area where the claims are situated, and that the claims are accessible.
He further noted that if the sand could be beneficiated to g]ass grade
material at a price competitive with other sources, “there is every
reason to believe that the contestee could capture a portion of the
market.” He correctly observed that if the sand could not compete
economically, it would not be prudent to extract, remove, process and
sell it. Therefore, he stated, the issue of whether there has been s dis-
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covery of a valuable mineral deposit is dependent on the question of
whether the contestee’s process can improve the quality of the sand
on an economical and competitive basis with the existing sources of
supply.

The essential facts are these. The claims are situated 40 miles east
of San Francisco on a massive sandstone deposit known as the
Domengine Formation. They are accessible by road. The mantle of
overburden is thin and the configuration of the deposit is such as to
readily afford surface development. The claims have not been devel-
oped and there have been no sales of the sands by the contestee. Other
areas on the Domengine Formation near and adjacent to the subject
claims have produced silica sand which was used for glass manufac-
ture as well as for foundry sand. However, in recent years there has
been no production from this area, except for use for the same pur-
poses for which a common variety of sand could be eniployed.

Foundry sand was mined by the Silver Sands Company on the
Earache 1 claim as recently as 1962 or 1963. That company discon-
tinued operations when its right to do so was successfully contested
by the appellant. The Roberts Sand Company produced from “Pit
No. 4” on Barache 3 and Earache 4. Other silica sand operations on
the Domengine Formation were apparently discontinued by various
producers at intervals between 1946 and 1962, as the deposits being
mined were exhausted or of because the competition from producers
from the Tone deposits in Amador County, who began their produc-
tion in the early 1950’s. Claims along the east boundary of the subject
claims were worked underground for silica sand from the same forma-
tion, and drifts were driven to the boundary of the contested claims.
This operation apparently was discontinued because the claims were
worked out. Sand from this mine was used for 20 to 25 years for the
manufacture of glass by Glass Containers Corporation, which has one
plant only five or six miles away and another within the market area.

The Government’s expert witness estimated the available glass sand
market in the Bay area to be around 600,000 tons annually, although
this figure may not be sufficently encompassing, as the witness indi-
cated that he had no knowledge of the amocunts used locally by several
large corporate consumers. Virtually the entire market for glass sand
in the Bay area is being supplied by two plants in Amador County
which are producing from the Tone Formation—the Owens-Illinois
Company, which produces 1800 to 2000 tons per day, and the Inter-
national Pipe and Ceramic Company, producing 700 tons per day.
- However, one of the Government’s witnesses testified that foundry -
sand is being shipped from Overton, Nevada, to the Bay area and to
Los Angeles, and that some foundry sand is being shipped in from
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Illinois. The contested claims are 42 miles from San Francisco,
whereas the Tone deposits are approximately 126 miles from the city.

Glass manufacturers in the Bay area are combining the silica sand
from Tone with feldspathic sands from Monterey County and with
sodium carbonate and limestone. Because of the higher alumina con-
tent of the silica sand from the Domengine Formation, the contestant
contends that it could not be blended with feldspathic sand, which also
contains alumina in large amounts. It was said that users of Domen-
gine sand would have to purchase additional sodium earbonate, which
would increase the cost of the mix, or batch. However, no evidence
was given as to the amount of such increase per ton, 1f thls was to
be attempted.

In addition to the alumina, the iron (ferric oxide) content of the
sands on the contested claims is alleged by the contestant to be so high
as to preclude these sands from economic competition in the market.
Contestant’s witness testified that manufacturers of glass demand a
very low ferric oxide content in the silica sand because they can then
utilize a cheaper limestone, which also contains iron. An excess of iron
produces discoloraton in the glass.

Teéstimony varied as.to the acceptable maxima of iron and alumina
for ghss making, as did the reports and bulletins entered as exhibits.
On. review, we conclude that ferric oxide can run as high as .10%,
and the alumina can .reach 8.0% to 8.5% in inferior grades of con-
tainer glass.® After beneficiation, sands marketed by the Tone plants
run from .02% to .025% ferric oxide and to .5% alumina. The sands
on the Kosanke claims were extensively sampled by the contestant
and by the contestee. One Government sample consisted of individual
samples taken at 10 foot intervals over 300 feet and analyzed for ferric
oxide. The 80 individual samples thus obtained ranged from .15 percent
to 2.30 percent ferric oxide. The mathematical average of all 30 of these
‘samples was 1.023 percent Fe,O, After a wash by an independent
metallurgical laboratory, which employed agitation, but not attrition,
the iron content dropped to .88% ferric oxide, indicating that a sub-
stantial portion of the iron associated with the sand could be removed
by washing. The average aluminum oxide content of this consolidated
sample was 7.12%. Sample splits from six other Government channel
samples were combined for a composite sample and sent to the metal-
lurgical laboratory where analysis showed that the composite con-
tained 1.31% ferric oxide and 5.93% aluminum oxide.

1 However, Exhiblt G, a report prepared by a BLM mining engineer, stated that for
sixth quality green container glass and window glass and for seventh quality green glass
the Bay area glass manufacturers specified .3 percent Fe:Os..
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pany is ?ﬁtefésted in expandlng mt6 the non-meta,lhés ﬁeld and that :
sﬂlca sands were included. in its scope of mterest For this reason he
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» Sharps con— s

the development of these clal.ms On cross \examm' ion

_ceded that further exploratlon a,nd develo'ment Weré' rgqmred

: ‘Where there'is'a one ton capacity pilot mill. He Statéd that: after m

ﬂotatlon’ at the Meta,llurgy Department at thé Umversmy ofTexas_zj :

S vmg his orlgmal test of the beneficiation of the Sand by attrltlon and_” .
Coim the s11100n ﬂotamon cell he dld ;n fact run ons1del able a,mounts E

T take place in'a normal produemg dycle in. the ﬂotatlo il he had

’ synthesmed A chemlcal ana1y51s based upon thls expemmentatlon e

of thekprocess ‘had-been’ proved"by:runnmg thousa,nds“of‘ tons of the - |
: matema,l through a pllot plan, Whlch has not been done in thls mstance
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Sca,lfe also test]ﬁed at length rega,rdmg the sand spemﬁcatlons Te- "
. quired by Bay areaiglass manufacturers,” 1ndlcat1ng that-only the -

high quality silica’sands: supphed “from the Tone:deposits could megt <

_these requiremeénts. I—Iowever, in'this: connectlon, the followmg éx-
change :took place.-on: Cross- exammatlon TR

Q. BY’ MR KOSA\IKE How many compames have you asked
- Search about :their iron: requlrements MEr Scarfe‘?

A You are: talking about: eonsumers only’? i
#, o Qo Consumers only., .. H

A One :

Contestant’s exhlblt 19 ;
March 1968 entitled “The Economics of a: Small. M1111ng Operation,”

our diligent

~lists in Tableé No. 5 & summary: of the predesign operating. cost-foria -

“typical 500ton per: day flotation concentration mill: Amortized: over.an
-eight.year.period, the -estimated :cost is $3. 88:per ton. For the: same
plant amortized - over: 190 iyears, the estimated  cost is $3.25 per. ton.

. However, the author of the bulletin acknow ledges that these areimerely
rough: estlmates and that costs can: vary, widely. The mill design.
y hypothesmed in the bulletin is. substantlaﬂy d1ﬁerent flOl’[l that pro-
posed by Kosanke- Sand: Corpora‘mon : '

- The’ hearmg exaniiner failed to note tha,t the pI'O] ected Kosanke mﬂl

o LOSt is mot.n nerely a"n‘ stimate by Mr Kosanke, but, rather is based

~on firm bids. from suppli iers- whlch were put,in evid, ‘6. His pro;ected
milling cost was $1.85 per ton. He estimated his total cost for: mining,

‘ nnllmg, quahty control and sales at $3.07 per ton. But even if his cost,

: ‘were h1gher, even_ 1f‘actual cost approxnnated those prqected by the.

an uncommon vane f hlgh gilica; ‘saAnd that 15 siutable £or the manufactute ‘of _ .
: glass and for 1se in vbhe foundry mdustry The sand is smted to thls market S

Colorado School of:‘Mmes bulletm dated‘ e
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; beeause of its physical and chenﬁcéﬂ" propert:ies:, and production from adjétcent '
lands ‘has: estabhshed this fact."The subJeet lands -are access1ble, and there is-a
Jarge, market for the matel ial w1thm a radius.of 40.miles, ;.. 2 . ,
One of-the’ contestant’s Wlfcnesses tebtified: thafo he Is famlhar Wlth
--Where ‘the samples listed in the Féport were taken and that.none were
‘taken on the claims in issue. In fact;he said that several samples were
taken. from the, Domengine Formation twenty miles. from the claims.
"The de(:1s1on notes that this witness’ testlmog suggests | that the report
was on the Domengine Formation: in: oeneral rather: than the land
- occupled by the claims in issue here. We ﬁnd this in no way persuaswe. e
" 'The conclusmn quoted above: deals prec1se1y with a specific 120 acres
*of the 160 ‘acres hete at issue. The: contention that it deals with the
Domengine Formation generally: is- belied by the very title of the
* report-and, the language of the conclusion; and the suggestlon that -
the conclusion was ‘based upon ‘samples taken more than 20 miles
"distantis an: 1nsupportable tax on our credulity. Moreover, the engineer
who prepared the report makes the matter qulte clear on page 57
‘Lhereof stating: foon T ARTE DI PSORRON PN L & :

The samples Were taken” from the sandstone beds exposed in' ‘the’ old mine.
workings 'in" ‘Sec, 5 becatse ‘there Wwere. no. fresh: exposures of sandsin See.’ &,

) although this formatlon does outerop the subject lands,: and. Sample No. 6.whas " -

ytaken approximately.50 feet qorth of the seetion line between Sees 5.and, 8: The:
bed was-well.exposed in Sec 8 -and, these sand beds are fanly cons1stent in 1ts
Isw] phys1ca1 and chemical propertles over a lalg Areéa.- And 'foi- this® reason, ]
‘thé samples taken ‘Trom Sec! 5 stioutd 'be mdlcatlve 'of the quahty of the sand on
’ »the adJacenrt subject lands : : : . S R :

The WelghL to be accorded testlmony_and exhlblt evldence 1s'a mat- :

Nal)

erroneous arid thia

¥ tatements made ify'the ﬁrst letter werd
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' /'hls statcments were not sub]ect to, examlnatlon YVe therefore have no
“means of knowing on what his judgment of the claims was based, i.c.,
the nature and extent of his testing, if any, his research into the produc-
-‘tion methods-and systems, if any, the cost analysis performed by him, .
~“if any, and so forth. It is undeniable that.the second Manley letter
negates the first, but beyond this they are of" small ev1dent1ary worth. -
The Wclght which the hearmg examiner accorded: the testimony of
- Steve Kosanke:is. exprcsaed in- the followmg quotatlon from the: de-»
'c151011 atpageS G e : - s

My Kosanke prepared the ﬂotatmn plan and eXpressed the opmlon that it w111
work. He'then eliminated the possmﬂm:y that his: opinien could be accorded. ahy::
reéal ‘weight' by Itestlfymg that he was, not, an expert m the fleld. of ﬂotatmn or.
chenustry - : S :

Kosanke i r-‘testlfy that he was: not expert in. thcse ﬁelds I—Iowever,
' ‘healso testified:that he had wotked 45 a-contract miner for: :some seven
_years, that-he;:subsequently obtained: a Bachelor of: ’SGI&DCG ‘dégree in
geology, fram-the University of Texasat: E1 Paso,that; he had: started:
a2 goldmineiin: Nevada; that heé had -worked. as o ‘consnltant in: silica -

flotation for Arrowhead: Silica, that he:had worked as:a. censultant in -

the field of: géologyiand metallurgy; prmclpally intthe: hire-of B W.
Millard and Son,that he had:performed flotation on: silicates for one
“of ithe heads of the Department. of: Metallurgy at’the- Umvcrsﬂ:y of -
Texas at Bl Pago, and that he hadvisited:-the: Ottawa- Silica Coérporas
tion in Ilineis and made: suggestions regardingtheir, ﬂotatlon processes
" ‘which were subsequently adopted by the company. . He testified that'he
had designed: plants sinfilar to'the:one which he:proposes,: and several
of them havebeeh in :partlal pr odiiction. He Has-also been employed as
. 4 field "engineer: servtlcmg miining equipment; and: as:an:exploration
g oreologlst in'uraninm. We-cannet know whéther Kosankc s-denial that

he:is an ‘expert' was attributdble to undue modesty of:to 1g:norance of . .-

the'legal requlrements foriexpert qualifications However, in view:of:his
- stated ‘experience:and- background weare:.ofithe c opmlon i;hat hls testi-
'mony shotildmot have been solightly regarded. : T g
“THe ¢xaminer’s decision also notes that Thomas Sharps, Wltness for
the contestee, stated that he has had no previous experience in mining
silica sands; thati he is.-not. a ‘metallurgist and not qualified:to make a., -
- determination‘of whether the-Kosanke process: will-worle satlsfactorﬂy '
M. Sharps isa graduate. geologist who'has completed some graduaté

E Work at-the’ Colorado School-of; Mmcs He has done advanced studies - B

in oceanogmphy and: sed;mcntatmn, he s a.vegistered: professmnal
- engineer by written examination in the State of Colorado, ¢ and acerti--
. ﬁed professional geologist. He has worked in the Colorado School of
" "Mines Research Foundation for four years and is the author of several = .

- ,'mlneral 1ndustr1a1 pubhcatmns I—Ie also conducted an unsuccessful": E
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3 sﬂlca sand search for C001s Blewery, durlno Wlllch he sampled and. -
1egecncd several deposms in Colorado. =17 i R Rl AR
- George Omio, 4’ witness for the contestee, isa gracluate mmmg engi-
neer with ‘a number of years ‘of mining' consulting ‘and respons1ble
. eor porate employment in the minersl ﬁelcl “Tlth reference to: his testi- -
mony that'a prudent man would be justified in’ ‘developing’the claims
- for silica. sand ‘the' hearing exammer observed that he has had no
~ experience ih mining silica sands, " - : L :
“The deficiencies in the backgroun nd: rLnd experlence of the contestee’s. ~,
’ Wltnesses upon which the hearing examiner remarked, are equally

© attributable to George Scarfe, the, prmmpal witness for the contestant, = -

E who'also: acknowledged that he ismot a flotation expert or-a. metallur—_
 gist; that he never performed any beneficiation of glass sand, and that
he has never been employed in the manufacture or fabrication of glass -

. \Teveltheless, the -examiner relied heavily on: Scarfe’s testimony. -

It is apparent that. the sands of the. Domengme Formation are sult—‘ ‘
able for both glass manufacture and foundry work, because they have
been successfully: extracted marketed and used for these purposes in
the past. It is equally: apparent that the sands from: the Tone deposits
" are of betterquality than are those on the Kosanke claims: The evidence
estabhshes that. the Kosanke sand -can be beneficiated - to-achieve a
quality that: equals the product marketed from Tone, but at somewhat,
greater expense. The major markets are 40.to 80 miles closer to the-

Kosanke claims, but.thé. hearing. failed. to develop the: extent of the' g
~. economic a,dvantage that appellant would derive from this. fact.

The evidence is clear that if the appellant can. offer an acceptable
- grade of’ sand at a price competltlve with the Ione sand, it can capture
‘a portion-of the market: The price of Tone sand 1s $4.75 f.0.b. the plant. -
- Current shipping costs from Tone toi the: Bay area buyers is not_found -
- in-the record, but. celtamly someeconomic advantage must lie with.
- the Kosanke claims by virtue-of their béing closer to the market. This
aspect was.not: considered in the decision below. Contestee also: elicited

testimony. ‘that barge haulage, which affords’ extremely cheap freight - _

“to consumers with waterfront facilities, is only three or four miles’
from: the property, and that m1lroa,d fa01l1t1es are: also avalla,ble
“nearby. - : e : L
. As noted by ‘the. heammg exammer, there is. no d1sagreement thatg
e substantlal market for glass sand exists locally. In-fact the claims:
lie virtually in the heart of a: large market area with a number of glass
" ‘manufacturers in close proximity. Contestee’s Exhibit C, a letter from -
Glass Conta,lners Corporatlon, Wluch is self- explanetory, 1s set, forth
;’below Ll ST ,
- el 4] Jammry 26, 19’70
P ['Deal Mr, Kosanke A S

o " Subject: Sand Consumptwn

In answel to your 1nqu1ry of J anuary 22 1970 we have hsted our approxmate B



2851 UNITEDl STATES, v KOSANKE SAND CORPORATION 295
YL i Septcmbm 3 1971 ;

~“plants are presently bemw supphed by Tone and Del’ Monte sands Due to the

) “shipping’ d1f_ferent1a1 your‘ ¢ompany could probably expect t0 capture this market )

provided: you can mamtam the quality required aund be ‘price : competltlve Qur ;
: 'present pmce s, in the $4. :)O—‘Ip'd 00/ton .range. Otheér ‘markets,do exist in the
1mmed1ate area and a ‘prudent 1nd1v1dua1 could: expect to capture an add1t10nal

i : tonnage equal to that used by Glass Contamers You mentmned stakmg your- .,

“claims in 1963 and L. can’ assure you that the market for s1hca sand of hxgh pumty )
existed prior to that time,” )
L We' appreciate your: interest-in our company and do expect to -discuss th1s
’.matter in-detail sometlme prior to construetion of your plant. : ~ .
L Smcerely yours, SR C, ) qo
. S o /s/ ¢ H MEYERS Rt
Plant M anager, -

Glass C’ontamers Co'rporatwn

| The mlllmg and ﬂotatlon process descrlbed by Kosanke is smllar i

i many respects to that in other plants operated for the beneﬁc1at10n of o

glass sands:in:California and elsewhere, and.i is not a bizarre or novel :

-~ concept: The record discloses no basis for assuming that it will not’ per-- )
- form as. mtended The unit, cost of constiuction and operation is a criti-

' :Q_'cal aspect ‘but the figures supphed by the contestee were not disproven. ’
: Clearly, if the sand could be produced for the cost related by the con- "

- - testee, the proﬁtab1l1ty of the OpBl“'Lthll would be v1rtually assured The

weakness of; the contestant’s. case.lies in its failure to offer any proba—.f

""‘tn're evidence that these costs are not: accurately represented or to dem-.

: ‘onstrate at What pomt a: hwher cost might dissuade a prudent man -

- from- reasonably antlclpatmtr that he could successfully compete in the -

~existing. market ‘The: skeptlclsm expressed:: by Mr. Secarfe must be
_accorded someé: We1ght ‘but its value is severely limited by his: failure
o show on the basis of: speclﬁc 1tem1zed costs that h1s oplnlon is more
. nearly correct than the contestee’s. :
The prepon erance-of the evidence strongly 1ndlcates that the sand
can be. beneﬁcmted reconemmally to.meet the minimum standards for
inferior O‘rades of glass. Whether it canibe upgraded:to. compete eco-
nomlcally with Ione sands for usein first quality optical products and
the better: grades of pol1shed plate is more doubtful, but such ‘a possi-
bllrty hasnot: been precluded. The evidence. adduced by the contestant -

~in making its prima, facie case was successfully rebutted by the detailed
showmg of the contestee that he has gcod -and ‘sufficient Teason to

" believe that the sands can be produced and sold at a proﬁt in the present_ -
~ market in compet1t10n with-existing supphers .
- Appellant submiits. that the followmg la,nguage from- Solwztor 8 .
Opzmon, 69 F[ D: 145 146 (1962), is apphcable in thls 1nstance
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ing an actually ex1st1ng mzuket for the products of that part1cuiar mme,'to show‘i V
that a general market for the substance exists ofa ty‘pe Whleh a reasonably pru-
dent man Would be Justlﬁed 1n regardmg as one in wh1ch he could dlspose of those'
products : .

Appellant is not requlred to prove certamty of proﬁt or cewtamty of -
future sales or actual sales. United States v. Olear Grovel Enterprises,.
Ine., 2 TBLA 285 (197 1) 5 United States v. Harold Ladd Pzeme, 1D,
270, 283",“( 1968), ‘and cases therein’ olted , o
‘ In concludlng that.a, dlsoovery of a valuable mmera : :
' been effected on the claims in question, thereby 1em0v1n0' a ma] or

obstacle to the issuance ofa patent, we recognize that the claimant may
~_not be able to finatios! the m111 and flotation plant he has descmbed or it

sand at a p e competltlve w1th the present supphers of the ma,rket .
Butwe are persuaded-that.a prudent-man would be justified in the fur- -
: »ther expendlture of hlS labor and means 1n the reasonable antlclpa,tmn

, proﬁt prior to the'date of y $tHd)
“Szcha Oorp., A—30400 (August 24 1965),

’KO—KO Nos. 1420 lode raining clalms, the Earache 1 the 'S1/2 of Ear— :
ache 2, thé Barache: 4, the Ray and ‘the Sl/2 | off ‘placer mi
-clzums ‘the decision is reversed insofar: as'1t

. clalms and portmns of clzums, ‘and the ‘caseds




285] ‘:f-" UNITED |STATES N KOSAVKE SAND CORPORATION 297
o . : Sepmmber.? 1971 : :

Freds ] 'conénrﬁng ey ‘
B agree Wlth the reasoning and eonclusmn in. the main declslon I do
'feel however, that certain facets of the ease warra,nt further discussion.
o The overturning of the fact ﬁndmgs of the examiner accords with
the authe ty of the Board in making all indings of fact and ‘conclu-
's1ons‘of,l W base,, -upon the record necessary to decide the case justas
though the Secretary were making the decision in the first instance. Seé v
; Umted ;S’mtes v L .. Mzddleswmﬂt et al. 67.1.D..232, 284— 5 (,1960),’
Whlch quotes from a leading treatiseas follows

‘The final: dlstlllatlon from the case’ 1aw 1s that’ the primary fact ﬁnder is the
: agency, not’ the examiner; that the ag gency retains “the power of" ruling on
_facts S 111 the ﬁrst mstance” that the ageney still has “all, the powers which -
it Would have in makmg the m1t1a1 dec1smn” that the exammer isa’ subordifiate
wh()s - findings do not have the weldht of the fmdmgs of a dlStl‘lCt Judge that the-
ween examiner and agency is not the same as or even cIo;sely similar -
: :to ‘the' relatlon etween agency and rev1eW1 g ceurt that the exammer S ﬁndmgs'
o are nevertheless to be’ taken into account by the reviewing ‘court and glven specml‘ .
: Welght When they depend upon “demeanor of 'witnesge and that the ‘examiner’s
.. findinigg probably have greater weight than they dig’beforé adoptlon of the APA;
L ‘Davis; Admm1strat1ve Law Treatise (1958); sec. 10.04. - “ o

Tt is settled laW that 4, heemng exdininer’s ﬁndlngs- are not as un-
asseﬂable ds’a master’s: and’ may beteversed by the: ‘agency even when
it e elea,rly erroneous Universal C’amem 007« iV a:z‘zonal fLabM“ Rela—"'

thi Boa,rdl' O1it“concltisions,  which overrlde those of"the exa,mlner,'
.. rest upon such facts We have noft seeond—guessed t.he exammer as to

o Although at ﬁrst blush my views in thls casé may Seern 1ncon31stent:
- with Smt"*fp'j _'j Umh« E’dgm" Dwnkam, 3 IBEA 155 78 I D :

o detenminatlon oft he Veramty of the Wltnesses
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I i’ully recognlze “that the main de01510n in th1s case appeare to be
disconsonant with: the consideration glven to- mlmng cla,nn contests n
applymg ‘the “prudent man’ concept That concept enuncmted i
Castle v. Wouible, 19 L.D. 455, 457 (1894), ‘and’ *a,pproved n Ohm
man-v. leler, 197 US 3183, 322 (1905), is sbated as follows S

Where nnnerals have been found and the ev1dence ig of such a character that 8
..-a person of. ord;lmary prudence would be Justlﬁed in: the further expendlf:ure of :

:-his labor 4nd means, with ¢ reasonable prospect of success; in’ developlng a: val
able mine, the requlrements of the statute have’ ‘been met; [Itahes supphed ] .

The Depa,rftment in United States v. Theodore R. JenJins, T5 ID_’ :

312 318 (1968) y conetrued the prudent ma,n rule as follows

- Imown at; the tzme a pmﬁbable mme cmlght be expecrted to: be d"
‘ ‘expectatlon must be based.. upon present cons1derat10ns as to the’ )
dep051t as étetermmed by the extent of saleable mJneral Wltl’llll‘. y and the ma;r- RN
ket _price. for the mbmef.LaI and by . comparmO' the expected costs ofkthe mﬁmng T
: 'operatwn [Footnote omltted ] :

I United States . Estato of AZ%S’ F Demson,’ >76 LD: 233 24:0:"1’2_1'9,"
(1969); the Department construed.Jenkins as follows -« = 3

-Ag the Jenkins: ‘case; supm further mdlcates the expectatl'on of: future remu-_ ; »-‘.j;‘
neramve market pnces must. be b’esed upon. ratmnal zconmdemtuons, mclu_d:l
nonmal market ps arnd downs, and not upon con;lectures and speculatlon as
_possible sharp mcreases in i rket prices due to unpredlctable changes in’ wo S
political and economic conditions, or ‘to a Government subs1dy o1 to the unfore-"""
. seen lowermg ‘of costs because -of dramatic technological bleakthrough Thus; .
. the-expectation of future proutablhty under the prudent man:test must be based:

“oupon present econom1c clrcumstances known then and not upon mere specula-
tmn as to DOS ble subshan al changes in the "arket place ‘ i :

~In essence, a hining claament to susta:ln the: Va,hdlty of his clalm in

L a ' mining contest. (after the Government has made a. prima facie case - i‘

of - 1nva11d1ty), must show by a. preponderance of the evidence that
there is'a reasoomble prospeot that he can mine, Temove;’ and market; v
“the mineral at a profit. See United States v. Robert o Anderson, Jr.
et al T4 ID 292 (1967) United. States v. Mw]uze Batesel, Muriel =
' -Batesel et ol.; Nevada Contest Nos 062008 062009—1 an 2, and 062012/ c
(August 6 1969)

“heve been few, 1f any, Departmenta,l or: Bureau of Lend Management‘ S
decisions in recent times which have: recogmzed as valid those mining
cla.lms from which there ha,ve been no actual sales of mmerals Wh_lohf .
" are not inherently valuable, - .
. " The Department has- reoogmzed that a, reasonable prospect of suc e
© - cess “does not.mean a sure thing.” United, States . C.B. M yers e al.,, i
74 1.D. 388,390 (1967 )..Conwersev. Udall, 399 F. 2d 616 623 (ch Cir. .
j 1968), cert. demcd 393 U.S. 1095 (1969), conﬁrms: ,s conclusmn by
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approvmg the standard that “the nucleus. of value whreh snstams a
discovery | must ‘be snch that with actual mining operations under
‘proper management @ proﬁtabl@ ventw*e may 71easonablg/ bc empected
30 resule.” [ Italics supplied.] . . '
- In United States:.et al. v. C’oleman et aZ., 390 U S 599 603 (1968),
the Supreme Court, explicitly reoogmzed the marketablllty standard_'
-as simply a refinement of the prudent man rule, stating: '

‘ Fmally, we’ thlnk that the Court: of Appeals ob]ectlon to the malketabﬂltv
test on: the ground that it involves the imposition of a. different and more onerous

standard on claims.for mlnerals of Wldespread occunence than for rarer min- ..

. -erals whicl’ hav generallv been dealt with under-the prudent -man test is unwar-‘
ranted As we have pomted out above, “the: prudent man test and the market-

. abrhty testare not dlstmct standards, but are complementary in that the latter

iy 'a refidement -of .the formen ‘While it is true that the marketability test is.
usually the critical factor in cases involving nonmetallic rnmer'als' of widespread
-oteurrence,. this-is accounted for by the perfeetly natural reason that precious
‘_ metals Whlch are in small supply and Tor Wmch thereis a great demand gell at -
a prlce S0 h1gh as’ to leave httle room for doubt that they can be extlacted and .
malketed at a profit, : : : : B

Ttis noteworthy that the Government stated n the brief ﬁled by )
o the Secretary in the rehearlng held in OoZemom. et al. v. Umted Smtes
“before the Court of Appeals for the Nmth Clrcult

“. -The C’oleman oplmon states several trmes that the Department has nnposed__ _
©an “ansolntte requirement, of pmof of present marketabﬂmty ata proﬁ ? (or words

: to that effect) as.the’ standard of dlscovery for mmerals of Wldespread OCCuT-
> Teénce: 1f the court means that the’ Department. has reqmred a showmg ‘that an’ .

actual rproﬁtable malketmg operamon was {in emstenee on -the eritical date;
.the court-has misread. the Department’s decisions.. All that- the Department has

1egu1red -hag been a- showmg of facts Afrom’ Wthh the concluswn could reason- -
o ably ‘be drawn that @ proﬁtable mmmg opemtwn could have been . conducted :

o the pertment date 'not that such am, opemtmn was actually bemg conducted.
‘[Itahes supphed] R . PR )

- The appllcatlon of the marketablhty test to mlnerals tiot 1nherentlv :
e valuable isnot'a novel’ doctrine. In’ United Stotesv. C. E. Stmuss et al -
59 I D 129, 138 (1945); the’ Department stated: =~

L m o k [W]hether particilar deposits of these and other mmeral substancesﬁ
of wide occurrence are ‘valuable mineral deposits within the: contemplation of
the mining laws and whether ‘the lands contammg them are: ‘therefore subJeet; ,
to loeatlon and purchase under the m1n1ng laws are qnesttons of fact, held to
' depend upon the marketability of the dcposzt The: rnle long laid down'by both

' the eourts” and the Department requlres that to 3ust1fy hig possessmn the ‘min-

eral:locator or apphcant niust show that by 1eason of access1b1hty, ‘Dbona_fides

in development proxrmrty to, .market, emstence of present demand “and other
factors; the: depos1t is of such value that it can ‘be mined, removed, and dis- -

posed of at a proﬁt [Itahcs 1n orlgmal ] Ickes v, Underwood ot al 8 App. D. C

: 1Supp1emental and Replacement Brief and- Appendlx for the United States Appellee, .
and Brief: and Appendn for::Stewart: X “Udall, ‘Secretary- of:the. Interior, Appellee and
_Counterclann Defendant at 58, O’olema/n . United States, 363 F. 2d 190 (9th Cir, 1966)
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396, 141 F. (2d) 546 (1944) ; opmwn of Acting Sohmtm 54 1D. 294 (1933) ;
Laymcm v. Bllis, 52 L:D:. 714 (1929) -In Bzg Pine Mmmg Oorp 53 ID 410 412

. (1931), the syuabus said.:
: “Lands contammg 11mestone or other mmerals, which under the condztwns '

shown ‘in the partwular case cannot probably be. successfully mmed (md -
- keted; are not valuable because of their mineral content nor subJeet to loca-"

tion undel the nnmng law.? [Last 1tahcs supplied. ]

There is a constant thréad in these dECIS1OIlS-——the “yeasonable pros—
pect of success™of Castle v. Womble is the progenitor of the concept
that to sustain the validity of a mining claim, it must be established
~ that the mineral-can “probably be suceessfully mined and marketed,”

although in some, cases it is suggested that in the absence of. actual
sales of the mmeral a presumptlon of non—marketablhty arises. See
United: States. v. - Alfred N. Verrue, 15 1D. 300, 307 (1968), wefu’d.-
Verrue v. Secretary of the Interior, Civil No. 6898 (D Arlz ﬁled
December 29, 1970), appeal. pemlmg .
. Inthe de(nsmn below, the -eXaminer postulated the issue of d1scov— o
.ery on. “Whether ‘the, Kosanke process can. 1mprove the quahty of
sources: of supply.” The.letter of J- anuary 26,. 1970 to the contestee-
from. Glass Containers. Corpor'atlon suggests ‘the feamblhty of con-
testee’s plans by sta‘tmg, fWe feel ﬁhat this tonnaoe cou d.,be supplied-
by such an operatmn as you have proposed as thls dep051t has been
mmed before or glass sand.” " - R
o Adlnlttedly,‘the letter.is somethln(‘ 'less than a ringing endorsement s
o of the: contestee’s: plan peratlons—lt 18, how rer, somethlng more .

© than a-iere-expression:iof interest: But the ‘point-ds: that there. 1;;”_ ,
insufficient countervaﬂmg ev1dence=in‘ithe ‘Tecord.” Tt seems 46~ me .
that the contestes has’ i » e | the Tisk of 1o ) pérsuasion,
4., he. has establlshed 'by 8 prepon lerance of the ev1den_cethat there .

is a reasonable prospeet that he can mine, remove, and.:; market thev o

es not rest, upon the premlse that
&1 leposit com-

““unforeseeable. developme ts mig
mermally feasﬂole
Cir. 1959)

“mineral at a profit. His showmg do

, 271 . 2d 836, 838, (DC..



