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“ “Mmmg (}Ia1ms 'Patent

Patent toa’ ‘mining -claim- cannot be w1thheld where 1t IS shown that the claxm
" 14 Still bemg worked ‘and ‘th
remo ‘ed and dis
ture that Nery. llttle sand and; gravel stlll remam oni the clalm

- Stamas v, qumng, 185 N.E. 24 751 (Mass., 1962).

vnd ‘and’ -gravel ‘therefrom are still ‘bemg' R
sposed of &t a_pr“oﬂt in the eurrent'jmarket upon the con]ec— L
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Mmmg Cla,lms Common Varletles of Mmerals——Mmmg Clalms Dlscovery

Where there 1s no showmg that there are w1th1n the limits of a mmmg clalm :
.. deposits of sand and. gravel in suﬁiaent quantltles to mduce a prudent man
to expend his labor and’ means W1th ‘a’ reasonable prospect of developmg a
U Caluable: operation; there has been 1o d1scovery w1th1n the meamug ‘of the - :
mining: laws & : !

Surfa,ce Resources ‘At Appllcablllty

“The Surface: Resources Ac*‘ is appheable to mmmg ‘claims’ located for sand*
and gravel prior! to July 23, 1905 but not perfected by d1scovery prmr thereto:

“ Mlnmg Cla,lms Placer Clalms

‘ A 10-acre pl'acer elauu eenswtmg of a strmg of four contlgueus 21/2-acre.
. tracts straddhng three régular 10-acre subdivisions is not thereby mvahd '
as not being in confommty w1th the pubhc land surveys

Mmmg Claims: Mmeral Lands -~ e

Where a 10—acre placer clalm meludes ‘land s1tuated w1th1n three regular
10-acre subdivisions" and a’ dlscovery ‘has been ‘wade onr the land in one 10-
-acre subdivision;, it isnot: necessary ‘to: show that the’ portlons of'the claim

"-in the other two 10-acre subdivisions are. mineral; 1n charaeter in order to
sustam the vahdlty of the entire claim. -

2‘.“ NN

APPEAI. FROM THE BU’REAU’ OF LAND. MANAGEMENT

The Forest Serv1ce, Department' of Agrlculture, has appealed to,
‘the Secretary of the Interior from a decision of the Director, Bureau
of Land Ma,nacrement dated December 2, 1960, affirming a decision
by a hearmg exammer declaring two mining cla,lms in‘sec. 28, T. 16
. N,R.16E,M.D: M Cehfornla, Wlthm the Tahoe Namonal Forest o
to be valid cla;ms e L
The ﬁrst cl '_'m, the Squaw Valley Gravel placer 3 m1n1ng oleum, cov- ;-
werlng ‘ten' acres, 'Was located by Quenton L. Brewer on August 12,
1949, and sold to Charles’ H. and Oliver M. ‘Henrikson by qultelalm
deed dated October 923, 1953 ,‘" The second clzum, the Squaw Creek
placer mining claim, eovemng 20 ad]01n1ng acres, Was located by the -
Henriksons on March 6,1953. - -
: Apphcatlon for a mmeral petent covermg the two c]auns wa ‘made
.on August 29, 1957 a,nd by decision dated J uly 17, 1958, portmns\"
.of the Squaw Creek clalm were declated null and V01d because those
pottions (parts of Forest lots 46,48, 50 and. 52)-were in'private owner-
- ship.and not, sub]ect to the mining laws of the United' States (3 '
- US.C, 1958 ed, sée. 21 et seg Thereafter, the clalmants a,mended,
their a,pphcatlon for. patent to.eliminate: the la,nds covered by the
Squaw Creelclocation in private ownership. - e gl
“On J. antiary 27, 1959, the Forest’ Service recommended the 1n1t13,t10n
of & contest against bot ) 'velanns on the ground a,mong oth“rs, that
~ minerals have not been found Wlthm the limits of each clalm n suﬂi—
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cient quantlty to constltute a. Vahd d1scovery The contest was
brought and a. hearmg had on the validity 'of the claims. “The hear::
ing examiner found that & dlscovery has been" made on both claims:

The Forest Service contends that the Squaw Valley claim has been
- mined out so that any discovery which may have been made thereon
- has been lost and therefore the claimants are not entltled toa patent
- 18 made that there Was. 0o dlseovery of sand and gravel on this elalm

priorito.J uly 23, 1955, when deposits of: common varieties of sand and
' gra,vel were declared not to be valuable mineral deposfcs within the
meaning of ‘the mining laws so as to givé validity to mining claims
thereafter. located for -such* common varletles (30 US.C, 1958 ed,
sec. 611). g

“The record made at the hearmg has been carefully rev1ewed and
while the evidence presented fully supports the finding of the heerma
examiner:that a discovery was: made prior to July 28, 1955, on the
Squaw: Valley claim, the evidence does not, in our opinion, support
theé finding that 'a dlscovery was’ ma,de on the Squa,w Creek claim
prior to that date.

Before discussing the Squaw Creek ‘claim,- we sha,ll consider the
Forest Service oontentmn that the Squaw Va,lley elaun has been mined
out. -

" The- ev1dence shows that af the tlme of the hearmg, in July 1959

almost two years after the patent apphca,tlon was filed, the claim was -
still ‘being worked and while the estimates given by the witnesses for
_the contestant and for the contestees differ, widely as to the amount
of sand. and “gravel still remaining on the claim, all admit that there
is-still some sand and. gravel on the clalms The contestees testified
~ that this sand and gravel is being extracted and sold at a proﬁt in the .
present market and the Forest Service has not refuted this. .

The sﬂ:uatlon here is not the same as that dealt with in United S ttes
v. Lem A. and Elizabeth D. Ho*uston 66 L. D. 161 (1959),upon which
the Forest Serv1ce relies. ~ In the H ouston case, there was no evidence
of recent mining act1v1t1es The claims had been mined out long
before the patent apphcatlon was made. There it was concluded—
kA on the-basis of all of the .evidence produced at the hearing that only i
isolated pockets ‘of mmeral ores have been shown. to ex1st; on the-claims at the
present time; that there - is 1ack1ng conclusive or even substantial ‘evidence
that ‘valuable discoveries have béen made on each of the claims at tlmes in .

the past’; that, although valuable ores:may hive been’ mined: from 'some. of the
claims in the past, no showing ‘has ‘been made that there ‘still exists on .the .

cla1ms valuable deposits of mineral which would justify-a reasonably prudent

‘man’ in expending his time and money indn effort to develop a paymg mlne 3
and bhat therefore, the appllcatlon for patent must be demed -



ST AERRREE ; I8 v ‘CHARLES I, AND 'OLIVER" M. HENRIKSON 15

Iune 4, 1963

Here, at the tlme the patent apphcatlon was made and at the tlme,
of the hearing, a paying mine had been. developed .on the claim and
the. products of ‘the claim, were. still.being extracted, removed and_
sold at a, profit to meet the current demand for sand, and amvel ,

- Inthe clrcumstances, the conjecture that there is very little sa,nd and
_gravel 1ema1n1ng on the. clalm cannot’ defea,t the issuance of a. mmeral
patent ‘

«'.The: heanng examiner. apparently based hlS ﬁndmg of dlscovery‘
.on. the-Squaw Creek claim partly on the fact that the claims are con-
tiguous and partly on the fact that some sand. and- gravel ha,s been,
sold from the Squaw Creek claim.  Hestated: o k
ok R Smce these’ claims -are ‘contigous claims, it is: not requlred that pits:
be operated on both claims -simultaneously: or in- competition with -each; othei:
.as argued.’ Itis only necessary that it be demonstrated that the: materials from:
.each of the claims exist. and that they may be sold ata 'proﬁt Thls was dem—
. _‘onsrtrated by the testimony. of w1tnesses that they have removed and sold from:
the Squaw Creek Placer Claim at' least 20 ‘cubic’yards ‘6f- -sand- and gravel in
‘¢onjunction’ with' their operation ‘of the Squaw- Valley: Placer’ Glalm and ‘that
~an’additional .amount ‘of. top soil has been removed-and, sold: fromthe Squaw-
" Creek Placer Claim. Thus marketablhty had been estabhshed prlor to. & uly 23,
1955 . . .

However, a, dlscovery on one clalm does not mure to the beneﬁt of
:an-adjoining claim: Valuable mineral deposits must be:found within
the limits: of each claim (30 U.S.C., 1958 ed., secs. 23, 85). - Thus,, -
' ‘unless it is shown that there was & dlscovery on: the Squew Creek clalm,
prior to July 23, 1955, the claim is without validity. k :

More is requlred to vehdete a claim for sand, and grevel than.
3merely to see or: uncover; the 'sand and gravel on ‘the public' domain.

and file a claim  thereon. |, Before such a claim has any validity it
~ must be shown that the.sand and grfwel are of a quality acceptable -
for the type of work being done in the market area, that the extent
‘of the depos1t is. such that it would be, profitable to extract it, and
that there. is a present demand for the sand a,nd gravel. . Umted‘*
States v. Everett Foster et ol., 65 1.D. 1,5 (1958). . :
There i Is: nothing in the present record to suggest that before J uly
93, 1955, any attempt had been made to determlne the extent of the-
, sand a,nd gravel on the claim.
- All that the record shows is that the Henrlkeons Worked the Squa,vv-
Valley claim under Brewer for some time and then. purchased that )
~claim.. One of the clalmants testified : “And: then we took an adjacent
‘ claim there because there was- grayvel over there, too,-and -rather than:
be lnmted we figured:-we had better have another 20 acres there ® * %7
(Tr. 331 ), The clannants ‘built: & road into the Squaw Creek _cl_zum
- ‘and made a canal running from the Squaw Valley to the ‘Squaw-
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b(‘reek for the purpose of drauuncr water from the’ Washmg plant then
‘located on the Squaw- Valley claim. 'Both the road-and the -canal
-entalled the remioval of trees from the Squaw’ Creek claim’' (Tr. 335). e
Thess improvements ‘were apparently made in 1953, shortly -after

" “the claim was ‘located (Tr. ‘857, 359): " The ‘claimants themselves
~admitted that ‘most of the test holes ‘on the Squaw Creek were “dug =~

recently” (Tr. 358, 864) and. that they were dug out of curiosity
"to see what kind of gravel -was down there (Tr. 343); that some
<of these holes were dug in 1956 ‘and’ 1957 on behalf of the: Olymplc
*Committee (Tr.299) and that the material taken from these test holes -
«dg for the Counimittee was goad (Tr.'894). and that 6 550 ¢ubic: yards

-of overburden were removed from the'claim by stripping: The record

‘is ambiguous -as:te’ when'that, stripping ‘took place. -One ‘of - the

. “claimants testified"that “there are areas that we have excavated ol

‘the Squaw Creek Placér area fot the development Work that T have

not mentioned, and that has been overgrown ‘with grass, as. shown. by

the photooraphs, bushes and the like, which canmot be readily observed
at this date, but was done leng ago, 5o we have done Improvements.

- -on-both claims, fully being aware of ‘the requlrements, although they‘
-are-contignous claims * * #? (Tr,403).

' There was read into the record a part of a deposﬂ;mn made by

( 'Ohver M. Henrikson ‘in connectlon ‘with private litigation (Con-

7 testant’s ‘Exhibit N), in whlch ‘Henrikson’ testified that they “had
removed gravel from the claim in 1956 and 1957." ‘When asked whether
‘gravel was removed in 1955 Henrlkson s Teply was “I assume sotne .

gravel was removed, yes.  We had [to] mamtam——[our annual assess-

‘ment work].” | (Tr. 435, 436.)" Henrikson also testified that they
had sold gravel from ‘the claim but he had no idea of how many
cublc yards had- been sold since they ‘acquired the ‘claim (Tr. 436).

-“Charles Henrikson testified that, he ‘did not know when the- excava-
“tions on Squaw Creek were commenced ' “We had been dlggmg away
~'at that with a loader for a yea,r or’ so before to see What we have :

‘down there.” " (Tr. 358.) : : S S

- Referring to an area Wlthm the Squaw Creek claam from which -

-certain” materlal ‘had “beeni removed,’ Henrikson testified: “We take

‘off the soil; ‘you know, ‘maybe ewhteen inches of soil- there, and till,

and in order ‘to do certain 1mprovement work, you had to'take out .
“‘the materlal S0 we just-at random broughit our loaders ‘in there ‘and.

- took out severa,l 1oadis and put it through the | Screemng plant ‘snid
took it off the Squaw Creek Placer.”  (Tr: 858.) " Later, Henriksoh .
testified that gravel - {approximately 20 1oads) had been\taken from '

» the ¢laim “over:a number of years” (Tr. 361) -

- ‘Nowhere in the record is'there any 1nd10at10n that, prlor to J uly 23,
1955 ‘the cla,lmants had done a,nythmg to determlne ‘Wwhether' the sa,nd
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and gravel Whlch they found on: the cla,lm, a,pparently by casual

‘observation, -existed: in such. - quantltles that its. removal would: be:
worthwhile:. That its quality may have: besn similar to that found on: .

~ the’ ;Sqiiav‘v Valley ‘clainy is not enough if there was not shown; by

July 23, 1953, to be present on the claim a sufficient quantlty to: )

persuade an ordmarlly prudent man to expend his labor and. means;,

with a reasonable: ‘prospect of developing a valuable sand and gravel =
operation. “The' fact that an additional requirement is made with: -
-respect to claims located for sand and gravel and other minerals of’
wide-spread occurrence; i.e., , that, ‘there must be present, marketablhty‘

(Foster:v. Seaton, 271 F Qd 836 (D.C. Cir. 1959)) -does not relieve:

‘the claimants from: making such:a showing.. Marketability -alone-
will not suffice (United States v. Quenton L. Brewer ‘et al., A-27908:
(December 29, 1959 ; Soli¢itor’s opinion, M—36295 (August 1 1955) ).

3 :

The appellees argument that the act of July 28,1955, is not appli=:

cable to this claim since the, act applies. only to. clalms thereafteri »
" located is not sound.  The- Department has' recently held that the.

act is applicable to lands included in mining:. claims located prior

to that date but not; perfected by discovery: prior thereto United. -

States v. Kenmeth F. ‘and George A. Corlile, 67 1.D, 417 (1960)

. Therefore, as the. mining claimants did not shovv that. the Squavv*
Creek claim was validated by . dlseovery prior to. July 23 1955, the:
claim .must be . deela,red null and. void and the patent apphcamom

"covermg this claim must:be T€] ected U
Two remammg contentions. of: the Forest Serv1ce I‘equlre consul--

- eration. One is that the clzums as loca,ted do not conform to the—-/ :
- public land : Ssurveys in tha,t they are long and: narrow,. Wholly unre- -
- lated to.the usual: square: subdivisions.. The: second is that if a dis-

.covery is found to: exist: anywhere on either clalm the legal’ . -

‘subdivisions, outside of the subdivision en Whleh there has been dis-

covery, cannot.be included.in: the pa,tent unless they are shown to. -

vbe mineral i chameter ot

'As we have found that there has been no dlseovery on the Squaw-
Creek claim, the contentions of the Forest Service, W111 be consuieredl’

only asthey: rela,te to the, Squaw Valley. claim.

_The location notice covering the:Squaw Valley cl‘elm 1dent1ﬁes the;

ten acres included in the claim:as the NW%NW%ND%SE%, the

Nl/ZNE%NW% B4, and the NE1, NW1,NW1,SE14 of sec.'28, T..

16 N.,R. 16 E M D.B. & M Cahfornla, Thus the clalm i5 1,320 feet

- long and 330, feet in width. It covers portions of two quarter quarter
‘sections of sec.-28 and embraces portlons of three 10 ~aCre; subdlﬂsmns, '

of the SE% of the section. =
The mining laws prov1de that:

S
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Clalms usually called “placers winox shall be subject to entry and-patent,
under like c1rcumstances ‘and conditions, and:upon similar proceedmgs as are’
provided for vein or lode claimg; but -where :the lands have ‘been: previously:
.surveyed' by the United : States;. the’ entry in itg ‘exterior lumts shall ;conform
to. the legal:, subd1v1s1ons of :the pubhc lands (Rev Stats sec. 2329 30 U S C,

71958 ed., ‘sec. 35.)
L Where placer clalms ‘are upon surveyed lands and conform to legal

subd.1v1s1ons, no further survey ‘or plat shall be required; and -all placermining;
-claims located after the 10th day.of May, 1872, shall conform:as near.as practi- -
cable with the United States system of public-land surveys, and.the rectangular -
ssubdivisions. of such surveys and no such location shall include more than
-twenty acres for each 1nc11v1dua1 clalmant but where placer cla1ms cannot
be conformed to legal subd1v1s1ons survey and plat shall be made as on un-
surveyed lands ® %% o (Rev, Stats. 'see. 2331 ;.80 U.S.C,, 1958 ed.; sec.'35.)
. Legal subdivisions of ‘forty :acres may be subdivided. into ten-acre tracts ;!
- -and'two or more’ persons, or associations of pergons, having contiguous claims
-of any size, althdugh ‘such:claims may be less than ten acres each, may make
Jjoint entry the1e0f but no location of a placer claml, made after the 9th day
-of July, 1870 ‘shall’ exceed one hundred and’ sixty acres for: any. one person.
" or association of persons,. which-location -shall: conform to-the United States:
ssurveys; * * *:. (Rev. Stats. sec..2330; 30 USC 1958 ed -sec. 36. ) '

The pertinent recrulatlons prov1de that' under the authorlty of the'

- “provision last quoted the 10-acre ‘tracts subdivided out of the 40-
“acre legal subdivisions should be considered and dealt with as legal
subd1v131ons and that an applicant having a placer claim which con-
forrns to one or more ‘of such 10-acre tracts, contiguous in case of
“two ‘or more tracts; may make entry thereof, after the usual proceed-,
1ngs, without further survey orplat. 43 CFR 185.26. ' "

The regulations also requlre that placer claims

* ok shall conform as near as practlcable with the Umted States system of

e _pubhc—land surveys and the rectanigular ‘subdivisions of sueh’ surveys, Whether ‘

the locations are upon surveyed or unsurveyed lands. 43 CFR. 185. 28(a)
' : e R Vg E ‘.a'v . - x
"Where a placer locatlon by one or two persons can be entu'ely 1neluded w1thm .
:d:square 40-acre tract, by thréee or four persons within two square-40-acre tracts
“placed end to end, by five or gix persons within three square 40-acre.tracts,
and by seven or. eight persons Wlthm ‘four square 40-acre tracts such locations
will' be regarded as ‘within the reqmrements, Where str1ct confoumty 1s Aim-
~1:)ract1cable 43 CFR 185 28(c)-
T ‘Whether a placer location conforms- reasonably with the degal subdivisicns
‘of .the public surveys is a question.of fact to'be determined in’ ‘each case, and
no location: will be passed- to ‘patent without. satlsfactory evidence in.this re-:

"- :gard,” Cla1mants should- bear An mind-that it is the policy . of the Government N

to have all entmes Whether of agncultural or mineral landgs as compact and
. 1egular in form’ as reasanably practlcable ‘and’ that it willl not perm1t or
sanctlon entries . or locations which - eut the public ‘domain “ifitd long narrow
sstripsor .grossly: irregular or fantast1cally shaped:tracts; (Snow Plake Prac-
ztion Placer, 37.1.D, 250 (1908.) . 43 CFR 185. 28(d). -, SV iy
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) The Departmental deelsmn eited -in the regulatlon rendered on‘_
‘-'November '14,71908, reviewed at Some length the past -practices of

3 “the Department It found that, relying on early decisions of the

Department (W@ZZzam Rablm, 2 LD 764 (1884), and Peaf/'sa,ZZ and |
Freeman, 6 L.D; 927 (1887)), placer miners had located claims of .
every concelvable form and that placer claims of all shapes and forms .
had been presented and approved for patent; with little or no atten-
tion being’ given to the:conformity provision of the statute.  In re-
viewing the disallowance of patent in the case of Miller Placer Claim,
30 L.D. 225 (1900), wherein the claim covered two large tracts of
Iand over three:miles-apart connected by a narrow strip of land over
three miles long; appa,rently from 30 to 50 feet wide, it s*ud '

& Mha Department disallowed the claim because it not only falled to ap-
proximately conform o the United States gysteém - of public. land surveys and
the rectangular subdivisions thereof but appeared to-be-totally at variance with
Such system, -holding - that the law affords ‘no warrant for cutting :the public

- lands into lengthy strips of such narrow width and such vreat lenO‘th Whether
‘ ‘ the claim be located on surveyed or unsurveyed lands. (3 L. D. 233 )

The Department found, however, after noting other declslons on
‘the subJect that it had observed a: more rigid mterpretetlon of the
letter of the mining law than was Warrented by a ]ust regard for the
mining conditions and customs and the interests in harmony there-
Wlth which must have been within the leglslatlve contemplatlon
" After reviewing the amendment to the mmmg law made in 1872
(Rev. Stats. 2331 wpm) the'Department said: ' :

¥ ¥ Tt not- only wa1ves further survey -and plat when 1ocat1ons upo'n sur-
-yeyed.lands conform to legal subd1V1s1ons but-impliedly, contemplates cases of |
non-conformlty The act also by necessary implication recognizes: locatlons upon
unsurveyed 1ands. Then follows the broad prov1s1on that “All ‘placer mining -
claims located: after the ‘tenth day of May, eighteen-hundred- and seventy-two,
shall ‘conform ‘as near as’praeticable: w1th the: United States system: of public
land surveys. and the rectangular subdivisions: of such: survey ;" clearly meaning
that these limitations. shall apply whether -the locations be upon_surveyed or
unsurveyed land. (P 256, ) - ; '

~.'The Department concluded - .i el :

Dach case presented must ‘be considered ‘and dec1ded on. 1ts own facts Con-
formity is required.if practicable. In the interest -of Wise administration and
under the porwer which we think. Congress has vested in thlS 'Department in the:
phrase shall covnform as near as praetwable »~taketl from secmon 2831, ‘supra,
and in’ ordeér .to keep claims in ‘compact form and Tot: split the pubhc domain

into narrow, long and irregular strips, and to provide for a less harsh’rule o

than that which: has been followed recently, and to: cover cases. Where strict
conformity is: 1mpract10ab1e it is. the view. of this Department that a elalm
hereaifter located by one. o1 two persons whwh can be entlrely 1ncluded Wlthlll
a -square. forty-acre tract, and. a c1a1m located. by three ‘or, four, Dersons; whrch
‘ean: be entn'ely mcluded in. two square forty—acre tracts placed end to end; and L
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“a claim Toeated by. five or sfii per-ébﬁé which ‘can be entirely -includeql in ‘three
L sqﬂare forty-acre: tracts;: and- a:claim located by sevem:.or . .eight pefrsons: which -
- ean be entirely .included in four square forty-acre tracts, should be approved :

In stamng this rule it is necessary ‘to say that we do not ‘intend that the fortles

. ‘which are made the unit -of measure, should nec sarlly have north—and—south
s and east—and—west boundary lmes Thus, no mordmately long ‘and narrow claim

could ‘be patented, ‘and no Jocator’ ‘would be: compelled. ‘to. mclude non-placer

“ground unless he so: desired; as was: permltted inthe case of Hogan and: Idaho_ B
Placer Mining Claims, supra. (Pp. 258—59 ). :

‘While. the: claim: here. under con81derat1on does not conform to the ‘

usual 10-acre Jegal Subd1V1s1on we do net believe that. it comes within
the scope of such a claim as was considered in the Mller. case or that

" the allowance thereof would cut the public-domain’ into long, narrow,

‘or grossly irregular: or fantastic shape ‘The: claimants show that

the land .on the north of the claim is patented a,nd that the claim is-

* bounded east and ‘west by mountains. They assert that the claim was
located to cover the terminal moraine in which the sand and gravel is. ;

found. ‘And, it is'to be noted the Squaw Valley clalm can be encom-
passed Wlthln a square 40-acre tract o :

We do not agree with the other confentmn of the Forest Servme as.
At relates to SquaW Valley. This contention, as indicated earlier, is.
that since the claim straddles three regular 10-acre subdivisions

(NWl/NW%SE%C, NE%NW%_SE%, and. NWLNESEY,) ‘the

portion of the claim in each of the reégular 10-acre subdivisions must - k :
be shown_ to e minerdl i in character althou«)‘h the entlre clalm com-,‘ ""

prlsesonly 10acres.. P

We donot believe that the departmental decision clted by the I‘orest:
Service supports its position. . In that case, American Smelting ond,.
- Refining Oompcmy, 39 L. D. 299" (1910) the Department was con-
. cerned with an apphcatlon for pa,tent covering nine claims, elght of
‘which embraced 160 acres each and the other over 155 acres. Of the

total acreage applied for, 1425.194 acres; a report of a specml agent
indicated ‘that over ome-third, or 517.6 acres, consmtlng of various

of that report the Land Office directed proceedlngs agamst those

lands, specifically described by 10-acre tracts ineach of ‘the-claims, -

on the ground that those tracts were tiot mineral in character. The
company resisted the proceedmg, urging that the order directing the
hearing . was unvvarra,nted The Department quoted with approval
from an: earlier de01s1on (Ferwell et al. v. Hoy oge et al., on Teview, 29
L.D:12,15 (1899)) = : o :

Conmdermg all the" statutes relatmg\to mmmg clalms it seems’ clear that it
was not their purpose 0 perm1t t:he entire area allowed as'a placer claun to be
acquu'ed as appurtenant ‘to placer deposuts 1rrespect1ve of their- extent Under

- thie law dlscovery of ‘mineral ‘deposits is an essential act in the ‘acquisition of
.mineral land, and while 2’ smgle ‘discéovery is suﬁiment to ‘authorlze the location )

ramounts in seven of the clalms, were not mmeral lands. ‘On the basis -
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ral character df all ‘the land mcluded m *bhe claJm s07ag’ to "

preclude further 11rqu1ry in respect theretol. @6 " IR TR

It would mot ‘comport with the spirit of: the: mining laws to hold that Where a--
Pplacer mineral: deposit. is covered: in. any, forty acre subd1v151on of #the public

1ands, an; asgociation orf e1ght persons is 'authonzed to embrace m a mmmg Ioca-." -

twn founded updn such dlscovery three other contlguous forty acre subd1v1s1ons
of ‘mon-minerdl 14nd anid o Feceive a ‘patent for the ‘same as ‘a part of their
mining claim, and yet this would" lowlcally follow 1f ‘the contentmn of these
mmeral claimant§were sustamed

In‘answer to another contention by the company that 20-acre tracts ‘

"> should be the unit of 1nvest1gat10n and ehmlnatlon, the Department ‘

“saids’ e ST o
% » The statute, mining regulatwns, and- deeisions clearly COntemplate
< that a placer location may bé'made of ‘a'10-acre tract in square form . -If §ich
a tract, Whether An i locatmn by itself or included w1th ‘other such tratcts in.a B
maximum locatlon 'i§ proven to be’ nonplacer ground such tract call'not pass
rto entry and patent under the placer apphcat’lon (39 L—'- ;209,780

8 ;.

~In, accordance Wrth the fore"omg 1t h'as heen the rpracfnce O’f the land depart-‘
ment to order heari ings upon protest chargmg the non-mineral character of lands
embraced in applications :for-placer: patenis-and to: 1nvest1gate and determme
the actual character of such lands, when called in. question, and to ehmmate‘
‘the adJudged ron-miner “the placer cla_rm by Tejecting’ the 'placer
apphcatmn or cancelhng the’ ently pro tanto:; (89 L. D 299, 304:) ; -
~“Tn/the case of the: S atw Valley clain, the Forest Service ohallenged
i;he minerdl ‘charactet of the ¢laim, ‘which embraces only 10-geres:in
alliThe charge was not/ sust;a,med Avdiseovery was:shown: to ‘exist
within the’ confings of the 10-acre tract and we beliove thaf is suflicient -
t6 ‘validate. the ‘entire claim The’ situation: is tiot: at all; analogous*
to the- American Smeltmg caisey supra, which' déalt with association

wclalms 16 tlmes the s1ze of the Squa,w“ alley clalm and thh ordered

tract is nonmlneralmeharaet Fwas not]proved e

++In the! clrcumstances ‘ofthis case; we believe that : 'Violer’ieé ﬁ(’)’ .
the ‘mining laws. Would be done by permltbmg the 'Squa,W Vi ley clalm :
to: goto patentitn - :

‘The ‘Forest Service requésted B0 pport nlty to'présent oral argu—
ment in.support of its appeal covering.the two. claims.. . However; as
* the decision in this case turns:upon the evidence:adduced at the hear-
ing and upon the proper application of the mining laws to'the' facts
and as the Forest SerV1ce has fully set forth its a,nalys1s of “the, evi-

A o 1
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: dence and. the law no useful purpose would e served by hea,rmg oral
o argument Accordingly, its request is-denied. < ~ :
i Therefore, pursuant to the authority deleg‘xted to the Solicitor by’ :
_« the becretary of the. Interior (sec. 210.2.2A (4) (a),. Departmental. ’
“Manual; 24 F.R. 1348), the decision of the Dlrector, insofar as his de- -
cision” afﬁrmed the holdmg of the hearmg examiner that the Squaw

L Valley Gravel placer mining claim is a valid claim, entitled to patent

C I8 reversed

1s affitmed and his decision, insofar as it upheld the hearing examiner-

in decla,rmg the Squaw Creek placer mlnmg claim to be a valid cla,un .
: EDWARD WEINBERG,

Deputy Solwztor



