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UNITED STATES v. KENNETH MeCLARTY
A-20821 - Decided August 27, 1964

Mmmg Claims: Common Varieties of Minerals -

A depos1t of building stone fractured to a large extent into regular rectangular
shapes and sizes which are suitable for use in construction without further
cutiting or sphttmg and which exist in a greater proportion in the deposit
than in other deposits of the same stone in the vicinity is not an uncommon:
varfety -of building stone which is locatable under the mining laws because

% Dec. ,Conip. Gen. B-149016, B-149083 (July 16, 1962).
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it has a special and distinct value where it appears that the regularly
shaped stone is usually, by customer preference, mixed with irregularly
shaped stone from the claim in construction wusage and that the regularly
shaped stone is not shown to have any uses over and above those of deposits
of ordinary buildi.ng stone in the locality.

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

The Forest Service, Department of Agriculture, has appealed to the
Secretary of the Interior from a decision dated September 24, 1962,
by the Director of the Bureau of Land Management vacating a deci-
sion of a hearing examiner holding null'and void KXenneth McClarty’s
Snogueen placer mining claim within the Snoqualmie National Forest,
Washington, on the ground that the claim, located after July 23, 1955,
is for a common variety of stone which is not locatable under the min-
ing laws within the meaning of section 3 of the act of July 23 1955,
69 Stat. 368 (1955), 30 U.S.C. § 611 (Supp. IV, 1963). .
Section 3 of the aet of J uly 23, 1955, amended the nunlng law by
the provision that:
A deposit of cornmon varieties of sand, Stone, gravel, pumice, pumicite, or cinders
shall not be deemed a valuable mineral deposit within the meaning of the mining .
lawg of the Unit;ed States so as to give efféctive validity te-any mining claim
hereafter located under such mining laws. * * * “Common varieties” as used
in this' Act does not include deposits of such materials which are valuable because
the deposit has some property giving it distinct and special value * Wk
Section 1 of the Materials Act of July 31, 1947, as amended, 69 Sta,t
367 (1955), 80 U.S.C. § 601 (1958), authorlzes ‘the Secretary of Agri-
culture to-dispose of mineral materials, including. but not limited to
common varieties of sand, stone, gravel, clay, etc., on public lands
of the United States administered by him for national forest pur-
poses under such rules and regulations as he may prescribe upon pay-
ment of adequate compensation therefor. |
On June 23, 1960, a forest supervisor, acting as the delegate of the
Secretary of Agriculture, issued a special use permit to John W, Pope
entitling him to remove 50 tons of selected rock for building stone,
common variety, for 50 cents per ton from a 2-acre site to be chosen by
the permittee and the district ranger between White Pass Lake and:
Dog Lake within sec. 36, T. 14 N., R. 11 E.,or sec. 1, T. 13 N,, R, 11 E,,
Willamette Meridian, which 51te might 1nelude a portion of the plt
Site under permit to the State Department of Highways for the Te-
moval of highway surfacing materials, known as pit site E-137. On
August 1, 1960, the ranger and Pope chose a 2-acre site within sec. 36,
which was found later to be included in the placer. m1n1ng elelm
which McClarty located on the same day.
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On April 1, 1961, the Bureat of Land Management at the request
of the Forest Semce ihitiated a contest against the Imnmg C]ELHH
by the filing of a complaint charging that: ,

1. The bmldmg stone for which the claim Was located s ¢ a common
va,rlety not locatable under the mining law; v

2. The land embraced within the claim is nonmineral in cha,mcter r

8. A portion of the land embraced in the claim’ was on the’ date
of its location appropriated to other uses ‘through the issuance of a
specml use permit by the Forest Service 'so that this portlon of the
claim was not locatable at the time the claim was located rega,rdless'
of the cha,racter of the mineral dep051t therein. ’

McClarty controverted the charges, and a hearmg was subsequently
held at which the Forest Service presented evidence on behalf of the
contestant, and. McClarty submitted -his own testlmony and that of
other witnesses and: plotures and samples of the bu]ldmg stone found
on the claim.. \

" The hearing exammer found that the clalm was loeated on August 1
1960 for bulldmg stone composed of andesite country Tock common
to. muoh of the Cascade Range.. I—Ie observed that in the immediate
Vlclmty of the claim this stone extends along the highway for several
miles on both sides and, that it has been fractured both horlzontally and
vertlcally in such manner that it can be used in 1ts native state with
a ‘minimum of processmg as veneer on Walls, for chlmneys, patios, and
general rubble construction. -There was. testimony at.-the hearing
that there is an exposure extendmg four mlles along the hlghway and
two or three miles on each side of the hlghwa,y (Tr. 13). . Similar
outcrops of lava have been found i in the Mt. Hood area (Tr 34.——4:1) .
near, Mt. Baker (Tr 49), and in other parts of Oregon and Washmg—
ton (Tr. 75-7 6) The examiner noted that the contestee predicated:
the va11d1ty of his claim t upon a higher percentage of usable fra,ctured_
'stone in it than in any other known dep031t He held that assuming
a greater concentratlon of usable pleces of stone. on the clalm than
‘elsewhere; the concentration does not dlstmgulsh the material from all
other fractured andesite in the area and concluded that an economic
advantage over other depos1ts does’ not give this deposm a specml and
distinet economic. value or use over and above. the general rum. of such
materml On this basm, he deolered the cla,lm null and v01d :

On appeal the Dlrector rewewed the ewdenee and concluded thatj

;L This' charge ‘was Wlthdrawn during: the course:of: the hearmg as shown in. the transcnpt:
atpageQS(Tr 98). : R P PO B R [

T46-471—64——3
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it does not warrant a ﬁndmg that the bulldmg stone on the claim is
in the common variety category and that the charges against the claim
had not been sustained. The Director did not dlsagree with the facts
found by the examiner but seemed to base his decision on the ground
that the deposit of stone on the claim is not a common varlety because
the stone having the unique fracturing property exists on the claim
“in commercial quantities” (italicsin Dlrector s decision).

In its appeal to the Secretary, the Forest; Service contends that the
fact that commercml ‘quantities of ‘building stone of a partlcula,r type
are. found on the contestee’s claim and not in cther deposits in the
area cannot make this deposm one of uncommon stone. The contestee
reiterates his previous contentions that the unusual ]omtmg or frac-
turing in nature of the stone into shapes 1dea11y suited for masonry,
the var1ed_ coloratlon, -and- the eoncentratlon in mercha,nmble quantity
on hlS claum are the charactemstlcs or propertles Whlch glve the stone
vamety of stone within the meaning of the act of J July 23, 1955

" A'review of the testlmony reveals that extenswe dep031ts of stone of
the same comp0s1t10n as the stone on the cliim are exposed in the
V1cm1ty and that there are other similar deposfcs in other areas in
the same State. The dep051ts are the result of lava flows” Whlch in
the process of cooling and because of the pressures exerted ‘upon them,
~ were fractured into stitall pieces. O the Snoqueen ehlm, there is a
higher percentage of rectangular pieces than in the other exposedv
deposits in the V101n1tv The contestee mtroduced mto evidence as
Exhibits B and C two pieces of stone Whlch the hea,rmg examinér
described as havmg flat parallel sides. Exhibit B, he said, i§ ap-
proxnnately two feet long, five inches wide, and. two 1nches thick.
Exhibit C is also approxnna,tely two feet long, three and one-half
inches wide, and three iniches thick. The contestee testified that these
exhibits are truly representative of 70 percent of the stone that is-
observable on his claim (Tr. 118). He based hls case for an un-.
common Variety of stone upon the suitability of the elongated Tec-
tangular pieces of stone for construction work. ' ‘

However, his Exhibit A shows 30 plctures of blllldan‘S and por’mons
of buildings constructed in whole or in part of stone, which, he said,
came “every inch of it from the Snoqueen claim” (Tr. 100) These
pictures show a hodge-podge of all shapes: elongated. rectangles, long,
slender wedges, irregular flagstones, and small polygonal intersticial
pieces mortared together into a nonuniform mass of masonry: There
is only a general parallel pattern of pieces of stone, no attempt. to
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maintain-a unlform mortar thickness and no stmvm«r for any. umform
or repetitive symmetry- in the finished design such as exists in an.or-
dinary brick wall. - In the walls, a single stone that is wider than
others is often allowed to protrude outward several inches and the
isatne i true of longer pieces of stone used in fireplaces and chimneys
which. are allowed to extend several inches beyond. the finish line.
The result is the creation of a, rustlc effect. which is clearly apparent in
all of the pictures.

-'The contestee testified that the trade does not demand or Wa,nt all of
one;conformation asin the samples C.and B but some, not the average
demand by any means, want. a. monotonous .type like B and.C (Tr.
197-198). . One witness testified that 30 to 40.percent of the stone in
one picture seems to 'be wedge-shaped instead of rectangular; in
another, 15 or 20 percent (Tr. 193) Another witness said about half
of the stone in‘another picture is like B and € (Tr.181). . Of another
picture; he:said the percentage of stone similar to B and Crappears
to be “fifty per .cent-or more, fifty to seventy. per.cent”.(Tr..182).
Another; witness observed that, for the flagstone type of masonry built.
of rubble stone as shown in-the pictures comprising Exhibit. A, in
which the beauty of the finished product is based on irregular. shapes
and a clear intent to-avoid any suggestion of sequénce or symmetry,
stone of uniform width and dimensien-like Exhibits B and C are of
no value (Tr 184-186). ‘ ‘ s

Thus, it is necessary -to conclude- that although the contestee as-
serted that the slabs of stone exposed on his claim are unique because
of the regularity of the size and shape of 70 percent-of them'which
makes them' ideally suited for construction:use; his own evidence. of
the actual use made of the stone removed and sold from the claim
shows that no substantial value has been recognized in actual usage
because of regularity of size and shape. The stone taken frem his
claim and used in the construction of houses is of heterogeneous:sizes
and shapes incorporated in walls and floors in a manner intended to
emphasize their heterogeneity so that the fact that there are prOpor-
tionately more slabs of regular size and shape on his claim than in
other deposits of the same stone in the vicinity is not of real s1gn1ﬁ-
cance. The fact is that the regularly shaped stone on the claim is
used for the same purpose as the irregularly shaped stone on the
claim and for no other purpose. The fact; too, is that the stone from
the claim is used for the same purpose as stone found in other deposﬂ;s
in the locality. . Although the regularly shaped pieces do not require
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as much cutting or sha]g)mg,2 thls tactor does not endow the stone with
the character of an uncommon: variety. United States v. Duwwall &
Russell; 65 1.D. 458, 462 (1958) ; United States v. J. R. Henderson; 68
1.D. 26, 28-29 (1961) United States v. D. G ngwr et aly, A-29011
(OctoberS 1962).

- The contestee also testified that the stone from his clalm avo1ds the
monotonous grays because it has browns, reds, and pinks—a soft blend-
ing of various colors in it (Tr. 198). This may well be true. - But
there is a complete absence of any evidence as to the:colors of other
stone suitable for construction purposes found in the vicinity of, but
not on, this claim. ~Hence, it is'not established that the stone from
the Snoqueen claim is more varied in color or that its colors are more
desirable for construction purposes and that the stone in'this respect
has an’ attribute which gives it special and- distinct value. United
States v. J. B. Henderson, supra; United States v. D. @. Ligier ¢t al.,
supra;-United States v. Kelly Shansion et al., 70 1.D.:186, 141 (1963) ;
United Stotes v. Fronk Melluzzo et ol., 70 I.D. 184, 186 (1963).

_As in these other cases in which special and distinct properties were
claimed, the stone in'this case has been used only for the same purposes
for Whlch other deposits i in the Vlclnlty Wh1ch are w1de1y and readﬂy
~ available are also suitable. '

It follows that the fact that the regularly shaped stone ex1sts in.com-
mercml quantities on the Snoqueen claim: does not have the effect of
making it an uncominon variety of stone. The Director’s deo:tsmn was
consequently in‘error as it was based on that prémise.

Sinee the mining: claim-~is invalid because the mineral depos1t for
which a locatiorn was. attempted is not a locatable mineral, it is very.
clear-that McClarty never had any rights which: he could adVance; as
superior: to those 6f-Pope who has had at all times since the issuande
of his permit:4 legal right to remove common: building. stone under
the terms of his permit:.. Evidently Pope did not:regard:the stone as
an uncommon variety-because he applied for and obtdined his permit
under section 1:of the Materlals Aet; supro, ‘which: authorlzes the dis-
‘posalunderthataetonly ofi— ‘ By . :
wia k! mmelal materlal" (mcludmg but- not 11m1ted to- common Varieties of the
followmor sand ‘stone & ‘the disposaliof such mineral # % #; ‘materials.(1).
18 not: 0therw1se:expressly authomzed by law, including * * * the United States.
mm1n°‘ laws. % GEn e st e Tt . .

‘Only. mlnerals not sub] ect to locatmn under the mmmg lavvs can be
dlsposed of under the Matemals Aet - TR TR R

2 It W ould appear that much of the advantage gained m Iaymg up the regularlv ‘zhmped
‘pieces of stone disappears when the stone is mixed with irregularly shaped pieces.
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' Therefore, pursuant ‘to the ‘authority delegated to the Sohcltor by
the Secretary of the Interior (210 DM 2.2A(4) (a) ; 24 F.R. 1348), the
decision appealed from is reversed and the case is remanded for re-
mstatement of the demsmn of the hearmg exainer. S

EDWABD WEINBERG, o
Dep'wty Solm,tor

CHARGEABILITY oF ACREAGE EMBRACED ]1\T 0IL AND GAS LEAS[E
OFFERS

011 and Gas Leases Acreage leltatlons B

: Aereage embraced in a lease offer Wthh 1s sub]ect to drawmg to determme
prlomty will not be charged agamst the offeror untll the offer has been
L successfully drawn

M—36670 Loy S "','Septembewzf, 1964
To: . Regional Sohcltor, Anchorage BRI

Sub]ect Chargea,blhty of: Acreage Embraced in 011 and Gas Lease
S - -Offers :

““This'is in’ reply to your memorandum of J uly 29,1964, enclosmg a
‘memoranduim of J uly 2451964, from the Acting: Manager of the Fair-
banks Land Office concerning the Umiat lease sale. As-we understand
the- s1tuat1on, durmg the Umiat simultaneous’filing periodi three ¢oms=
pénies, Atlantic Reﬁnmg Company, Sun 0il Company, and Pan
‘American Petroleum’ Corpora,tlon filed 264 joint offers:covering 659,-
'923 acres. - The three’ companies ‘were successful in the case of 42 oﬂ’ers
which total less than 300,000 acres. 'A. protest has been filed‘against
the issuance of leases to these three companies ‘on; the: grounds that
their filing on 659,928 acres was'a violation of the'acreage limitations
-and that thus all’ the1r offers: were: veid-and not eligible to be drawn.

Many questlons on different aspects ofthis problem, involving-the
mterpreta,tlon of various PI'OV]SlOIlS of the statute and-the regulations,
‘have beeri raised by interésted parties. - However, the central question
is  whether' thie acreage limitations which are 'imiposéd by statute and
regulatlon apply to-all’ acreage embraced 1In offers for:oil and gas
leases. ~ Section 27(d) (1) of the Mineral Lea,smg ‘Act (30 U.8.C.;see.
184 ) ( 1)) states that No person : 'ass;ocmtloll, or corporatlon .* BF
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