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UNITED STATES v. U.S. MINERALS DEVELOPMENT CORPORATION
A-30407 ' Decided April 30, 1968

Mining Clalms. Common Varieties of Mlnerals——-Mlmng Clalms Special
Acts

The act of July 23, 1955, had the effect of excludmg from the -coverage of the
mining laws “common varieties” of building stone, but left the act of August 4,
1892, authorizing the location of building stone placer mining claims effective
as to bulldmg stone that has “some propenty g1v1ng it dlstmct and spemal
‘valwe” - o T : -

Mmmg Clalms ‘Common Varieties of Minerals_——Mining Claims: Deter-
mination of Validity . oo
= Mo deterniine whether a -deposit of building stone or other substance listed
in‘the act.of July 23, 1955, is of a common or uncommon variety, there must
- beé‘a coniparison of the deposit with other deposits of similar type minerals
in ‘order to ascertain whether the deposit has a property giving it a distinct
—and- special value. If the deposit is to be used for the Same purposes as min-
erals of common occurrence, then there must be a showing that some prop-
certy of the deposit gives it a special value for such use and that this value
is reflected by the fact that the material commands a higher price in the
market place. If, however, the stone or other mineral has some ‘property
making -it useful for some purpose for which ‘other commonly available -
materials cannot be- used, this may adequately demonstrate that it has a
distinet and spec1al value, S . :
Mining Claims: Common Varieties of Mmerals——Mlnmg ClalmS' I—Iear-
ings~Rules of Practice : Hearings ‘

A stipulation between the Government’s ajttorney and the mining clalmant’

. attorney at a hearing to determine whether a building stone is of a common
or uncommon variety under the act of July 23, 1955, that the stone is market-
able, does not preclude a further hearing to consider whether the facts re-
lating to the marketability demonstrate that the stone has some property

" giving it a distinet and special value over other stones used for the same
purposes which are ‘also marketable vbut are cons1de1ed to be of a common
variety. : Co : 5

APPEAL FROM THE BUREAU OF LAND MANAGEMENT

© Tha U.S. Minerals Development Corporation has appealed to the
Secretary of the Interior from a decision by the Chief, Office of Ap-
peals and Hearings, Bureau of Land Management dated October 29,
1964, declaring its placer mining claim located in the NW1,NE1, sec.
21, T. 3 S, R. 21 E., S.B.M., Riverside County, Calif., to be null and
void on the ground that the material within the claim is a common
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variety of stone not locatable under the mining laws since the enact-
ment of the act of July 23, 1955, 69 Stat. 367, 30 U.S.C. secs. 601-615
(1964). The decision reversed a declsmn by a hearing examiner dated
July 22, 1963, dismissing a contest brought by the Government a,ga,lnst
the clalm The hearing examiner held that the stone within the claim
has a distinet and special commercial value and thus is not to be con-
51dered as'a common variety under the act o:E J uly 23 1955

Seotlon 8of that act prov1des as follows: : v

A depos1t of commaon. - vametles of sand,. stone, gravel pu‘mme pumxmte, or
cmders shall not be deemed a valuable mineral deposit within the meaning of
the mining laws of the United States so as to give effective vahd1ty to any mining
claini hereafter located undeér such mlmng laws Provided however, That-noth- ‘
ing herein shall affect the validity of any mining location based’ upon: discovery
of ‘some other mineral occurring in or in association with sueh a deposit. “Com-
mon. varieties” ‘as used in this-Aect does not include deposits of such materials
which are valuable because the deposit has some property giving it distinet and
special value and does not include-.so-called- “block. pumice? .which occurs in
nature in pieces havmg one. dimension. of two .inches. or more. 69 Stat. 368, 30
U.8.C. §611* : S

The appellant’s mining cla,lm was loca:ted in 1962 for a reddlsh
quartzite stone which it contends has an rattmctlvex, shiny luster, and
which. has bean,sold-under the trade name of ‘,‘Rosadq stone” for use
as veneer on walls and for fireplaces, patio floors and other building
purposes. At the hearing the parties orally stipulated that the stone
had been used solely for building purposes, that it is found within each
ten-acre subdivision of the claim, and that its marketability was not
in issue, but that the sole issue tobe.determined was whether the stone
is a common variety no longer loca,ta,ble under- sectlon 3 of the act of
July 23, 1955, quoted above. - SN :

“The questlon considered by the hearmg examiner and the Ofﬁce of
Appeals and Hearmgs, with opposite conclusmns reached, was whether
or not the stone came within that provision of section 8 of the act
excluding the materials listed in that section from being common va-
rieties where the deposits of material are valuable “because the de-
posit has some property giving it distinct and special value.” The
hearing examiner emphasized that the stone had an attractive color
and appearance and sufficient schlst0s1ty, makmg it valuable as. a
building stone marketable at a higher price than ordinary desert stone

< 1An amendment by the act of September 28 1962 76 Stat. 652 30 U S C § 611 (1964),
also added petmﬁed wood to: the materials ligted inithis section. - o o <f A
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in the area, and is located near transpoitation and accessible to a sub-
stantial market area. These qualities, he found, brought the stone within
the definition of uncommon varieties set forth in a regulation defining
them, 43 CFR 3511.1(b), formerly 438 CFR 185.121(b) (amended as
pubhshed in27 F.R. 9137, September 14,1962).

In reversing the- he‘u‘mg examiner’s demsmn the decision below held
that as the Rosado stone was used for buﬂdmg and construection pur-
poses the same as other deposits of stone which are widely available,
it can not be considered an uncommon varlety "The decision stated
that the hearing examiner’s interpretation of the regulation was erro-
neous and that his decision did not comport with Departmental deci-
sions rendered after its amendment in 1962, United States v. D. G.
Ligier, A-29011 (October 8, 1962) ; United States v. Kelly Shonmnon
et ol., T01.D. 136" (1963) ; United Statesv. Frank Melluzzo et al., 70 LD.
184 (1963) United States'v. Kenneth MeClarty, 71 1.D. 331 (1964)
(rendered after the examiner’s decision) ; as well as demsnons prior to
the amendment e. g . U mted, S tates v. J. R H enderson, 63 I D. 26
(1961).

The appellant has several objections’ to 'the decision of the Ofﬁce of
Appeals-and Hearings and to the Departmental decisions relied on by
it. Its major contention is that the Rosado stone has intringic charac-
teristics which set it apart from other quartzite and building stones in
the ma,rketmg areas, that it is not a stone of w1desprea,d occurrence,
that it is marketable, and’ thus must bé cons1dered an uncommon Va-
Tiety still Iocatable under the mining laws.”

Appellant contends that the decision by the Office of Appeals and
Hearmgs constitutes a rullng that no building stone claim can be up-
held as contamlng uncommon varieties and that bu11d1ng stone’ de-
posits are not locatable as a matter of law under the mining laws. It
charges, in effect, that the Department has mterpreted the act of July
23,1955, as repea,lmg section 1 of theact of August 4, 1892, 27 Stat. 848,
30 U.S. C sec. 161 (1964), which authorized the 1ocet19n of placer
mining claims for lands “that are chiefly valuable for building stone.”
The basis of the charge is that the Department’s decisions have empha-
sized the use of the material as the criterion for determining whether
it is common or uncommon and have held that where material is used
for the same purposes as common ‘Vatieties of the material it is consid-
ered a common variety despite its having distinctive and special qual-
ities: Since, appellant asserts, ordinary stoné can’be and is used for
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building purposes, no stone used for bulldmg purposes can, under the
Department’s rulings, be an uncommon variety ; hence, the Department
has in effect held that the 1892 act has been repealed by the 1955 act.
_ Appellant states that the “special and distinet value”: prescribed in
the 1955 act must mean an “economic value,” and that the emphas1s by
the Department on the use of the material rather than on its economic
value or intrinsic characteristics has destroyed all standards. It con-
tends that the decision below and other Departmental rulings-are un-
Ieasonable, out of harmony with the statuite, and, hence, are invalid.
.. It is clear from a recent ruling by the Supreme Court 1nvolvmg the
effect of the 1955 act upon the mining laws as to bulldmg stone, that
the act Temoved from the coverage of the mmmg laws “common va-
rieties” of building stone; leaving the provisions of the mining laws,
1nclud1ng the 1892 act relating to bulldlng stone, effective as to build-
ing stonethat has “some property giving it a distinct and special
value. » United States v. Coleman, No. 630, April 22, 1968, Us.
. This has been the position of rthe Department since the en-
actment of the 1955 act. The question presented since that enactment
as to mining claims located thereafter has been to determine whether
a bulldmg stone was a common or uncommon variety of stone within
the meaning of the act. Contrary to appellant’s contentlons, the De-
partment has not ruled that simply because the stone is used for build-
ing purposes it must be considered to be a common, variety and there-
fore not locatable under the mining laws. To read such a ruling in any
Departmental decision issued after enactment of the 1955 act is to
read something which is not there: An analysis of the 5 Departmental
decisions concerned with this question as to whether the building stone
on a claim located after the date of the act was a common or uncom-
mon variety of stone shows that they do not stand for the proposition
asserted by appellant and also reveals the criteria that are to be used
in determining what constitutes havmg a “property giving it distinct
and special value.”

In United States v. D. G. ngwr supra, the sbone was a tuff having
colors ranging from white through cream, pink, lavender and brown,
with high compressive strength and light Weigh.t. The locators hoped
to develop a market for the stone as an ornamental building stone,
but onlyone carload had been removed from the claims, and there was
a vast deposit not only on the claims but in a 20-mile area surround-
ing the claims. It was found that the claims had no special economic
value over and above the general run of deposits of building stone. It
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was also held thaﬂc as m‘mrketablhty of. the stone had not been proved,
in any event, there was not a discovery of a Valuable deposﬂ', even if
the claims were Jocatable.

In United States v. Kelly Shanfnon supra, the buﬂdlng stone had
pleasing colors and split rea,dlly—both»quahtle_s asserted for the Ro-
sado stone here. However, in the Shannon case only a few sales had
been made, primarily to an interested party, and the Government wit-
ness had taken the stone to 15 rock dealers who were not interested in
it. It was held that this limited use did not indicate that the stone was
of an uncommon variety.

 In United States v. Frank Melluzzo, supm, a pmk quartz had been
sold and used for some ornamental _bulldm(r purposes, and a small
amount of stone had been sold as gem stone for lapidary purposes. This
latter stone was disseminated throughout the lower gra,de building
stone. There were other large depos1ts of the building stone in the area,
and similar deposits elsewhere in the State and two other States. The
decision held that the lower grade stone was sold for the ordlnaly uses
to -which any colored building stone is put and th‘tt it-was a common
variety. The claimants contended that because the stone. sold for $20
to $40 per ton, whereas ordinary stone is sand, rock, or other material
selling for from $0.25 to $10 per ton, their stone should be considered
to be an uncommon variety. The Department said that price alone was
' not the pertinent criterion but only a factor that mlght be of relevance.

As for the stone suitable for Iapldary purposes, assuming that it
could be considered to be an uncommon variety, the Department found
it could not be segregated as a separate deposit from the mass of
ordinary stone and that, even if it could be, the two sales of 520 pounds
of the stone for $260 in two years fell short of demonstrating that the
lapidary stone constituted a valuable mineral deposit. :

In United States v. Kenneth McClarty, supra,ithe stone was used as
veneer on walls, for chimneys, paties, and general rubble construction.
There were other deposits of the stone.in the area and in other parts
of the State and another State, but the unique feature claimed for the
deposit in question was that a high percentage of the stone was frac-
tured naturally into regular shapes which could be used for construc-
tion with a minimum of cutting or splitting. The hearing examiner
found that the naturally fractured stone was not dlstlngulshable from
the other stone in the area and that the economic advantage enjoyed
by 'the deposﬂ: over other depos1ts because of its higher concentratlon
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of naturally fractured reO‘ularly shaped stone did not give the deposit
a special and distinct economic value. The Director overturned this
decision, finding that there were commercial quantities of the material.
In reversing the Director’s decision on appeal to the Secretary, it was
found that although most of the stone was regular in size and shape
no special value had been reeogmzed in ‘actual usage because of these
characteri 1stlos, and that the regularly shaped stone on the claim was
used for the same purposes as the itregularly shaped stone in the same
deposit, and as stone found in other dep051ts in the locahty It was
stated that the fact the stone did not require as much cutting or shap-
ing did not endow the stone with the character of an uncommon variety.
It was also stated that there was no evidence that the colors of the
stone were more varied or more des1rable for construction pur poses,
giving it a speclal and dlstmot value, over other colored stone in the
v1e1n1ty

In Umted States v. E M J ohnson.ét al., A-30191 (Apml 2,1965),
limited sales of limestone were made for ordmary construction pur-
poses. A Government witness testified that it was useful only as rubble,
that it had wide occurrence and no speo1al character1st1cs, and that
nine stone dealers were not interested in buymg it. The Department
held that merely because a mater1al may have commero1al value, this
does not establish that it is an uncommon variety. =

~ These deels1ons fall far short of a ruling of law that bulldmg stone,
as a category of matemals, may never be found in a deposit which can
be considered an uncommon variety. No such’ arbltrary ruling has
been made, nor has any other arbltrary formula or standard been set
forth for determining whether a claim, contains a common variety or
uncommon. variety under the 1955 act. Each’ case presented has been
determined on its own merits i m order to ascertaln whefhe1 the statu-
tory definition was satlsﬁed o

This does not. mean that there | may not be any guldelmes or factors
developed to. help in determmmg whether a deposit is an uncommon
variety. The most, important factor inherent from the language of the
statute is that there must be a compamson of the mineral deposit in
question with' other, clepos1ts of such mirerals generally Certamly,
there can be no evaluatlon of whether the propertles allegedly giving
a depos1t a ' “distinct and special Value” really do so without such a
comparlson Although appellant suggests that this. Department has
over-emphasized. the factor of how the mineral is to be used in de-
termining whether or not it is a common’ Varlety there is apparently
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some mlsunderstandmg of the rationale behmd the Department’s de-

~cisions. The use of the mlneral is not the sole criterion in determmmg
whether the mineral is of a common or uncommon Varlety, but it is
an important factor to be considered as a basis of eompamson of one
deposit with other deposits to ascertain whether the given dep051t has
properties giving it a special and distinct value.

This real significance of the use factor is reflected in the McClarty
case where it was claimed that the naturally occurring regular shapes
of the stone gave it a special and distinct value. However, there was no
evidence that in the use of the stone in the building trade any signifi-
cant value was attributed to the stone because of that quality. It was
found, on the contrary, that it was used in the same manner as other,
irregularly shaped stone found on the same claim. The claim did have
a greater concentration of the naturally fractured regularly shaped
stone which might give the claimants some economic advantage in
that it would reduce the cost of cutting and shaping the stone, but: this
fact was consadered insufficient to warrant the stone being considered
an uncommon variety because this unique characteristic of the de-
posit of stone did not give it any distinct or special value. That is,
a purchaser who wanted regularly shaped stone would not pay any

_more for a naturally shaped stone than he would for & stone that had
to be cut to shape. It would make no difference to him how the shape
of the stone was achieved, Whether by natura,l fra,cturmg or by
fa,brlca,tlon N

It must be conceded tha,t the language used in some of the Depart—
ment’s decisions on common varieties could lead to the conclusion that
the Department . would hold. to be a common variety any mineral
deposit that was used for the same purposes as deposits of admittedly
common varieties of the same mineral. See the Ligier, Melluzzo, and
MoClarty cases, also United States v. J. B. Henderson, supra; United
States v. J. R. Cardwell ond Frances H. Smart, A-29819 (March 11,
1964) ; United States v. B. K. Hensler, Sr., ¢t al., A-29973. (May 14,
1964) ; United States v. L. N. Basich, A—30017 (September 23, 1964).
However, the statements in all these cases must be evaluated in light
of the fact that in none of the cases was there any ev1dence that the
unique charagteristics claimed for the mmerals involved gave them a
distinet and specla,l value. For example, as in the McOlarty case, the
sand and gravel in the Basich, Hensler, and Henderson cases, which
were used for the same purposes as ordinary sand and gravel, were
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not shown to command a hlgher pmce for the unlque characteristics
claimed to make them more suitable for such purposes.

In short, the Department interprets the 1955 act as requiring an
uncommon variety of sand, stone, etc. to meet two criteria: (1) that
the deposit have a unique property, and (2) that the unique property
give the deposm a distinct and special value. Possession of a unique
property alone is not sufficient. It must give the deposit a distinet and
special value. The value may be for some use to which ordinary vari-
eties of the mineral cannot be put, or it may be for uses to which ordi-
nary varieties of the mineral can be or are put; however, in the latter
case, the- deposit must have some distinct and special value for such
use. For example, suppose a deposit of gravel is found ‘which has mag-
netic properties. If the gravel can be used for some purpose in which
its magnetic properties are utilized, it would be classed as an uncom-
mon variety. But if the gravel has no special use because of its mag-
netic propertles and the gra,vel hais no uses other than those to which
»orchnary nonmagnetlc gravel is put for example, in manufacturmg
concrete, then it is not an uncommon variety because its unlque prop-
erty gives it no special and distinct value for those uses.

The questlon is presented as to what is meant by special and distinet
value If a deposit of gravel is claimed to be an uncommon variety
but, it is used only for the same Purposes as ordinary gravel, how is it to
be determined whether the deposit in question has a distinet and
special value? The only reasonably practical criterion would appear
to be whether the material from the deposit commands a higher prlce
in the market place. If the grawel has a u_mque charactemstlc but is
used only in making conerete and no one is willing to pay more for it
than for ordlnary gravel, it would be dlﬁ’icult to say. that the ma,tema,l
has a speclal and distinet value.

This Tnay appear to be, inconsistent ‘with’ the statement in' the Mel-
Zuzzo case, supra, ‘that “pmce is [not] the pertlnent criterion for deter-
mining whether a mineral is 4 common variety. It is only'a factor that
may be of releva,nce 70 I.D. at 187. This statemernt must, be read in
the context of the mmmg claimants’ arguiient in that case that a com-
mon variety of stone consists of sand, rock, and other material gen-
erally sold for 25 cents a yard or ton to $4, $5 or $10 per ton whereas
Depa;ftment cons1dered that the prlce d1ﬁ"erence meant nothlng unless
the same classes of materlal were belng compared For example, the
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claimants lumped together as common varieties rock selling at $4 per
ton or $10 per ton, despite the fact that the $10 price was 214 times the
$4 price. Yet they claimed that the $25 price for their stone made it
an uncommon variety although that price was only 214 times the price
for a common varlety of rock The Department pointed out that there
was a far greater price spread between the 50 cents per pound at which
some pink quartz was sold for lapidary purposes and the .0175 cent
per pound at which most of the pink quartz was sold than there was
between the price of $10 per ton and $25 per ton which the claimants
said would separate a common from an uncommon variety of stone.
The Depa,rtment’s statement that price is not #he pertment cr1ter1on
must be read in this context.

When the same classes of minerals used for the s‘ame,purposes are
being compared, abouf the only practical factor for determining
whether one deposit of material has a- épecial and distinet value be-
cause of some property is to ascertain the price at which it is'sold in
comparison with the prlce for which the materlal in other deposﬁ:s
without such property is sold:

With ‘these principles in mind we’ turn. to a conmdemtmn of the
facts in this case. The special properties claimed for the Rosado stone
are its reddish color and-luster and its easy cleavablllty ‘The stone is
a quartzite, ile., & metamorphosed sandstone (Tr. 57 ) The evidence
indicates that the nearest similar deposit of quartzité is 14 or 15 miles
away (Tr. 20, 23), although one of appellant’s officers testified that
it, was not of the same quahty (Tr 88). As noted earlier, the storie has
been sold and’ used in ‘a variety -of buﬂdlng construction, as veneer
in walls, in ﬁreplaces and hearths, and i patio floors. Two stonemasons
testified for the appellant that’ people 1ike" the color of the Rosado
stone and that it was good to work with (Tr. 119, 133) However, it
was not_ used for any purpose that other decoratwe building stone
isnot used for (Tr. 141)

Since no unique use is claimed for the stone and it is used only. for
the same purposes as a,ny decorative building stone, the’ questlon is
whether the special properties of the stone, color-and cleavability, give
it a special and distinct value for such uses. That is; does it command
a higher. price than other. decorative building stone in the area? -

On this point the record is not satisfactory. The evidence is hmlted'
apparently because of the stipulation by the parties that the market-
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ability of the stone was conceded. There is evidence indicating that
there are several other varieties of building stone in the market area
of the Rosado stone, for example, Palos Verde stone, Silver Mist sand-
stone from Utah, Arizona pink flagstone (Tr. 61,113-115, 119, 127,
142). However, although there were statements that the Rosado stone
sold for $50 and around $42.50 per ton (Tr. 15, 85), appellant’s coun-
sel objected to a question directed to appellant’s officer as to the price
at which the stone had been. sold the objection being on the ground
that marketability was not an issue (Tr. 118). Counsel also objected
to a statement of a Government witness that the Rosado stone should
not be judged only against other quartzites but against other building
stones (Tr. 141).

It seems evident that the stipulation as to marketability precluded
the full development of evidence necessary to determine whether all
the criteria for an uncommon variety of mineral have been satisfied
so far as the Rosado stone is eoncerned. A proper determination of
the questlon cannot be. made on the basis of the present record. Further
evidence is needed as to the extent of other bulldlng stone in the mar-
keting area which is used for the same purposes as the Rosado stone—
and it is immaterial whether such other stone is a quartzite—and evi-
dence is needed. as to the price commanded by the other stone in
comparison with the price of the Rosado stone. Only with this com-
parative evidence can a proper determination be made as to whether
the Rosado stone is an uncommon variety.?

Therefore, pursuant to the authority delegated to the Sohcltor by
fthe Secretary of the Interior (210 DM 2. 2A(4) (a); 24 F.R. 1348), the
decisions below are set aside and the case is remanded for a further
hearing to develop furthgr evidence in accordance with the views set
forth in this decision. : :

Epwarp WEINBERG,
’ Acting Solicitor.

2 Thé fact that the parties entered into a stipulation regarding the issue of marketability
does not preclude this Department from considering further the facts relating to the value
of  the building stone-on this ‘claim .in relation to other building stone. It has long been
the position of the Department:that a stipulation entered into by a' Government agent
and a_mining claimant does not bind this Department or preclude consideration of any

questmns vital to the ‘determination, even if they were covered by the stipulatlon
Stanislous Electric Power Co., 41 L.D. 655 (1912},



