108 DECISIONS RELATING TO THE PUBLIC LANDS.

According to said proclamation this period of sixty days began on
August 6, 1901, and as a consequence will expire at midnight of Octo-
ber 4, 1901, Thereafter all lands not having been entered under the
plan provided for in said proclamation may, in accordance with the
terms thereof, be settled upon, occupied, and entered under the gen-
eral provisions of the homestead and townsite laws of the United States
in like manner as if the manner of affecting such settlement, occu-
pancy, and entry had not been prescribed in said preclamation in obe-
dience to law.

While these lands will become subject to settlement immediately
after midnight of the 4th, it will not be possible to make entry thereof
until the opening of the respective land offices on the morning of the 5th of
Octobernext. Itmayandpossibly will occurthatat the time of the open-
ing of the office on October 5th nextanumber of persons will have assem-
bled at your office seeking to enter these remaining lands, and in order
to avoid confusion it is directed that the applications of all qualified
persons present at your office at nine o’clock a. m. on October 5th next,
seeking to make entry of these lands, be received and treated as pre-
sented at nine o’clock a. m., and if there be more than one application
for the same tract, they will be considered as simultaneously presented.
Such of the persons present who may be acting as agents of honorably-
discharged soldiers and sailors entitled to the benefits of section 2304
of the United States Revised Statutes,as amended by the act of March
1, 1901 (31 Stat., 847), will each be entitled to file but one soldiers’
declaratory statement at that time. After the disposition of applica-
tions presented by persons present at nine a. m., which should be pro-
ceeded with at once, all other applications presented will be disposed of
in the usual way, the time of actual presentation being dulv noted on the
application.

Very respectfully, .
W. A. RicHARDS,

Acting Comamissioner.
Approved, September 25, 1901:
Tros. Ryax, Acting Secretary.

MINERAL LAND-BRICK CLAY.
Kineg ET AL. . BRADFORD. -

Lands containing deposits of ordinary brick clay are not mineral lands within the
meaning of the mining laws, though more valuable for such deposits than for
agricultural purposes. :

Secrctary Hitcheock to the Commissioner of the Gener (tl Land Oﬁce,
(W. V.D) - October 10, 1901. . (A.C.C)

February 21, 1891, Fielding Bradford applied to make homestead
entry for the SE. 1 of the SE. + Sec. 17, T. 3 N., R. TW., M. M.,



DECISIONS RELATING TO THE PUBLIC LANDS. 109

Helena, Montana, land district. The land being within the limits of
the grant to the Northern Pacific Railroad Cempany, act of July 2
1864 (18 Stat., 365), a controversy involving the same arose between
Bradford and said company, the proceedings in which resulted in a
decision of this Department, August 7, 1897 (unreported), wherein it
was held that the land was excepted from the company’s grant. Pro-
ceedings were subsequently had by other parties involving the land,
which it is unnecessary to set forth in detail. It is sufficient to say
that on July 14, 1899, Bradford was allowed to make homestead entry
of said land. :

July 31, 1899, Silas F. King ef al. filed a protest against said entry,
alleging that the land contains placer gold and a deposit of brick clay;
that it is mineral in character; that the eclay therein is valuable for the
manufacture of brick; and that the land is more valuable for minerals
than for agricultural purposes. A hearing was had at which all parties
appeared. On the evidence subinitted the local officers found that the
land does not contain mineral, but that a deposit of clay exists therein
from which ordinary brick can be manufactured, and, when manufac-
tured, can be sold at a profit in Butte City, Montana, near which place
. the land is situated; further, that the land is more valuable for the
manufacture of brick than for agricultural purposes.

July 1, 1900, on appeal, your office affirmed the finding of the local
officers, in that said land is non-mineral in character, from which
decision protestants have appealed to the Department.

From the evidence submitted at the hearing the following facts
appear:

. That the land in controversy is of very little value for agricul-
tulal purposes.

2. That no substance heletof01e 1ega1ded as mineral by the Depart-
ment exists therein.

3. That said land contains a deposit of ordinary elay from which an
inferior quality of brick have heen manufactured, which have heen
used in the erection of ordinary buildings and in the construction of a
sewer in Butte City, Montana, in the immediate vicinity of said land.

4. That the brick so made have been sold at a profit in Butte City.

5. That said land is more valuable for the manufacture of such
brick than for agricultural purposes.

It is a matter of common knowledge that the deposit which is found
upon the land is a substance which exists generally, in quantities more
or less varying, throughout the entire Rocky Mountain region, and
that lands where such substances exist are usually capable of pr oduc-
ing dglmultul al crops.

The facts in this case, however, bring it clearly within the rulings
in Dunluce Placer Mine (6 L. D., 761), and Blake Placer, decided Jan-
uary 17, 1889 (unreported), which are to the effect that lands contain-
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ing mdinaly brick clay are not mineral lands within the meaning of
the mining laws.

In the first of the above cases it was held that a deposit of brick
¢lay, which rendered the land upon which it existed more valuable on
that acecount than for agricultural purposes, was not subject to entry
as mineral land; in the second it was decided that land chiefly valuable
on account of deposits of ordinary brick clay could not be entered
under the mining laws.

Notwithstanding the above rulings, it is eontended by protestants
that the clay found upon the land here in question is a mineral, and as
the land is of more value for the manufacture of ordinary brick than
for agricultural purposes it is mineral in character.

It is further insisted that the above cited cases were not well consid-
ered; that the conclusions arrived at therein are wrong in principle,
not supported by authority, and that said cases have been practically
overruled by later decisions of the Department.

In support of the above propositions counsel for protestants have
filed an elaborate hrief, which has been carefully examined and con-
sidered, but in the opinion of the Department no valid reason has been
presented for disturbing the rulings heretofore made and referred to
above.

While it is true, as stated by counsel, that in Dunluce Placer Mine,
supra, no reason was given for the conclusion reached, yet it can not
be assumed that the question involved and decided was not carefully
considered. In Blake Placer Claim (unreported) the decision was upon
a motion for review, and an examination of the papers in the case
shows that the question involved and determined was thoroughly
investigated before the decision was rendered.

The contention that the rulings ahove referred to are antagonistic to
later decisions and that the Department has practically overruled the
cases wherein they were made, is not supported by the citations in
the brief of counsel, as an examination will disclose. The cases re-
ferred to are Pacitic Coast Marble Co. ». Northern Pacific Railroad Co.
(25 L. D., 233); Phifer «. Heaton (27 L. D., 57); and Richter ¢ al. ».
State of Utah (27 L. D., 95). In the first case it was held that lands
chiefly valuable for deposits of marble are mineral in character; in the
second, that lands containing a deposit of gyysum cement, and more
valuable on that account than for agricultural purposes, are not subject
to agricultural entry; and in the third, that lands wherein exist valu-
able deposits of guano are subject to entry as mineral land.

The distinction between the cases containing the rulings complained
of and those cited by counsel as sustaining protestants’ contention, is
plainly apparent. Deposits, such as marble, gypsum cement, and
guano, are classed by standard authorities on mining matters as min-
eral. On the other hand, no standard authority has been cited, nor
has any been found, which in direct terms says that ordinary brick
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clay is mineral, while it is a well known fact that such clay exists
generally throughout the entire country, in quantities more or less
varying, and that the lands where found, as a rule, are valuable for
agricultural purposes. '

Counsel for protestants state that no court in this country has held
brick clay to be mineral. It is claimed, however, that in England
judicial construction is to the effect that such substance is mineral.’
To sustain this latter statement but one case is cited, v¢z., Midland
Railway Company 2. Haunchwood Brick and Tile Company (L. R.,
20 ch., 552). This case does not support the statement, nor is it an
authority upon the proposition advanced. The question whether or
not brick clay is mineral, as the term is generally understood and
accepted, was not involved, nor was it raised. The deposit which was
the subject of the litigation, as appears from the statement of the
case (p. 552), was a bed of brick and fire clay, while in the opinion of
the court it is stated that the deposit ¢ is a bed of clay used in making
a peculiar kind of brick, and of some value, from the circumstance
that it contains a certain amount of iron” (p. 560). The question
involved and determined was whether or not the word ‘ mines,” as
used in the TTth section of the Railways’ Clauses Consolidation Act,
1845 (8 Viet. C., 20), included a bed of brick and fire clay which was
being developed by open workings. The court held that such deposit
worked in such manner was a ** mine” within the meaning of the sec-
tion. While in the opinion the court says that the word ménerals
means ‘‘ primarily all substances (other than the agricultural surface
of the ground) which may be got for manufacturing or mercantile
purposes,” such statement can not be accepted as authority in support
of the proposition here advanced, »iz., that Congress intended lands
which are of more value for their deposits of ordinary brick clay than
for agricultural purposes should be dealt with and disposed of as min-
eral lands. :

The long established rule of the Department is, that land of the
character here involved is subject to agricultural entry. This rule has
been generally accepted and acquiesced in. Unless clearly shown to
be wrong in principle and in violation of both the letter and spirit
of the mining laws, it should not be disturbed. TIn the opinion of the
Department no reason exists which justifies its abrogation.

Your office decision holding said tract to be non-mineral in char-
acter is affirmed, and the protest accordingly dismissed.

KixNe ET AL. v. BRADFORD.

Motion for review of departmental decision of October 10, 1901, 31
L. D., 108, denied by Secretary Hitchcock December 30, 1901.



