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“land embraced within the hmlts of each location is nonmineral in "

: character, and consequently that only a smovle $5 ﬁlmg fee is requlred‘
on ‘this appeal '

" 'The Department construes the prov1smn rega,rdlng the pa,yment of
ﬁhng fees to mean.that if more than one mining claim is involved i 1nl
an appeal, a filing fee of $5 must be pald for each: separate cla,lm on
Whlch the appellant is seekmg favorable actlon Presumably Ma;tsen
is seekmg favorable action on each of the 12 muung claims and the
mill site which were. decl&red null and void by the examiner’s decision
of Noveinber 30, 1956 Accordingly, the requlrement that a ﬁlmg fee
of $5 bé paid for each of the separate claims and the mill site is proper.

- Therefore, pursuant to the authority delegated to the ‘Solicitor
by the Secretary of the Tnterior (sec. 23, Order No. 2509, as revised;
17 F.R. 67 94), the decmlon of the Dlrector of the Bureau of Land
Management is aﬂirmed ’ .

DDMUND T, FRITZ, ;
Deputy Solzoztor

UNITED STATES
v,

,. 'LAURA DUVALL AND CLIFFORD F. RUSSELL
A-27717 L Dec@dedzvovembmg 1958

Mining Claims: Dlscovery

Where the alleged digcovery in a mining clalm cons1sts only of an 1nd1cat10n
of tungsten and zirconium which of themselves do not warrant a reasonable -
“man in the further expenditure of time and money th the. reasonable
- prospect of success in an effort to develop a-valuable mine, there has been
no valid-discovery of a valuable mmeral depos1t W1th1n the meamng of
' the mining laws.’

Mmmg Claims: Dlscovery _ ,
In: the absence of a valid d1scovery within the meaning of the mmmg 1aws,
the mere hope or expectatlon based. upon, a general belief that values in-
c1ease Wlth depth is not suﬁiment to vahdate a mmmg clalm o

Mmmg Clalms Special Acts

- 'Where- the deposits for Whlch a mining claxm has been Iocated are-a:common
varlety of sand or stone, are of widespread occurreiuce, -and are. the country
rock of the area, they are materials which the act of July 23 1955 has -

* Temmoved from the category -of. valuable mmeral deposn:s locatable under

‘thé mining laws and the fact-that they, in' common w1th all 51mllar mate-

f'rlals, may be of use and. value for commelelal purposes does not exempt

them from the stricture of the statute : : R

Mmmg Glalms Mill Sites

) A m111 sﬂ:e Whlch is"not used for m1n1ng or m1111n pmposes in’ connect,lon
Wlth a lode cla1m and Wmch does not contam a quartz mlll or reductlon
works'i is ‘invalid. : : e d - : B
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‘ Mmmg Clalms Mlll Sltes ‘

- A mill site Whlch is used solely ‘in connectlon W1th placel clalms is mvahd
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 1 el

Laura Duvall and Clifford F. Russell have appealed to the Secre-
tary of the Interior from:a decision dated April 15,-1958,:0f ‘the
Director of the Bureau of Land Management which aﬂirmed a’ deci-
sion by a hearmg examiner holding two placer mmmg claims a.nd a
mill site claim to be null and void. ot

~The claims are situated in sec. 31, T. 6-S., R. 5 W, sec. 36 T 6 S
R. 6 W., and sec. 1, T. 7 S.,-R. 6 W.,; S. B. B M, Ca,hfornla a,ndare :
within: the Cleve]and Natlona,l Forest Contest proceedmgs were
initiated against the claims on the basis of two complaints by the
United States Forest Service, Department of Agriculture;! on charges
that the placer claims, the Ortega Highway and County Line (Decom-
posed Quartz Diorite) Placer Claims Nos. 1 and 2, were invalid be- .

. cause the land within the claims is nonmineral in character and no
discovery: of mineral has been made and that the mill site claim,
called the Duvall and Russell mill site claim, is not used in connec-
tion with a vein or lode and does not, contam a quartz mlll or reduc- ‘
‘tion works: : :

‘A 2-day hearing was held before 2 ‘hearing examiner- at Whlch
the United States was represented by the Office of the Solicitor, De-

| ' partment of Agriculture (43 CFR 205.7), and the contestees by their

attorney.  Each-side presented ' several witnesses and offered num-
erous exhibits. In a decision' dated April 25, 1957, the hearing
examiner found that the deposits of tungsten and zirconium on the
claims did not constitute a valuable discovery under the mining laws,
. that the deposits of decomposed granitic material and massive granitic
* rock, while marketable, were common varieties of stone or stone and’
sand and not locatable under the mining laws. He also found that the
mill site claim was not being used in connection with a vein or lode; and:
_ that it did not contain a quartz mill er reduction works:: ’He’ﬁhf}l-‘éi
fore held the placer claims and. the mill site elaim null and void:
Upon. appeal the Director affirmed. the hearmg examiner’s dem-
sion and, in addition, reversed the hearing examiner’s ﬁndmg that
‘the depos1ts of decomposed. granitic materlal and massive. gramtlc '
rocks were marketable at a profit.. '
It appears that the placer claims were ﬁrst loca,ted by a-group ‘of
elght locators, including the contestees, on-J: anuary 7, 1956, for de-
posits of decomposed quartz - diorite, -covering: a,pprommately 160
acres: each.~ The original locations were later amended.: The:mill
site claim was located by the contestees on March 15 1956, Fma,lly,"

143 CFR 205.6.
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on October 8, 1956, the contestees. located the Los Tres Amigos No. 1
~lode- claim. The m111 site and lode claims apparently. overlap:or
abut each other and both are within: the exterior boundaries:of placer
claim No. 1 {Ex. 18,G).2

In addition to the ‘materials for which the placer claims were
originally located. the contestees ‘assert: that they contain deposits =
of tungsten and zirconium, so that the claims are alleged to be: valu-
ableé both for minerals:of wide occurrence, the decomp‘osed granitic
‘material, and for relatively rarer mmerals, the  zirconjum and
’ tungsten :

The latter deposats, as valuable mineral dep051ts in fhe pubhc lands
+are open to exploration and purchase and the lands in which- they
are found are open to occupation and purchase except as they have
otherwise been - withdrawn  or reserved for other disposition (30
U. 8. C, 1959 ed., sec. 22). While the lands remain open and until
other rlghts have attached to them, the discovery of a valuable minersl
deposit within the limits of the claim will validate:the claim (30
U. 8. C,, 1952 ed., seés. 23, 85). A valid discovery, it has often been
held, is one which- would warrant a man of ordinary prudence-in
the -further expenditure:of his time dnd money with a reascnable
prospeet of success: in an -effort to- develop a valuable mine. Castle -
v. Womble, 19 L. D. 455 (189%4) ; Chrisman v. Miller, 197 U. S. 313
(1905) ; United States v. Strauss et ol., 59 1..D. 129, 137,:188 " (194:5) ;
United States v. Ewerett Foster ét al., 65 I.D. 1 (1958) e

The evidence relating to the values ‘of. the tungsten vand.zu:comum
in the claims is summarized in the Director’s. decision and need not
be restated. The contestees do -not assert that the values:indicated
by their assays warrant a finding that the deposits tested. are of com-
mercial quality. -They contend that the, values warrant. farther ex-
ploration within :the criterion as: to what constitutes:a.discovery -of
a valuable mineral and that further exploration may lead to the
development.of more valuable deposits (Tr. 307, 308, 321).  The basis -
for this expectation seems-to be the theory expoundedv_by_; Samiiel
Duvall, husband of Laura Duvall (Tr. 815), that, in general, richer -
zones' of minerals are found the further down one goes (Tr. 308): -
He did not offer any other support for his theory and did not a,pply
it in particular to the deposits in question. . -:

"A mining engineer, employed by the United States Forest Serv1ce,
Department of Agriculture, testifying for the contestant, stated that
the deposits of zirconium and tungsten were of no .,signiﬁc’anc,e and
that thiere was no reason whatsoever to expect a concentration of these
minerals with an increase in depth (Tr. 328-329).
© The most that can be said for the contestees’ evidence is that. it

/

" 2 References to Exhibits (Ex.) are to the exhibits submitted by.the parties at the-hear-
ing and references to the transeript (Tr.) are to the transcript of the hear_ihg,.A
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expresses a. hope or expectatlon that the dep031t W111 increase-in value
as the depth increases.. These are not enough to validate a mining
claim. . : Fast: Lintic OGnSOZwlab‘ed M mmg Olaim; 40-L.D. 271 (1911) 5
United States v. Josephine Lode Mi ining-and Development Company,
A-27090 -(May 11, 1955) ;. United States v. Francis N. Dlouhy et aZ

A-27668 (September 24, 1958). :

“-Moreover, since these clains lie in.a national forest; the ewdence
susta,mlng the validity of the mineral locations must be clear and
unequivocal. - United States v. Black, 64 1. D: 93, 95.(195%) 5 United
States v. Dawson, 58 1. D. 670, 679 (194:4:) of. Umted Statesv Lomg-
mdde and Mistler, 52 1. D. 700 (1929).. ‘

On the basis of the entire record, it must be concluded that there
has been no discovery of valuable depos1ts of zirconium and tungsten
w1th1n the limits of the placer claims. ...

The other minerals swhich the. contestees say give Yahdlty to the
placer claims are-a decomposed granitic material, Whlch lies in depth
upon the clairs, just tnder the topsoﬂ and massive granitic rocks.

- As the Director pomted out, there was a.great. deal of dispute at, the
hearing as to whether the deeomposed granitic material was-gran-
odiorite or quartz diorite; whichk are distinguished from.each other
on.the basis of the amount of orthoclase, a feldspar; they contain.
- Whatever 'the proper technical nomenclature of the material is, to
validate the mining claims it must be a mineral locatable under. the
" mining laws. .Section 8. of the act of July 23, 1955 (30 U..S.. C,,
1952: ed., Supp. V, sec. 611), amended the mining laws by i'emoving
certain materlals from the catecrory of valuable mlneral depos1ts
It provides: T L DU
A deposit of common varieties of sand, stone, gravel, puxmce, pumicits;. or
cmders shall ‘not be deemed -a valuable mineral deposit within the meaning of
the mmmg 19 ws of the Umted States so as to glve effective vahdlty to any
mmmg clalm hereafter located under such mmmg laws Promded however,_
. That nothmg herem shall affect the val1d1ty of any. nnmng location based upon
d1seovery of some other. mineral occurring in ‘or in assoc1at10n with such a de-
posit, “Common varieties” as used in this Act does, not include depos1ts of such
matemals Wthh are valuable because the depos1t has Some property giving, 1t
distinct and spe01a1 value and does not .include so- ealled “block pumice” Wth‘h
oceurs in nature in pieces havmg cne dimension of two 1nches or more.

‘Sitics the’ placer claims in question were located after the date of
the act, if the mineral on which the vahdlty of the location depends -
is one of those which cannot constltute a valuable mineral deposit,”
the claims are invalid, -

" The contestant’s evidence was entlrely to the effect that the grano- '
diorite (or quartz diorite) was a common Varlety of stone, that it
constituted the country rock of a widespread’ area, and that the
granitic rock was also part of the country rock of the area. The -
locators” evidence to the contrary consisted of a map (Ex. H) pre-
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pared by Rene Engle, a geologlst whlch mdlcated a deposit of quartz
diorite ‘at the site of the placer claims. The map cannot of itself
* overcome. the persuasiveness of the testimony of the Government
geologists who examined the area in question. Therefore, it is my
conclusion that the granodiorite (or quartz diorite) is of widespread
-ocourrence, is the country rock of the area, and’is a common Varlety :
. 0f stone.

~The contestees: assert that desplte this the granodlomte or quartz
‘diorite is still locatable under the mmmg laws because it is usable as
1 road base material without processing. However, assumlng that
‘the deposit has this virtue, it still doés not dlstmgulsh it from all the

“other similar decomposed granitic materlal in the general area. This
‘is made clear in the regulation which states: ™ . -

" «Common varieties” as defined by’ dec1s1pn of the Department, and of the courts
include dep051ts which, although they may have value for use in trade, manu-
facture,  the ‘sciences,” or -in'the mechamcal or ornamental arts do: not possess
& distinet, special economlc ‘value-.for such use over and above: the normal uses
ofthe general run of such deposits. . Section 32 of the law has no application
_where the- mineral for. ‘which a locatmn is made is carried m or borne by one
“of such common var1et1es 43 CFR, 1957 ‘Supp., 185121 (b). z

- 3Thus, while' ‘marble would ‘not:be a common variety of stone, ordmaty buildmg stone
_«or:sand;'and. gravel or: pumiece or limestone used. in building would be.

“‘The: deposu:s on the claim ‘do not have a special and distinct eco-
"nomlc use value over and above the general run of such’ deposits.

- Similarly: the massive gramtlc Tock ‘on the claims:is part of the .
-country rock of the. ared, 1s of w1despread occurrence, andis g com-
‘mon: varlety of stone Therefore, 1t is not locatable urider the mining
laws:

This leaves for con31derat10n the mill 51te claim. The statute creat-
'lng such claims states :

‘Where non—mmexal land not contiguous to the vein orlode is used or occupled
by the propnetor ‘of such vem or lode for mining or mﬂlmg purposes, such non-
adnacent surfaceground may be embraced and included in an apphcatmn for a
patent for such vein or lode, and the same may be patented therewith, subject
‘to the same prehmmary requu'ements as to survey and notice as are applicable
to vems or lodes * % % The owner of a quartz-mill or reduction-works, not
owmng a mine in connectlon therew1th may also rece1ve a patent for his m1ll-
site, as prov1ded in this sectlon 30U. 8.0, 1952 ed,, sec. 42.

- It is undlsputed that the contestees are using the m111 site solely
for StOCkpllan‘ material and storing portable equipment, all from or
- in connection with the placer claims,
" A mill site located pursuant to the first prov1s1on of the statute must
be used in connection with a Zode claim.. Lindley on “Mines, 3d ed.,
sec 523 The.contestees have not cited, nor have we dlscovered, any
case .in whlch the va,hdlty of a mill site was based upon its use in
::onnectlon Wlth a placer clalm Slnce there is no quartz, m111 or re-
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~ duction works on the m1ll sﬂ;e, it cannot be vahd under the second' ’

clause, " Accordingly, I conclude that the mill s1te ‘does not meet the
requlrements of either. port1on of the statute.. .

Therefore; pursuant to the authority. delegated to. the Sollc1tor by
the Secretary of the Interior (sec. 28, Order No. 2509, as revised;
17 F. R. 6794), the decision of the D1rector of the Bureau of Land
Management holding the placer mining elalms and the mill site claim
null and void is affirmed. L
EDMUNDT FRITZ, '

Deputg/ Solwztor. :

APPEAL OF LARSEN-MEYER CONSTRUCTION CO
IBCA—85 i * Decided N o'vember 24, 1958

Contracts Appeals—Contracts Delays of Contractor—Contracts Unfore-
- seeable Causes -

- X -¢ontractor’ who ' seeks ‘an ‘extension.of time utider a standard form: con-

. ¢ struction contract-because of an-alleged -excusable- cause of delay has;: Ain

.. general, the burden .of. proving that the alleged eause ,0f delay . \actually

emsted that it met the criteria of exeusabﬂlty prescrlbed by.the contract,

that 1t delayed the orderly progress or ultimate completmn of the contract

Work as a Whole, and’ that 1t dld so fora g1ven perlod of t1me B

Contracts Unforeseeable Causes s

.. The contlngency that some event of. local pubhc 1nte1est w1ll cause a tempO‘

rary increase in traﬁic on a. road under 1mprovement is one o apt to happen

that it would normally be allowed for'in a road contractor s pre-bld ‘traffic

estimate, and, therefore, such an occurrence does not constitute an unfore-
geeablé 'cause of ‘delay even though the particular event that-causes the

traffic increase:is one which, :although annual, has neither a fixéd date nor.

a fized s1te

Contra,cts Unforeseeable Causes ,
The unusualness of the Weather on & stormy day cannot be determined’ merely‘
i/ 'by ‘mieasuring ‘the: severity of the weather on'that particular day against
the average weather for the same day in . prior-years, but. must be deter-

mined .on-a basis that takes account of the frequency with: which days of;

like. or greater severlty occurred durmg the same months or seasons’ of
prior years.

Contraets: Contracting Ofﬁcer—Co_ntracts :.Suspension and_j»Terminatlon :

.‘Und'e'r a’ contract which -empowers:the co'ntlacting officer to suspend :the ‘Work:'
. when the.weather is unsuitable, or conditions are unfavorable for its suit-
1. able. prosecutwn, the‘ action of the contractmg ofﬁcer in ﬁxmg the date .on,

- Wthh a suspensmn is to: begm or end does not preclude the retroactwe

'allowance of extensmns of tlme for a permd 1mmed1ately precedmg or fol-'
'“t'.-lowmg theé'dite &6 fixed, "if - during - such’ period 1o real progress on' the
“nricontract: work ; wasrachiéved by reason. of Weather cond1t10ns that; clearly= :

o WETe unsmtable orunfayorable. ... b S T Tl



