COMMON VARIETY CASE LAW

	Name
	Commodity
	Salient points
	Asserted unique characteristic
	Reputed special, distinct value

	Summary/Resolution

	Dobbs Placer Mine
1LD565

5/10/1883

AL


	clay or kaolin
	Deposits of fine clay or kaolin being non-metalliferous in character, are properly subject to entry as placers, and not as lode claims 
	
	
	Conflict between mining claim location and homestead entry.  The government held that the lands were mineral in character and subject to proper location as placers where previously they had been located as lode claims.

	Conlin v Kelly

12LD1

01/02/1891

SD
	granite
	Stone that is useful only for general building purposes does not render land containing; the same subject to appropriation under the mining laws, or except it from pre-emption entry.
	
	
	Conflict between a mining claimant and homestead entry.

The government found that the granite was a common stone in South Dakota, and had some value as a building stone, being used for foundations of buildings, cellar walls, bridge abutments and other places where strong, rough, work is required; but owing to its extreme hardness and the fact that it was unstratified and broke with an irregular fracture, its commercial value was not very great and that its use was such that any good free stone, limestone, or granite could supply its place.
The government determined that the granite had no peculiar property or characteristic that gave it a special value, such as attaches to gypsum, lime stone, mica, marble, slate, asphaltuin, borax, auriferous cement fireclay, kaolin or petroleum. Its characteristic appeared to be its hardness, and its value appeared to be its proximity to the town of Alexandria and was thus simply a quarry of stone for general building purposes and as such not subject to entry as a "placer" under the mineral law.
The stone involved in Conlin v. Kelly was used for foundations of buildings, cellar walls, bridge abutments, and other places where strong, rough work was required. It should be noted that the Secretary made a distinction between this kind of stone on the one hand and marble and slate on the other hand. The kind of building stone involved in Conlin v. Kelly is sometimes referred to as "common building stone" or merely "common stone," while marble, slate, and the like are sometimes referred to as "ornamental building stone" or merely "building stone." The distinction becomes important in determining the scope of the Building Stone Act.
The decision in Conlin v. Kelley resulted in the enactment of the Building Stone Act of 1892, which provided that “any person authorized to enter lands under the mining laws of the United States may enter lands that are chiefly valuable for building stone under the provisions of the law in relation to placer mineral claims."

	McGleen v Wienbroer

15LD370

10/12/1892

CO
	Sand Stone
	Land that contains a valuable deposit of stone that is useful for special purposes may be entered as a placer claim.


	
	
	Conflict with land entry

This stone was shown to be of very superior quality for building, monumental, and other purposes, and that it could be readily cut, sawed, and turned into any desired form, such as blocks, square and round columns, grindstones, etc.
It was noted that the stone was not only useful for general building purposes, but also very valuable for the ornamentation of buildings, and for monuments and other commercial purposes.

	Clark v Ervin

16LD122

2/13/1893

SD
	Building stone
	Prior to the act of August 4, 1892, there was no authority for a placer location on land chiefly valuable for a deposit of common building stone, and a location of such character will not defeat a subsequent settlement claim initiated prior to the passage of said act.


	
	
	Conflict between homestead entry and placer claims.
Lands not shown to be mineral land (not a valid claim) hence it may be properly entered under settlement laws.  The claim in question was located prior to the placer law of August 4, 1892.  The claimant had not established a discovery and had no rights as far as the claim being chiefly valuable for building stone.

	Hayden v Jamison

16LD537

6/21/1893

CO
	Sand Stone used for building and flagging stone
	Land containing ordinary building stone is not excluded thereby from agricultural entry, though more valuable as a quarry than for agricultural purposes.


	
	
	Conflict between homestead entry and placer mining claims



	Van Doren v Plested

16LD508
6/9/1893

CO
	Sand Stone
	Land containing a deposit of sandstone of a superior quality for building ad ornamental purposes, and valuable only as a stone quarry, may be entered as a placer claim under the general mining laws.


	
	
	Conflict between homestead entry and placer mining claims.
It was determined  that the sandstone was of a superior quality for building and ornamental purposes, and as such was extensively utilized, and that the land as a matter of fact was only valuable for a stone quarry.

	Jordan v Idaho Aluminum Mining and Mfg Co

20LD500

5/18/1895

ID
	Fire clay and kaolin and aluminum for the manufacture of fire bricks, tiles, terra cotta, and other useful articles."
	Alumina is not such a mineral as will except the land containing the same from settlement and entry as agricultural land, or warrant the allowance of a mineral entry thereof
	
	
	Conflict between mining claimant and homestead entry.
The government found that alumina is not such a mineral as contemplated by Congress that would exclude the land from agricultural entry, do to the fact that aluminum exists in more or less varying quantities in all clays throughout the country. To hold this character of land subject to mineral entry would be opening a method for the appropriation of the public land that would be disastrous to those seeking homes under the homestead laws.

	Pacific Coast Marble Co v Northern Pacific Rail Road Co

25LD233

9/9/1897

WA
	Marble
	Whatever is recognized as a mineral by the standard authorities, whether of metallic or other substances, when found in the public lands, in quantity and quality sufficient to tender the land more valuable on account thereof than for agricultural purposes must be treated as coming within the purview of the mining laws.

Lands valuable only on account of the marble deposit contained therein are subject to placer entry under the mining laws.
	Superior quality, susceptible of a high polish, and useful for ornamental purposes.
	
	Pacific Coast Marble Company requested patent on lands in conflict with rights claimed by the Northern Pacific Railroad Company and the State of WA. The legal question was whether or not marble was a mineral such as to except the land from the grant to the Northern Pacific Railroad Company by virtue of its indemnity selection.

The local office of the General Land Office held the lands in question to be mineral in character, and that by reason thereof, portions were excepted from the grant to the railroad company, and the portion was excepted from the grant to the State. Both the railroad company and the State appealed. On appeal, the General Land Office reversed and the mining claimant appealed. The Secretary stated that the issue as, whether lands chiefly valuable on account of the deposits of' marble they contain, are embraced by the terms  “mineral lands”, and “lands valuable for minerals” as those terms are used, respectively, in the granting acts, and in the mining statutes of the United States.

The contention of the railroad company was, that the term "mineral lands," as used in its grant of 1864, and in other railroad land grants, as well as the terms, "lands valuable for minerals," and "valuable mineral deposits," as used in the mining laws, were intended to include only minerals of the metallic class; that the term "mineral lands " as used in its said grant should be construed as excluding therefore only lands containing valuable metalliferous deposits; and that as marble is not such a deposit, lands containing it, though chiefly valuable on account thereof, are not excepted from its grant. The State took a similar position with reference to its grant.
The mineral claimant’s contention was that the value, and not the kind of any given mineral deposit, is the controlling key, which was to determine the question whether the lands containing such deposit are included within the meaning of the terms, " lands valuable for minerals," "valuable mineral deposits," and "minerals lands”.
The Secretary determined that whatever was recognized as a mineral by the standard authorities, whether of metallic or other substances, when found in the public lands, in quantity and quality sufficient to tender the land more valuable on account thereof than for agricultural purposes, must be treated as coming within the purview of the mining laws.

	Alldritt v Northern Pacific RR

25LD349

11/6/1897

MT
	Fire clay
	Land chiefly valuable for its deposits of fire clay is subject to location and entry under the mining laws of the United States, and is included in the exception of "mineral lands" from the grant to the Northern Pacific Railroad Company
	
	
	The question was, whether fire clay was a mineral within contemplation of the exceptions to the grant to the Northern Pacific Railroad Company, excluding them from "mineral lands." The Secretary relied on the recent case of Pacific Coast Marble Co. v. Northern Pacific R. I. Co. et al. where it was held that whatever is recognized as a mineral by the standard authorities, whether of metallic or other substances, when found in the public lands, in quantity and quality sufficient to render the land more valuable on account thereof than for agricultural purposes, must be treated as coming within the purview of the mining laws; and further, that lands containing valuable mineral deposits, whether of the metalliferous or fossiliferous class, of such quantity and quality as to render them subject to entry under the mining laws, were "mineral lands" within the meaning of that term as used in the exception from the grant to the Northern Pacific Company for railroad purposes, and to the State for school purposes.

The deposit in that case was marble instead of fire clay but the reasoning applied fully to the Allritt case. The Secretary held that land valuable for its deposits of fire clay was subject to location and entry under the mining laws of the United States.

	King v Bradford

31LD108

10/10/1901

MT
	clay
	Lands containing deposits of ordinary brick clay are not mineral lands within the meaning of the mining laws, though more valuable for such deposits than for agricultural purposes.
	
	Suitable for brick
	This case was a protest of a homestead entry where in it was claimed that the lands were more valuable for mineral development due to a deposit of clay that had been and was being used for the manufacture of bricks.  The Secretary of the General Land Office found that no standard authority had been cited, which in direct terms said that ordinary brick clay was mineral (brick clay was not a mineral), and that such clay existed generally throughout the entire country, in various quantities and that the subject lands was more valuable for agricultural purposes.

	Henderson v Fulton

35LD652

5/27/1907

CA
	Marble
	Marble may be located and patented under the law applicable to placer claims


	
	
	Question as to whether lands containing deposits of marble, valuable for building purposes, may be located and held, and patent obtained, under the law relating to vein or lode claims.

It was determined that the marble deposit in question that had been located as a lode, should have been located as a building stone placer

Good discussion on lode v placer

	Utah Onyx Development Co

38LD504

3/24/1910

UT
	Onyx
	
	
	
	The Secretary found the onyx to be a valuable deposit that occupied a well-defined fissure with clearly marked hanging and foot walls of limestone, and could be located and patented as a load claim because it was found in veins or lodes in rock in place. 

	Zimmerman v Brunson

39LD310

10/21/1910

MT

Over ruled by Layman v Ellis 52LD714
	Sand and Gravel
	Deposits of gravel and sand, suitable for mixing with cement for concrete construction, but having no peculiar property or characteristic giving them special value, and deriving their chief value from proximity to a town, do not -render the land in which they are found mineral in character within the meaning of the mining laws.
	Suitability for use in concrete
	The principal value of the deposit is due to its proximity to a population center


	Conflict between sand and gravel user and homestead entry.
It was found that even though there was sand and gravel on the subject lands that sand and gravel was not recognized as a mineral by standard authorities and that the sand and gravel had no peculiar property or characteristic, and was in any case only used for general building purposes with its chief value being its proximity to a town.  The government found the lands to be non mineral in character.

	Bettancourt et al v Fitzgerald

40LD620

1/29/1912

WA
	clay
	A deposit of clay suitable only for use in the manufacture of Portland cement does not render the land containing it subject to disposition under the placer mining laws.
	Suitable for use in the making of Portland Cement
	
	Protest in opposition to mining claim patent.
The Department found that clay suitable for use in the manufacture of Portland cement was widely distributed and that the value was more extrinsic than intrinsic in nature and that the clay in and of itself could not be considered a valuable mineral deposit within the meaning of the mining laws.  The Assistant Secretary concurred with the Departments conclusion.

	Bennett et al. v. Moll

41LD584
12/19/1912

CO


	pumice or volcanic ash
	Land of little value for agricultural purposes, but which contains extensive

deposits of finely divided pumice or volcanic ash, suitable for use in the manufacture of roofing materials and abrasive soaps, and having a positive commercial value for such purposes, is mineral land and not subject to disposition under the agricultural laws.
	
	
	The case was a conflict between a homestead entry and mining claim, as to whether or not the subject lands were mineral in character.  The claimants testified that the material involved was silica and the Commissioner referred to it merely as sand.  A microscopic examination of the same showed that it was not silica or, in the proper sense of the term, sand, but a finely divided pumice or volcanic ash, which the Department called a silicate and not silica. For the purpose of the determination of this case, it was immaterial whether it was silica or pumice. It was clearly a mineral substance and, moreover, possessed a positive commercial value.  The department was convinced that the land was essentially mineral land, and hence not subject to disposition under the agricultural laws.

	Slanislaus Elec. Power Co

41LD655
9/4/1912

CA
	Granite

used for foundations, walls, abutments
	The act of August 4, 1892 permits the entry of lands chiefly valuable for stone, under the placer mining laws, was intended to and does apply only to deposits of stone of special or 'peculiar value for structural work, such as the erection of houses, office buildings, and such other recognized commercial uses as demand and will secure the profitable extraction and marketing of the product. 
	Un-stratified, extremely hard 
	
	Patent application protested by USFS who claimed that the land was wanted for power site use (diversion dam).  The government determined that the granite was a low grade granite that did not possess particular or peculiar value as a building stone, and that the stone was not susceptible of or valuable for any use other than that described as rough work, that no current use was occurring, no demand or market was shown, and the character of the stone was shown to be such that its extraction and removal would be unwarranted and unprofitable

	Holman v Utah

41LD314

7/15/1912

UT
	Clay, limestone
	The mere fact that land contains deposits of ordinary clay, or of limestone, is not in itself sufficient to bring it within the class of mineral lands and thereby exclude it from homestead or other agricultural entry, even though some slight use may be made commercially of such deposits. There may, however, be deposits of clay or limestone of such exceptional nature as to warrant the classification of the lands containing them as mineral lands.
	
	
	Claimant protested against indemnity school lands selections on lands encumbered by his claims, claiming valuable deposits of fire clay, gold, silver and copper and lime production.  Those portions of the subject lands containing a limestone quarry and kiln were excluded school lands selections.  For the remaining lands the government ruled that the occurrence of clay and limestone even with some commercial use could not be appropriated under the mining laws because there are vast deposits of same.  Mineral lands in the public land laws is confined to land containing materials such as metals, metalliferous ores, phosphates, nitrates, oils etc of unusual or exceptional values as compared to the great mass of the earth’s substance

	Hughes v Florida

42LD401

8/14/1913

FL
	Shells cemented by calcium carbonate
	A deposit of shell rock, used for building purposes, construction of roads and streets and the foundations of houses, is not a mineral within the meaning of the general mining laws.
	
	
	Protest by mining claimant against a state selection claiming a mound of stone and shell suitable for building purposes.
The government found that deposits whose sole use was for general building purposes and whose chief value was its proximity to town or city in contradistinction to numerous other similar deposits of the same character in the public domain, can not be appropriated under the mining laws.

	Gray Trust Co

47LD18

2/3/1919

UT
	Limestone
	The existence of a limestone deposit which is or may be, used in construction or surfacing of, roads, or as an ingredient in the manufacture of Portland cement, is not sufficient to subject it to mineral location when found in a region containing immense quantities- of similar deposits more favorably situated, and not otherwise possessing attributes which would bring it within the categories of mineral deposits made subject to location under the mining laws.
	
	
	The claimant asserted that the limestone was suitable for use in the manufacture of Portland cement and had a current use as an aggregate in road surfacing.  The government was not convinced that the limestone was of such an exceptional nature as to warrant the determination that the limestone could be adjudicated as a mineral that could be located under the mining laws, nor did the fact that the deposit was or might be used in the construction or surfacing of roads, justify location.

	Stephen E Day Jr.

50LD489

5/21/1924

UT
	Trap rock for use as ballast
	Trap, or trap rock,: .a general name for dark fine-grained rock, found in 'broken-up fragments in a limited area, which, is particularly suitable and can be profitably marketed for ballast, is, when the land in which it is contained is chiefly valuable for such, a valuable mineral deposit is subject to appropriation and patent under the placer-mining laws.
	
	
	Patent filed.  The government determined that the trap rock was something different than ordinary gravel because it was fouind in a loose broken up state, being peculiarly adapted for railroad ballast and for road metal and considered it, in utility, the equivalent of crushed rock.  They found the trap rock to be desirable and valuable and particularly adapted to these uses.

	Layman v Ellis

52LD714

10/16/1929

CA
	Sand and Gravel
	The question whether a given substance is locatable or enterable under the mining law" is not to be resolved solely by the test of whether the substance considered has a definite, chemical composition expressible in a chemical formula.

Mineral lands include not merely lands containing metalliferous minerals but .all such as are chiefly valuable for their deposits of a mineral character which are useful in the arts or valuable for purposes of manufacture.

Gravel is such substance as possesses economic value for use in trade, manufacture, the sciences, and in the mechanical or ornamental arts, and is classified as a mineral product in trade or commerce.

Lands containing deposits of gravel which can be extracted, removed and marketed at a profit are mineral lands subject to location and entry under the placer mining laws.
	
	
	Mining claim v homestead entry.
The Department found that there was a valuable sand and gravel deposit on the subject lands but that in view of the rule in Zinqnwerian v. Brumqna (39 L. D. 310), felt that they were bound to hold that lands valuable on account of sand and gravel deposits were not subject to entry under the mining laws and not excluded by reason thereof from entry under the homestead law.

The Secretary found that the gravel deposits were classified as a mineral product in trade and commerce and had a pronounced and widespread economic value because of the demand therefore in trade, manufacture, or in the mechanical arts. The Secretary also found that gravel had special properties or characteristics giving it special value. Those distinguishing special characteristics of gravel being purely physical and included notably, small bulk, rounded surfaces and hardness.  The Secretary determined that these characteristics rendered gravel readily distinguishable from other rock and fragments of rock and were the very characteristics or properties that long had been recognized as imparting to it utility and value in its natural state.
The Secretary over ruled Zinqnwerian v. Brumqna and found that lands containing deposits of gravel which can be extracted, removed and marketed at a profit were mineral lands subject to location and entry under the placer mining laws

	Big Pine Mining Corp

53ID410

7/21/1931

CA
	Limestone
	Lands containing limestone or other minerals, which under the conditions shown in the particular case can not probably be successfully mined and marketed, are not valuable because of their mineral content, nor subject to location under the mining law.
	
	
	Marketability issue.  The deposit was not mined and marketed at a profit.

	US v Black

64ID93 (A-27411)
4/1/1957

AZ
	Sandstone
	Where a deposit of sandstone is shown not to have a present or prospective market value, it is not a valuable deposit within the mining law, and a claim based on such a deposit is properly declared null and void.
	suitable for use in the construction of homes and other small buildings
	
	Building Stone Placer.
The Solicitor felt that the stone was locatable due to the fact that there was sufficient quantity and it was of a quality to make it at least suitable for use in constructing houses but that there was no present market and thus no prospective value for the stone.  In addition, use of the stone for fill could not validate a building stone placer claim

	US v Everett Foster et al

65ID1

1/8/1958

NV
	Sand and gravel
	To satisfy the requirement of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit can be extracted, removed, and marketed at a profit.
	
	
	The claimants were unable to meet the test of discovery.  They had done no testing to determine quality or quantity prior to withdrawal of the lands.  There was no present demand for the S&G and the material could not be disposed of in the current market at a profit

	US v Laura Duvall and Clifford F Russell

65ID458

11/19/1958

CA
	Granite and decomposed granite
	Where the deposits for which a mining claim has been located are a common variety of sand or stone, are of widespread occurrence, and are the country rock of the area, they are materials which the act of July 2'3, 1955, has removed from the category of valuable mineral deposits locatable under the mining laws and the fact that they, in common with all similar materials, may be of use and value for commercial purposes does not exempt them from the stricture of the statute.
	Usable as a road base material without processing
	
	The Solicitor found that the deposits of granodiorite (or quartz diorite) did not have a special and distinct economic use or value over and above the general run of such deposits, that the material was of widespread occurrence and was in fact the country rock of the area and therefore a common variety of stone and not locatable under the mining laws.  The Solicitor found that the assertation that the material was usable, without processing, as a road base, even if true, did not distinguish the material from all the other similar decomposed granitic material, in the general area.

	US v PD Proctor et al

A-27899

5/4/1959
UT
	Sand and Gravel
	To satisfy the requirements of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit could prior to that date be extracted, removed and marketed at a profit.
	
	
	The claimants admitted that the sand and gravel had no value as a ready-mix material or for concrete purposes.  It was held that there was no present market for the sand and gravel and in any future market the material could only be used as fill material.  No material had been sold from the claim and no discovery was made prior to 1955.  Did not meet marketability requirements.

	US v Clear Gravel Enterprises

The Dredge Corp

A-27967

A-27970

12/29/1959

NV
	Sand and Gravel
	To satisfy the requirement of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit can be extracted, removed and marketed at a profit and where claimants fail to make that showing the claim is properly declared null and void.
	
	
	The government found that the deposit was not extensive nor was it of good quality.  No material had been sold from the claims and there was no current market.  Relied heavily on US v Everett Foster et al, 65ID1 1/8/1958.

. 

	US v Reed H. Parkinson

A-28144

2/01/1960

NV
	Sand and gravel
	To satisfy the requirement of discovery on placer mining claims located for sand and gravel prior to July 23, 1955, it must be shown that the deposits can be extracted, removed and marketed at a profit.
	
	
	The subject lands were classified as suitable for lease and sale for residential purposes under the Small Tract Act of June 1, 1938 and the government filed charges against the claimants mining claims.  The claimant subsequently filed an application for patent.

It was held the mining claimant failed to show that the deposit could be mined, removed and disposed of at a profit. Furthermore, as of July 23, 1955, the claimant had done nothing to prepare the sand and gravel on his claims for market. He had not established the quantity of gravel on the claims; he had no equipment to remove the deposits and to process them.

	US v Mary A Mattes

67ID63 (A28009)
02/29/1960

CA
	clay
	To satisfy the requirements for discovery on a placer mining claim located for a deposit of clay, it must be shown that the clay is not only marketable at a profit but that it is not a common clay suitable only for the manufacture of ordinary brick, tile, pottery, and similar products.

A deposit of clay which contains impurities useful as flux material in the manufacture of sewer pipe but which is not of an unusual: or exceptional nature is a common clay where it is clear that all common clays possess the same substances and in more or less the same degree.
	Contains certain impurities and, is used in the manufacture of vitrified. sewer pipe


	
	USFS patent application.
A deposit of sedimentary shale containing impurities, chiefly iron oxide and sodium and potassium oxide, the first of which gives the product a desirable red color and the latter makes possible the vitrification of the clay at lower temperatures. The shale was used in the manufacture of vitrified sewer pipe.  The shale was combined with better quality and rarer clays to produce a mix with certain desired characteristics.

The hearing examiner dismissed the protest, holding that there was a market for the shale deposit; that, because of the flux materials in it, the shale was usable for purposes other than making common brick: and that as a result there has been discovery of a valuable mineral and the land was mineral in character.

The Director affirmed the hearing examiner's decision on the ground that the shale was peculiarly valuable for the manufacture of sewer tile because of the chemical composition of the clay and the flux materials contained in it. The Director stated that common or ordinary deposits of clay would not constitute minerals subject to location under the mining laws.

The United States appealed on the grounds that a shale deposit of the nature of the one found on the claim was not and never had been subject to location under the mining laws, and that, even if it once was, it no longer is because of the enactment of section 3 of the act of July 23, 1955 (30 U.S.C., 1958 ed., sec. 611).

The Solicitor held that the impurities, or flux materials, were merely the ordinary substances found in common clay.  The solicitor found that the shale did not contain flux materials in unusual combinations or that it is different in composition from any other common clay.  Common variety.

	U.S. v The Dredge Corp

A-28022

12/18/1959

NV
	Sand and Gravel
	To satisfy the requirements of discovery on a placer mining claim

located for sand and gravel, it must be shown that the deposit can be extracted removed and marketed at a profit, and where the evidence is to the contrary, the claim is properly declared null and void,
	
	
	

	United States v. J. R. Henderson

68ID26 (A-28496)

1/13/1961

NV
	Sand and Gravel
	Sand and gravel suitable for construction purposes, although admittedly superior in quality to other deposits of the same minerals, are common varieties so long as they are used only for the same purposes as other deposits which are widely and readily available.
	unusual hardness and sharpness, freedom from impurities and unusual colors
	
	The claimant maintained that the deposits on the claims contain hard sand and gravel free from blow sand and caliche and was of the proper size and gradation in size and when mixed in proportions, very close to the perfect percentage for construction use so that it is possible to use or sell pit run material which would meet construction specifications for concrete aggregate and, because of the sharpness of the grains, he would be able to sell the sand for mortar and plaster.  In addition the claimant declared that concrete made from aggregate produced on the claims could be ground and, polished to produce an attractive stone of various muted shades of cream, coral, brown, purple, gray and black in irregular shapes while surrounded by the light gray of the concrete mix. The result was an acceptable substitute for terrazzo, the marble which was normally shipped in from Italy-or Georgia.

The solicitor held that the sand and gravel found on the contested claims was of good quality and suitable in every way for concrete aggregate as extracted from the pit or with some blending of materials taken from deep and shallow pits. He found that the value of S&G to the claimant was derived from the S&G’s good quality as building materials without expensive processing, its location close to the processing plant and the lack of caliche.  The solicitor held that the use of the S&G in the terrazzo substitute was not a demonstration of special and distinct -value since it is limited in amount and restricted to local use. The predominant use of the sand and gravel was for ordinary construction purposes.  The solicitor concluded that the fact that the sand and gravel deposits may have had characteristics superior to those of other sand and gravel deposits did not make them an uncommon variety of sand and gravel so long as they are used only for the same purposes as other deposits which are widely and readily available. Common variety.

	United States v Nick Chournos et al 

A-28577 

7/14/1961

UT
	Sand and gravel
	Pre July 23, 1955 claims

Where the only use to which sand and gravel are put is as fill for the base of roads or embankments, the fact that they are sold for these purposes does not satisfy the requirements of the mining laws.
	color is very light, practically white, which is desirable for concrete work
	
	The claimants had located claims in anticipation of selling S&G to the railroad for fill material.  The claimants had negotiated with the railroad but could not agree on pricing.  Claimant asserted unique characteristics for use in concrete work, but it was held that any market was being met by other producers closer to said market. The Solicitor seemed to feel that an actual market as shown by actual sales was needed to show discover even though there was an obvious potential market to the railroad but held that even if the claimants had shown that there was a market for the materials found on the claims, this fact would not serve to validate the claims over the clear showing that the only market for the sand and gravel was for use as fill for the base of roadways or embankments. Common variety.

	United States v Mary V Chamberlin 

A-28610

7/17/1961

CA
	Sand and gravel
	Pre July 23, 1955 claims

Deposits of common varieties of sand and gravel are not deemed to be valuable mineral deposits within the mining laws so as to give effective validity to any mining claims thereafter located under those laws and claims located for sand and gravel prior to July 23, 1955, are valid only if they met the requirements of the mining laws prior thereto.
	The detrital materials in the deposit have certain special characteristics that produce effects in concrete which make them useful for specialty concrete for decorative purposes  in walls, floors, fountains and around swimming pools
	
	Mining claims located in 1948.  No extensive workings were undertaken and no removal of sand or gravel was made. The land was later included in classification orders, which made the land available for lease and sale as small tracts for recreational and home-site purposes. The BLM brought contest proceedings to determine the validity of the mining claims, finding the claims invalid.  Upon appeal the Solicitor held that the claimant had not shown discovery on the claims, neither at the time of the hearing or prior to 1955. Common variety.

	United States v. R. B. Borders et al. and J. R. Osborne et al.

A-28624

10/23/1961

NV
	Sand amd grave;
	It is proper to declare mining claims located for sand and gravel prior to July 23, 1955, to be null and void and to reject an application for a mineral patent covering those claims where the locators fail to show that the deposits within the claims can be extracted, removed, and marketed at a profit.
	
	
	Pre-55 sand and gravel claims. The solicitor declared mining claims, located for sand and gravel prior to July 23, 1955, to be null and void and rejected an application for a mineral patent covering those claims because the locators failed to show that the deposits within the claims could be extracted, removed, and marketed at a profit.

	United States v D G Ligier et al

A-29011

10/8/1962

AZ
	Tuff
	Building stone suitable for construction purposes which is found in an extensive range of pleasing colors, has high compressive strength and light weight, but can be used only for the same purposes as other widely available but probably less desirable deposits of the same material, is a common variety of building stone and not locatable under the mining laws since its special characteristics do not give it a special, distinct value.
	pleasing colors, high compressive strength and light weight
	
	The stone was a tuff having colors ranging from white through cream, pink, lavender and brown, with high compressive strength and light weight. The locators hoped to develop a market for the stone as an ornamental building stone, but only one car load had been removed from the claims, and there was a vast deposit not only on the claims but in a 20-mile area surrounding the claims. It was found that the claims had no special economic value over and above the general run of deposits of building stone. It was also held that as marketability of the stone had not been proved, in any event, there was not a discovery of a valuable deposit even if the claims were locatable. Common variety.

	United States v Kelly Shannon et al

A-29166 

4/12/1963

CA
	crystalline quartz referred to as Jasparized agate or agatized Jaspar

calcium clay


	Building stone suitable for construction purposes which is found in pleasing colors, which splits readily and can be polished satisfactorily, but can be used only for the same purposes as other available building stone is a common variety of building stone and not locatable under the mining laws since its special characteristics do not give it a special, distinct value.

The Department has held consistently that building stone is not indicative of an uncommon variety of stone.

Clay in which laboratory tests show the clay to be unsuitable for an oil-bleaching material or as catalytic agent even with acid treatment to increase its absorbency cannot be regarded as an uncommon variety of clay on the basis of one sale for mixing in stone plaster

mineral

Material used for nonstructural facings on buildings, decorative stone

around fireplaces, or for landscaping has been deemed to be building stone
	pleasing colors, which splits readily and can be polished satisfactorily
	
	Pre July 23, 1955 claim.

The building stone had pleasing colors -and split readily. Only a few sales had been made, primarily to an interested party, and the Government witness had taken the stone to 15 rock dealers who were not interested in it. It was held that this limited use did not indicate that the stone was of an uncommon variety.  The deposit was found to be a common variety stone.



	United States v. Frank Melluzzo et al

 70ID184 (A-29074)

5/20/1963

AZ
	Pink quartz
	A mining claim, the validity of which is challenged under section 3 of the act of July 23, 1955, is properly held to be null and void when the claimant's evidence shows that the great bulk of sales of stone from the claim are for ordinary construction purposes and that only two small sales of a better quality of the stone were made for lapidary purposes.

Where a mining claim contains a large deposit of quarts suitable for ordinary construction purposes but scattered in the deposit are small pockets of pink or rose quartz suitable for lapidary purposes, it is questionable whether the pockets can be considered as a separate deposit of an uncommon variety of stone apart from the general deposit of which they are a part.

Two sales of an uncommon variety of stone for $260 in a period of two years fall far short of establishing that the stone constitutes a valuable mineral deposit which will establish the validity of a mining claim.
	Deposit contains rose quartz without flaw or cracks suitable for use in making jewelry
	semiprecious in character
	Pink quartz had been sold and used for some ornamental building purposes, and a small amount of stone had been sold as gem stone for lapidary purposes. This latter stone was disseminated throughout the lower grade building stone. There were other large deposits of the building stone in the area, and similar deposits elsewhere in the State and two other States. The decision held that the lower grade stone was sold for the ordinary uses to which any colored building stone is put and that it -was a common variety. The claimants contended that because the stone sold for $20 to $40 per ton, whereas ordinary stone is sand, rock, or other material selling for from $0.25 to $10 per ton, their stone should be considered to be an uncommon variety. The Department held that price alone was not the pertinent criterion but only a factor that might be of relevance. As for the stone suitable for lapidary purposes, assuming that it could be considered to be an uncommon variety, the Department found it could not be segregated as a separate deposit from the mass of ordinary stone and that, even if it could be, the two sales of 520 pounds of the stone for $260 in two years fell short of demonstrating that the lapidary stone constituted a valuable mineral deposit. Common variety.

	United States v R. R. Hensler Sr. et al

A-29973 

5/14/1964

CA
	Sand and gravel
	Sand and gravel which meet road construction specifications without expensive processing and are especially well suited for road construction but which are used only for the same purposes as other widely available, but less desirable, deposits of sand and gravel are common varieties of sand and gravel and not locatable under the mining laws since these facts do not give them a special, distinct value.

A common substance that is used for a very common usage despite the fact that it may be uncommonly well suited to that usage with little or no processing does not thereby change it into an uncommon mineral subject to location under the mining law.
	Material met or exceeded specifications of the Division of Highways for base or surface course, the material was unusually well suited for use in highway construction, and that, the deposits are of a type and quality that is not common in Imperial County.
	
	The solicitor held that the deposits had not been shown to possess characteristics which would remove them from the category of "common varieties" of sand and gravel. The evidence showed that the material was a common substance that was used for a very common usage. The fact that the sand and gravel was uncommonly well suited to that usage with little or no processing did not change it into an uncommon mineral subject to location under the mining law.  Common variety.

	United States v. Basich, 

A-30017 

9/23/1964

CA


	Sand and gravel
	Materials of superior quality which can be produced advantageously but which are used only for the same purposes as other varieties of material and are not locatable under the mining laws since these advantages do not give them a special, distinct value
	hardness, soundness, stability, favorable gradation, non-reactivity and non-hydrophilic qualities
	better quality than other deposits
	The subject lands were located for sand and gravel containing some gold and silver.  The lands passed to the State of CA under a school grant and BLM brought contest against the claims.  The claimant claimed that the sand and gravel on the claims were superior to sand and gravel found elsewhere off the claims.  The Solicitor held that that even though the subject materials were of superior quality and could be produced advantageously but which were used only for the same purposes as other less desirable deposits of the same materials they were to be found to be common varieties of material and were not locatable under the mining laws since these advantages do not give them a special, distinct value.  Common variety.

	United States v. Kenneth McClarty

71ID331 (A-29821)

8/7/1964

WA

(see McClarty v Sec of Int. 408F2d908

9th Cir)  (see also 71IBLA020

81 I.D. 472
US v McClarty, Kenneth

8/29/1974)


	Andesite


	A deposit of building stone fractured to a large extent into regular rectangular shapes and sizes which are suitable for use in construction without further cutting or splitting and which exist in a greater proportion in the deposit than in other deposits of the same stone in the vicinity is not an uncommon variety of building stone which is locatable under the mining laws because it has a special and distinct value where it appears that the regularly shaped stone is usually, by customer preference, mixed with irregularly shaped stone from the claim in construction usage and that the regularly shaped stone is not shown to have any uses over and above those of deposits of ordinary building stone in the locality.
	The deposit was unique in that seventy per cent or more of the stone had been shaped by nature into forms immediately useable in commercial and residential construction
	The deposit had a unique and special property or characteristic for use as building stone, and it was used by the locator for that purpose in commercial and residential construction
	The stone was used as veneer on walls, for chimneys, patios, and general rubble construction. There were other deposits of the stone in the area and in other parts of the State and another State, but the unique feature claimed for the deposit in question was that a high percentage of the stone was fractured naturally into regular shapes which could be used for construction with a minimum of cutting or splitting. The hearing examiner found that the naturally fractured stone was not distinguishable from the other stone in the area and that the economic advantage enjoyed by the deposit over other deposits because of its higher concentration of naturally fractured regularly shaped stone, did not give the deposit a special and distinct economic value. The Director overturned this decision, finding that there were commercial quantities of the material. In reversing the Director's decision on appeal to the Secretary, it was found that although most of the stone was regular in size and shape, no special value had been recognized in actual usage because of these characteristics, and that the regularly shaped stone on the claim was used for the same purposes as the irregularly shaped stone in the same deposit, and as stone found in other deposits in the locality. It was stated that the fact the stone did not require as much cutting or shaping did not endow the stone with the character of an uncommon variety. It was also stated that there was no evidence that the colors of the stone were more varied or more desirable for construction purposes, giving it a special and distinct value, over other colored stone in the vicinity.

Appealed to District Court. Ultimately found to be an uncommon variety.

(see McClarty v Sec of Int. 408F2d908

9th Cir)

	United States v E M Johnson et al

A-30191 

4/2/1965

CA
	Limestone
	Limestone used as rubble in building construction having no distinct or special properties giving it special value and indistinguishable from limestone found in many other areas is a common variety of mineral -within the meaning of the act of July 23, 1955

Although a building stone may have unique physical properties it is not an uncommon variety where the unique properties do not give it special value for use as a building stone
	commercially valuable
	
	Limited sales of limestone were made for ordinary construction purposes. A Government witness testified that it was useful only as rubble and that it had wide occurrence and no special characteristics, and that nine stone dealers were not interested in buying it. The Department held that merely because a material may have commercial value, this does not establish that it is an uncommon variety.  Common variety.

	US v Keith J Humphries

A-30239

4/16/1965

NM
	Sand & gravel
	To satisfy the requirement for discovery on a placer mining claim located for common varieties of' sand and gravel a few days before July 23, 1955, it must be shown that the materials within the limits of' the claim could have been extracted, removed, and marketed at a profit before that date, and where the evidence shows that prior to that date no sales had been made from the claim and the quantity of'

sand and gravel on the claim bad not been ascertained., even though S sand and gravel of like quality was being sold in the vicinity, the mining claim is properly declared null and void.

Where a mining claimant fails to show that pea gravel in a mining

claim is a gravel having some property giving it a special and distinct value, the claim is not locatable under the mining law after July 23, 1955.
	claims contain

pea gravel which is in demand as a roofing material and brings a higher price
	
	Claimant located a claim for sand and gravel on July 16, 1955. The Secretary determined that the validity of the mining claims depended upon whether (1) the claimant had made a discovery of valuable deposits of common varieties of sand or gravel on the claims at some time before July 23, 1955, while the minerals were still locatable or (2) he had made a discovery on the claims, regardless of date, of valuable deposits of otherwise common varieties of minerals which have some property giving them distinct and special value.

The claimant had not mined or removed any material from the claims and was unable to provide evidence that there was sufficient quantity of material existing on the claim prior to July 23, 1955 to warrant a prudent man in expending his labor and means with a reasonable prospect of success in developing a valuable operation.

The Secretary found that the fact that sand and. gravel might have been produced and sold commercially from other land in the vicinity did not prove that there was a demand for the material from the particular claims in question.

The claimant claimed that the claims contained an abundance of pea gravel that could be used as roofing material that would bring a higher price than regular sand and gravel.

The Secretary found that there was no evidence to indicate that the occurrence of pea gravel in the claims was unique in any way and that there no testimony that pea gravel had any unique property giving it special value.  Common variety.

	United States v Loyd Ramstad and Edith R

A-30351

9/24/1965

NV
	Sand and gravel
	Pre July 23, 1955 claims

Sand and gravel suitable for road base, asphalt-mix and concrete aggregate without expensive processing but which are used only for the same purposes as other widely available, but less desirable, deposits of sand and gravel are common varieties of sand and gravel and not locatable under the mining laws since these facts do not give them a special, distinct value.
	
	
	The hearing examiner held all the claims invalid and rejected the applications for patent, finding that the claimants had not established that prior to July 23, 1955, the sand and gravel on the claims could have been extracted, removed and marketed at a profit, or even that it could compete in the local market. On appeal, the Office of Appeals and Hearings affirmed, finding that the sand and gravel was a "common variety" of sand and gravel. Upon further appeal the Assistant Solicitor also ruled that the deposit was a common variety finding that even though there was some evidence that the sand and gravel found on the subject claim was of better quality, the fact that sand and gravel deposits may have characteristic superior to those of other sand and gravel deposits does not make them an uncommon variety of sand and gravel so long as they are used only for the same purposes as other deposits which are widely and readily available.  Common variety.

	United States v. Coleman, 390 U.S. 599, 88 S. Ct. 1327, 20 L. Ed. 2d 170

4/22/1968
	quartzite
	In determining whether a mineral deposit was "valuable" under 30 USC 22, so as to authorize the issuance of a patent, the "marketability test" was proper, and was a complement to, and a refinement of, the "prudent man test," under which the discovered deposits must be of such a character that a person of ordinary prudence would be justified in the further expenditure of his labor and means, with a reasonable prospect of success, in developing a valuable mine. 
	
	
	In 1956 Coleman applied to DOI for a patent to certain public lands, based on his entry onto and exploration of these lands and his discovery there of quartzite.  Coleman contended that the quartzite deposits qualify as "valuable mineral deposits" under 30 U. S. C. § 22 and made the land "chiefly valuable for building stone" under 30 U. S. C. § 161. The Secretary of the Interior held that to qualify as "valuable mineral deposits" under 30 U. S. C. § 22 it must be shown that the mineral can be "extracted, removed and marketed at a profit" -- the so-called “marketability test." Based on the largely undisputed evidence in the record, the Secretary concluded that the deposits claimed by Coleman did not meet that criterion.  As to the alternative "chiefly valuable for building stone" claim, the Secretary held that Coleman's quartzite deposits were a "common variety" of stone within the meaning of 30 U. S. C. §  611, and thus they could not serve as the basis for a valid mining claim under the mining laws.  The Secretary denied the patent application, but Coleman remained on the land, forcing the Government to bring action in the District Court against Coleman.  Coleman filed a counterclaim seeking to have the District Court direct the Secretary to issue a patent.  The District Court, agreeing with the Secretary, rendered summary judgment for the Government.  On appeal the Court of Appeals for the Ninth Circuit reversed, holding specifically that the test of profitable marketability was not a proper standard for determining whether a discovery of "valuable mineral deposits" under 30 U. S. C. § 22 had been made and that building stone could not be deemed a "common variety" of stone under 30 U. S. C. § 611.  The Secretary appealed.  The Supreme Court reversed and held that (1) in determining whether a mineral deposit was "valuable" under 30 USC 22, so as to authorize the issuance of a patent, the "marketability test" was proper, and was a complement to, and a refinement of, the "prudent man test," under which the discovered deposits must be of such a character that a person of ordinary prudence would be justified in the further expenditure of his labor and means, with a reasonable prospect of success, in developing a valuable mine, (2) under the "marketability test" the deposits of quartzite stone did not qualify as "valuable mineral deposits" under the statute, and (3) the quartzite stone (in view of the immense quantities of identical stone found in the area outside the claims), must be considered a "common variety" within the exclusionary language of 30 USC 611 declaring that a deposit of common varieties of stone shall not be deemed a valuable mineral deposit within the meaning of the mining laws.

	United States v. U.S. Minerals Development Corporation,

 75ID127

4/30/1968

CA
	reddish quartzite stone

used as veneer on walls and for fireplaces, patio doors and other building purposes
	To determine whether a deposit of building stone or other substance listed in the act of July 23, 1955, is of a common or uncommon variety, there must be-a comparison of the deposit with other deposits of similar type minerals in order to ascertain whether the deposit has a property giving it a distinct and special value. If the deposit is to be used for the same purposes as minerals of common occurrence, then there must be a showing that some property of the deposit gives it a special value for such use and that this value is reflected by the fact that the material commands a higher price in the market place. If, however, the stone or other mineral has some property making it useful for some purpose for which other commonly available materials cannot be used, this may adequately demonstrate that it has a distinct and special value.
	attractive, shiny luster
	
	The Secretary, impelled by the Coleman decision to breathe some life into the building stone statute, defined guidelines for distinguishing between common varieties and uncommon varieties of building stone. These guidelines, were (1) there must be a comparison of the mineral deposit in question with other deposits of such minerals generally; (2) the mineral deposit in question must have a unique property; (3) the unique property must give the deposit a distinct and special value; (4) if the special value is for uses to which ordinary varieties of the mineral are put, the deposit must have some distinct and special value for such use; and (5) the distinct and special value must be reflected by the higher price which the material commands in the market place.

The result in the Minerals Development Corporation case was a remand for further hearing to develop further evidence regarding the price commanded by the stone in question, as compared to other building stone on the market

	United States v Gene DeZan et al 

A-30515 

7/1/1968

CA
	driftwood stone and driftstone veneer


	There must be a comparison of the deposit with other deposits of similar type minerals in order to ascertain whether the deposit has a property giving it a distinct and special value. 

If the deposit is to be used for the same purposes as other minerals of common occurrence, it must possess some property which gives it special value for such uses which value is reflected in the fact that it commands a higher price in the market place, or it must have some property which gives it value for purposes for which the other materials are not suited.
	Toughness

hardness

strength

artistic appearance


	
	This case concerns claims containing deposits of limestone, dolomite and wollastonite, as well as other rock formations. Part of this mineralization occurred in the form of "driftwood" and "driftstone veneer", decorative stone which is useful in fireplace construction, commercial building fronts, house fronts, walls, and similar uses.

The hearing examiner found that the material occurred over a widespread area and that the driftwood rock, which had been removed and marketed from the claims, had been used as a decorative building stone in the construction of interior and exterior walls, fireplaces, etc. He further found that building stone suitable for construction purposes, which were found in pleasing colors, which splits readily and could be polished satisfactorily, but could be used only for the same purposes as other available building stone, was a common variety of building stone, not locatable under the mining laws.

He found no evidence in the record that driftwood stone possessed any distinct economic value for use as a building stone over and above the general run of such deposits, and he held it to be a "common variety"  The Secretary upheld this finding.

	United States v John C Chapman et al

 A-30581 

7/16/1968

AZ
	Cinders used as fill and borrow as well as for road surfacing
	Pre July 23, 1955 claims

To satisfy the requirements of discovery on a placer mining claim located for cinders prior to July 23, 1955, it must be shown that the deposit could, prior to that date, have been extracted, removed and marketed at a profit, and where the only evidence of marketability at a profit is a showing that thousands of tons of cinders were removed by others with the permission of the claimants at no cost above actual operating expenses to the users the claim is properly declared null and void.
	
	
	Strictly a pre 1955 issue of marketability.  There was a market for cinders in AZ.  No cinders were actually sold from the claim prior to 1955. There was no evidence in the record that cinders from the claim could have been profitably marketed during that time. The claimant considered commercial value existed simply because the cinders were used in highway construction. Although there was testimony as to what prices were being paid for different classes of material, such as that found on the claim, there was no relating of prices to costs of extraction, hauling, etc., which could have demonstrated that the material could have been sold at a profit. There was evidence that there was a market for cinders in Arizona but evidence that cinders have been sold from some deposits in the State or may be sold at the time of the hearing, was not evidence that cinders from the claim were marketable between 1953 and 1955. The want of evidence of a profitable market for these cinders, coupled with evidence that thousands of tons of cinders have been removed from the claim with the claimants' permission at no expense to the removers above their own operating cost and with claimant’s acknowledgment that they had never received any remuneration from the sale of cinders, was sufficient to sustain the finding that the discovery of a valuable mineral deposit had not been shown.

	United States v William M Hinde et al

A-30634

7/9/1968

NV
	Sand and Gravel
	Pre 1955 claims

To satisfy the requirements of discovery on placer mining claims located for sand and gravel before July 23, 1955, it must be shown that the deposit could, prior to that date ,have been extracted, removed and marketed at a profit, and where the evidence shows that up to that date substantial amounts of material had been sold only as pit run for fill or other such purposes and only a minute amount had been sold for a few dollars as concrete aggregates and that, at the most, there was only a potential future market for qualifying uses on that date, the claims are properly declared null and void.
	Absence of big boulders
	
	From the date of location of the claims in 1953 until the date of the hearing, substantial quantities of material were removed from the claims, most of which were removed after 1955 and most of which consisted of unprocessed "pit run" which was used for fill material and for road base. The only sales of material from the claims, other than pit run material, shown between 1953 and 1955, were 63 cubic yards for concrete aggregate, valued at only a few dollars. It was held that this small amount of sales could not be considered as establishing a market, and without a market there could be no discovery on the claims. The appellants' concept of a discovery, based upon the potentiality of the claims in 1955, was rejected.

	US v R W Brubaker et al

A-30636

7/24/1968

CA
	colored volcanic rock

crushed into various sizes and sold

for roofing granules and to a much lesser extent for other decorative

and building purposes
	Whether deposits of stone within a mining claim are common varieties of stone no longer locatable under the mining laws since the act of July 23, 1955, or are locatable as an uncommon variety having a "distinct and special value", may be determined by ascertaining whether the deposit has some property making it useful for some purpose for which other commonly available materials cannot be used which gives it such value, or if used for the same purposes as minerals of common occurrence by determining if it has some property which gives it a special value for such use as reflected by the fact that the material commands a significantly higher price in the market place than the other materials.

Where mining claims are located after July 23, 1955, for deposits of stone which are used for roofing granules and which may have physical or chemical characteristics superior for that purpose than other stone also used for the same purpose, the deposits cannot be considered to be uncommon varieties of stone which are subject to location unless their product commands a significantly higher price in the market place because of those characteristics than the other stone used for the same purpose
	special

economic value because of the unusual colors of the rock
	
	The hearing examiner found that although the material on some of the claims had an unusual color and certain physical properties which made it of a good quality for roofing purposes, and give appellants certain economic advantages over their competitors, it did not have a distinct special economic value for use over and above the normal uses of the general run of material used for such purposes.  The Office of Appeals and Hearings concurred in the conclusion that it was therefore a common variety of material.  The Secretary remanded the case because there was insufficient information upon which a comparison could be made of the economic value of the rocks within the claims, with other stone used for the same purposes. 



	US v Pierce

75LD270 (A-30537)

8/30/1968

CA
	mica schist or biotite gneiss

feldspar

aplite

mica

silica sand

limestone
	To satisfy the requirement that deposits of minerals of widespread occurrence be "marketable" it is not enough that they are capable of being sold but it must be shown that the mineral from the particular deposit could have been extracted, sold, and marketed at a profit.

The Act of July 23, 1955, excludes from mining location only common varieties of the materials enumerated in the Act, i.e., "sand, stone, gravel, pumice, pumicite, or cinders"; therefore, a material must fall within one of those categories before the issue of whether it is a common variety becomes pertinent.

Where a stone containing mica can be ground and used as a whole rock for certain purposes, the issue may properly arise as to whether the particular stone is a common variety which is excluded from mining location by the act of July 23, 1955; but if the interest. in the stone is simply for the mica to be extracted from the stone and value is claimed only for the mica, the issue presented is not whether the stone is a common variety of stone but whether the mica or feldspar constitute valuable minerals subject to location irrespective of the 1955 Act.

Where a deposit' of sand has an allegedly valuable mica and feldspar content, its locatability may depend upon either whether the sand is locatable as an uncommon variety of sand because of its mica and feldspar content or whether the mica or feldspar constitute valuable minerals subject to location as mica or feldspar.
	
	
	The ruling was on the distinction between mineral and stone.  A broad range of earth materials can be called stone.  The distinction made in this case was whether the entire rock (or stone) had value or whether the value was in one of the constituent elements or minerals.  The deposit in question included limestone, aplite, mica schist and feldspar.  The limestone and aplite were not at issue – concluded to be common varieties based on use.  The important distinction that was made was for the Schist.  The rock was crushed and used for backing on composition roofing – it was noted that any sand or crushed stone could be used.  IBLA concluded that the schist was considered to be “stone” and therefore a common variety.  The claimant also asserted value for the mica alone.  Under the distinctions previously made in this case mica would be a mineral constituent of the rock and therefore, not a common variety question.  The validity of the claims would then rest on the marketability of the mica.

	US v Pierce

75ID270 (A-30564)

8/30/1968

CA
	limestone,

feldspar, aplite, biotite gneiss or mica schist, and sand
	Where a stone containing mica can be ground and used as a whole rock for certain purposes, the issue may properly arise as to whether the particular stone is a common variety which is excluded from mining location by the act of July 23, 1955. But if the interest in the stone is simply for the mica to be extracted from the stone and value is claimed only for the mica, the issue presented is not whether the stone is a common variety of stone but whether the mica or feldspar constitute valuable minerals subject to location irrespective of the 1955 Act.

Where a deposit of sand has an allegedly valuable mica and feldspar content, its locatability may depend upon either whether the sand is locatable as an uncommon variety of sand because of its mica and feldspar content or whether the mica or feldspar constitute valuable minerals subject to location as mica or feldspar.

Lack of discovery is properly found in the case of deposits of common varieties of limestone, aplite, and mica schist where credible evidence is lacking that materials from the deposits could have been marketed at a profit as of July 23, 1955, evidence that a general market for the materials existed as of that date and purely theoretical evidence as to profitable operations are not sufficient to show a discovery where the credibility of the evidence is open to question.


	unique and distinct in that the mica, feldspar silica sand and heavy mineral constituents can be easily separated and the products of such separation result in a pure biotite mica and a feldspar silica sand that can meet the chemical specifications of the glass and ceramic industry
	
	Pierce appealed a decision of the hearing examiner, asserting that materials claimed to be valuable on the lode claims were limestone, aplite, mica schist (or biotite gneiss), and feldspar. The materials of asserted value on the placer claim were mica and feldspar silica sand.

The hearing examiner concluded that each of the deposits on the claims, limestone, feldspar, aplite, biotite gneiss or mica schist, and sand, was a common variety within the meaning of the act, that this being so, present marketability was immaterial, and that as a result all of the claims were null and void.

On appeal to the Director, Pierce contended that among other things the deposits of mica schist, feldspar, and feldspar silica sands on the claims are not of widespread occurrence and that the minerals they contained were not common varieties.

The Chief, Office of Appeals and Hearings, Bureau of Land Management, held that a deposit of a widespread nonmetallic mineral is a valuable mineral deposit within the meaning of the mining laws only if the claimant can demonstrate that it can be mined, removed and disposed of at a profit.  The Office of Appeals and Hearings found that in the absence of a showing that a valuable mineral deposit existed within the mining claims, there was no need to determine whether or not the deposits were of a "common variety."

Pierce appealed to the Secretary.  The Secretary made a distinction between stone and mineral, stressing the importance of not confusing the material with the constituent elements that make it up.  That is, in determining whether a particular material falls within the purview of the common varieties provision, it is necessary to determine whether the material as a totality has value or whether only a constituent element of the material has value.

The Secretary found that the limestone and aplite occurred in rock formation and was used in crushed or ground form and that there was no evidence in the record to indicate that the limestone and aplite was different from the limestone and aplite commonly found in the Southern California area.

The mica schist presented a different problem. On the one hand, great value was claimed for use of the mica schist as backing on composition roofing. For that use the whole rock was simply ground and the pulverized rock applied. The mica content was of little significance as it averaged 10 or 12 percent but could be as low as 1 or 2 percent and other material could be used for the same purpose, such as beach sand. The Secretary found that mica schist is properly considered to be a "stone" within the meaning of the common varieties provision and that, used as a stone, it is a common variety having no unique or special value.

If the mica and feldspar could be extracted or separated from its matrix then the values would not be for the stone but for the minerals feldspar or mica alone, and they would not be characterized as a stone within the purview of the common varieties act.  To sustain the validity of the claims the mica and or feldspar would have to satisfy the test of present marketability at a profit.

	US v Mt Pinos Development Corp

75ID320 (A-30823)

9/27/1968

CA
	Sand and Gravel
	The marketability of sand and gravel from a claim located after the act of July 23. 1955, for sand and gravel is not sufficient to validate the claim if the deposit has no property giving it a distinct and special value

A sand and gravel deposit which may have the necessary qualities for road, tunnel and dam construction projects nearby and is marketable but has no property giving it a distinct and special value for such purposes or for other purposes for which other commonly available deposits may be used, is a common variety

The factors of quality and quantity, proximity to market, accessibility to transportation, etc., merely go to establishing commercial value
	Valuable deposit of marketable sand and gravel and also because it contains gold.


	
	The decision found that the sand and gravel within the claim, although marketable, was a common variety, not locatable under the mining laws and that the gold values shown within the claim were insufficient to establish a discovery of a valuable mineral deposit.

	United States v Owen O Roberts et al

A-30941 

10/15/1968

CA
	decomposed granite
	A large deposit of decomposed granite is properly held to be a common variety of stone where there is positive testimony that it is of poor quality unsuitable for road construction, except possibly as sub-base, and occurs extensively in a wide area and the only exceptional properties asserted for it are that it will carry heavy weight and drain well.
	Ability to support weight and its excellent drainage property
	
	No decomposed granite from the claims had been sold at any time, before or after July 23, 1955. The material was found suitable only as sub-base. The claimants were unable to shown that the granite had any special properties giving it a distinct and special value. 

Common variety.

	McClarty v Sec of Int.

408F2d908

9th Cir 

1/10/1969

(see US v McClarty 71ID331(1964) and

071IBLA020

81 I.D. 472
US v McClarty, Kenneth

8/29/1974)


	
	
	
	
	Appeal from original decision US v McClarty 71ID332(1964).

The claimant challenged the district court's dismissal of his action seeking review of an adverse decision from the interior secretary, rejecting appellant's claim to mine for building stone.

The criteria established in US Minerals Development Corp., 75ID127 (1968) were later stated with approval in this case, with the addition of the suggestion that the unique property of the deposit might allow lower costs of mining and thus greater profits.

The following standards to “distinguish between common varieties and uncommon varieties of material” were set forth:

1-There must be a comparison of the mineral deposit in question with other deposits of such material generally

2-The mineral deposit in question must have a unique property

3-The unique property must give the deposit a distinct and special value

4-If the special value is for uses to which ordinary varieties of the mineral are put, the deposit must have some distinct and special value for such use

5-The distinct and special value must be reflected by the higher price which the material commands in the market place or by reduced cost or overhead so that the profit to the claimant would be substantially more.

Remanded  see 71IBLA020

81 I.D. 472 US v McClarty, Kenneth, 8-29-1974.

	US v Melluzzo

A-31042

7/31/1969

AZ

See 534 F.2d 860; 1976
	Sand and gravel,

building stone or decorative field stone (rounded basalt and green stone)
	The fact that a deposit of sand and gravel has a location closer to the market than others does not make it an "uncommon variety" as location is not a unique property inherent in the deposit but only an extrinsic factor.

A deposit of sand and gravel which has physical characteristics that surpass those of some operating sand and gravel deposits in the marketing area but which is not shown to be significantly superior in physical properties to the predominant commercial sand and gravel deposits in the area is not an uncommon variety.
	S&G - gradation, absence of plastic fines, alkali reactivity, abrasion, soundness and asphalt mix design
	
	The Solicitor found that the sand and gravel from the claims was used for the same purposes as other sand and gravel deposits, that is, for the construction of roads and other building purposes.  It was found that the claimants failed to show that the sand and gravel deposits had unique properties which would set them apart from the common varieties of sand and gravel in the market area.

The stone was used for decorative purposes in walls, fireplaces, and other structures and in landscaping.  The claimant claimed that the stone was of a rare occurrence in the area.  The Solicitor found that the stone commonly occurred in the market area and was used for the same decorative purposes as other stone in the area. 

Appealed

Common variety.



	US v Frank and Wanita Melluzzo

76ID160 (A-30595)
07/31/1969

AZ
	Schist
	Deposits of building stone which are of widespread occurrence and which are used for decorative construction and landscaping only because of the variety of colors in which the stone characteristically occurs are common varieties of stone not subject to mining location after July 23, 1955.
	varied colors
	
	Claims were located for building stone used in the construction of walls, fireplaces, patios, etc. and for general landscaping purposes.  The stone consisted mainly of various forms of schist in beds which had been fractured and faulted. The schist was found in a variety of colors, caused by the weathering of iron oxide, manganese oxide and traces of other elements which occurred in varying degrees throughout the deposits.  The Solicitor found that the material was of wide spread occurrence, was used only the same purposes as other available building stone and that the unique characteristic (varied coloration) was not unique but was common attribute of the vast amounts of decorative building stone found in the Phoenix area and elsewhere in the State.  Common variety.

	US v Barrows

76ID299 (A-31023)

11/28/1969

CA
	Sand and Gravel
	It is not necessary to show that minerals have actually been sold in order to satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, but it must be shown that the material on the claim could have been extracted, removed, and marketed at a profit prior to that date.

The sale of sand and gravel from a mining claim for use as fill material, or for comparable purposes for which ordinary earth could be used, cannot be considered in determining the marketability of the material on the claim.
	
	
	

	US v Boyle

76ID318 (A-30922)

12/2/1969

AZ

See US v Boyle 519F2d551 US 9th Cir, 7/2/1975
	decomposed granite 
	If a deposit of decomposed granite which is used for the same purposes as other deposits of the same material which are a common variety does

not command a higher price in the market, it does not have a special and distinct value and it too is a common variety of stone not locatable under the mining laws after July 23, 1955.
	Better quality material commanding a higher price
	
	The solicitor found that the higher price received was do to location and lack of local competition and concluded that the granite was a material used for the same purposes as that taken from other deposits of wide spread occurrence and as one which was not sold at a higher price than other similar materials, the subject decomposed granite had no special and distinct value and was a "common variety" of stone within the meaning of the act of July 23, 1955, 30 U.S.C. sec. 611 (1964). The case was appealed and affirmed by 9th Cir.

	United States v Chas Pfizer & Co  Inc 

A-31015 

12/29/1969

CA
	Limestone
	Limestone containing 95 per cent or more calcium and magnesium carbonates is an uncommon variety of limestone which remains subject to location under the mining laws.

The common varieties of stone excluded from mining location by the act of July 23, 1955, are not restricted only to building stone.

Limestone which is crushed to some degree in its natural state is not to be deemed an uncommon variety of stone only for that reason where no value is added to the material in its use and the crushed condition merely lessens the cost of mining the stone and enables the producer to make a greater profit.


	High carbonate material

freedom from impurities

whiteness of the material, 

pre-crushed nature of the material
	
	The hearing examiner found, that the limestone deposits lacked the special properties required for the manufacture of cement, that little, if any, of the material on the claims qualified as a metallurgical or chemical grade limestone, and that the deposits did not possess a distinct, special or economic value for use over and above the general run of such material. He then concluded that the deposits on the claims were of widespread occurrence, that they did not meet any of the requirements necessary to remove them from the 'common variety of materials', and that they therefore were not locatable under the mining laws.

On review the solicitor’s office found that the claims contained a limestone with a total carbonate content of 95 per cent or more that they determined was a chemical or metallurgical grade limestone which in turn made the limestone an uncommon variety. The solicitor’s office was not able to conclude whether the whiteness of the material on the claims was a unique property. The solicitor’s office rejected the contention that the naturally crushed character of the stone was a unique property which gave the material a special and distinct value that would make it an uncommon variety (reduced mining/processing costs did not impart a distinct and special value).  The case was remanded.

	US v Rogers

A-31049

3/3/1970

MT
	Gabbro

(black granite)
	To determine whether a deposit of stone is a common variety of stone, there must be a comparison of the material found in that deposit with other similar-type minerals in order to ascertain whether the material has a property giving it a distinct and special value; where no basis is shown for distinguishing the material in the deposit from that found in other deposits of commonly-occurring stone except that some material from the first deposit has been marketed while none has been marketed from the other deposits, and where comparison with other materials which are used for the same

purposes for which the material is allegedly valuable is not possible because those purposes are not adequately explained and other materials used for the same purposes are not identified, it is properly determined that the material in the particular deposit is a common variety of stone not subject to location under the mining laws of the United States after July 23, 1955.
	hardness and sharpness and its low silica content
	
	The clamant was mining a gabbro that had a limited market for refinery purposes, abrasives and as a cement hardening additive. 

The hearing examiner concluded that the material on the claim was a common variety and not locatable subsequent to the Act of July 23, 1955, because it was being used for the same purpose as other less desirable stone which was widely and readily available. 

On review the solicitor concurred and found that the claimant failed to provide any basis for comparison of the subject stone with other materials which were, or had been, used for those purposes and failed to show that the material, composed of commonly-occurring rock-forming substances, derived any special economic value from any characteristic which distinguished it from other materials. For lack of any recognized special value, the solicitor determined that the subject stone was to be regarded as a common variety of stone.

	US v. Osborne

 77 I.D. 83 (A-31030)

 5/26/1970

NV
	Sand and Gravel
	To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date; and where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, that sand and gravel was being produced and sold in the area on July 23, 1.955, and that no sand and gravel had been or was being marketed from the claim as of that date, the fact that the material on the claim is sufficient both as to quantity and quality, as is the abundant supply of similar material found in the area, and the fact that 11,607 yards of material were taken from the claim free of charge by two construction companies in 1961 for use as fill in the construction of a road in 1961, are insufficient to show that material from this particular claim could have been profitably removed and marketed on July 23, 1955, and the claim is properly declared null 'and void.

To satisfy the requirement that deposits of minerals of widespread occurrence be "marketable" it is not enough that they are only theoretically capable of being sold but it must be shown that the mineral from the particular deposit could have been extracted, sold, and marketed at a profit.

To hold that a mining claim located for a common variety of sand and gravel prior to July 23, 1955, must be perfected by a discovery (including marketability) made before that date is not to give retrospective application to the act of July 23, 1955, which bars locations thereafter made for common varieties of sand and gravel.

To satisfy the requirement of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit could have been extracted, removed, and marketed at a profit as of that date and not as of some prospective date and where claimants fail to make that showing the claim is properly declared null and void.
	
	
	There is no contention here that the subject claims contained common variety of sand and gravel. The case focused on the consideration of the evidence bearing on the marketability of the sand and gravel.

The claimants contended that their claims should have been sustained on the basis of prospective market value.  The government found these contentions to be speculative, hypothetical and theoretical and ruled that the claimants failed to show that by reason of present demand, bona fides in development, proximity to market and accessibility and other factors that the deposit of sand and gravel was of such value that it could have been mined, removed, and disposed of at a profit as of July 23, 1955.



	US v Amos D. Robinette et al

 A-31036

03/04/1970

CA
	Granite

Decomposed granite
	Mining claims located for decomposed granite and building stone are properly declared null and void where the evidence supports a finding that the deposits of such materials are common varieties subject to the act of July 23, 1955, and the prudent man test of a discovery of a valuable mineral deposit, as complemented by the marketability test, was not satisfied as of that time.
	Special values for making black top and for other uses.

Siliceous and has very little topsoil in it, that it is graded fine, but that there are areas where the materials differ slightly and each type of material can be used for different types of work
	The main difference alleged between his decomposed granite

and other decomposed granite was its suitability for use in making "desert mix", i.e., black top for roads
	Pre 1955 claims located for granite and decomposed granite.

Some decomposed granite from the claims had been sold prior to July 23, 1955, but it was used mostly for sub base for driveways and for concrete floors. There were insufficient sales to show pre-55 market.

The claimants asserted that the decomposed granite had special values for use in making black top.

The solicitor found that the fact that the material could be and was used in a mix for making blacktop was not sufficient to show that it is not a common variety of stone within the meaning of the act. The solicitor also determined that there was decomposed granite and building stone in adjoining sections and that these materials were materials which were in abundance in California. The solicitor decided that there was no evidence that the building stone on the claims had any special properties giving it a special value above and beyond that of ordinary, common building stone.  Common variety.

	US v Clark County Gravel  Roc 

A-31025 

3/27/1970

NV
	Sand and Gravel
	Pre 55 mining claims

Sand and gravel useful only for purposes for which other common varieties of sand and gravel may be used and having no unique properties giving them special and distinct value for such purposes are common varieties no longer locatable under the act of July 23, 1955.

The mere showing that volcanic rock on mining claims may be useful for filter rock in sewage treatment plants does not adequately establish that the rock is not a common variety of stone within the meaning of the act of July 23, 1955, where it appears that volcanic rock widely found in abundance may have desirable characteristics for filter rock and there is no detailed showing of any unique property in the rock within the claims giving it a special and distinct value for such purposes.

The marketability of common varieties of sand, gravel or stone must be shown as of the date of the act of July 23, 1955, in order to sustain mining claims located for such materials prior to that time. The test does not require a-showing that materials have actually been sold at a profit as of that time, but that they could have been; however, in an area such as the Las Vegas Valley where there are vast quantities of sand and gravel, the lack of sales from mining claims raises a presumption that a prudent man could not market the materials from the claims and the presumption is not overcome by theoretical and hypothetical evidence as to there being a general market for such materials.
	Use as filter rock
	
	The claims were located in the Las Vega area prior to July 23, 1955. The claimant contended that that the "materials underlying many of the claims" had a special economic value for use as filter rock in sewage treatment plants and that the sand and gravel was marketable prior to July 23, 1955, based on the fact that they had sold material from adjacent claims.

Upon review the Solicitor for Land Appeals determined that claimant failed to show by a preponderance of evidence that the materials on the claim were anything other than common varieties of sand, gravel or stone, and that, even if the assumption was that rock suitable for use as filter rock is an uncommon variety of gravel or stone, the appellant had failed to show that such material existed on each of the claims in issue.

The Solicitor also found that claimant’s case for showing marketability rested only upon hypothetical and theoretical opinions as to the possibility of marketing the sand and gravel. The claimant failed to show any specific demand for the materials found on the claims prior to July 23, 1955, or, in the case of filter rock, post 1955. 

Common variety.

	US. v. Bedrock Mining Co., et al.

1IBLA021

9/23/1970

CA
	Decomposed granite and building stone
	The fact that a deposit of an otherwise common granite stone has a location closer to the market than others does not make it an "uncommon variety" as location is not a unique property inherent in the deposit but is only an extrinsic factor.


	Location
	valuable for building stone in breakwaters, back fill

and other commercial uses
	The hearing examiner held that, while building stone was a locatable mineral deposit under the mining laws, he concluded that the stone was a "common variety”.

On appeal to the Director, the claimants contended that the building stone was not a common variety because it was nearer to and could be shipped to a harbor construction project at a lower transportation cost than the source from which the stone used there was obtained and that material from the claim was marketable because it could also be used on a nearby freeway construction project. The claimants made no assertion that the decomposed granite on the claim was unique or that it had uncommon properties

The Office of Appeals and Hearings affirmed the hearing examiner, holding that the granite stone was a common variety, and the fact that it could be delivered to a construction site at less cost than the stone being used there, and, therefore, was marketable, did not remove it from that category.

 Upon appeal the Board stated that a deposit could not be determined to be an uncommon variety solely on the basis of its location, even though the location gave the deposit an economic advantage due to its proximity to market.

Convenience to market is not to be equated with rarity. When deposits of a particular mineral material occur commonly, certain of such deposits are sure to be located more advantageously with reference to the market than are others, but this fact does not make the deposits so situated any less common. Common variety.

	United States v. Maurice Duvel et el,

1IBLA103

11/23/1970

OR

Editor's note: Reconsideration denied by order dated Aug. 24, 1971; Appealed -- aff'd, Civ. No. 71-684 (D. Oreg. Aug.

23, 1972), 347 F.Supp. 501, aff'd, No. 72-2839 (9th Cir. Dec. 19, 1973)
	silica quartz

sand
	Even if deposits of sand suitable for use in glass manufacturing may be considered uncommon varieties within the meaning of the act of July 23, 1955, and locatable thereafter, there must still be a determination that the deposits constitute valuable mineral deposits under the mining laws by application of the prudent man test as implemented by the marketability test in order to validate the mining claims for such deposits.
	contains silica and feldspar and has uniform physical and chemical properties
	useful in making amber glass and for other glass production
	The hearing examiner concluded that the deposits of silica sand for which the claims were located were a common variety of sand since there was such a vast quantity of sand in the Coos Bay area and in the Pacific Northwest and California, with qualities useful for glass making.

Upon appeal the claimants contended the sand within these claims had special value because it contained silica and feldspar and had uniform physical and chemical properties useful in making amber glass and for other glass production.

IBLA, without coming out and saying that the sand was uncommon, but implying the sand might if fact be uncommon, stated that the most that appellants had shown in the case was that the sand may be suitable for certain types of glass manufacture, particularly for the making of beer bottles, and that two major glass manufacturers in the Pacific Northwest might in the future be interested in the product from the claims.  They then went on to address marketability, finding that the prudent man test of discovery of a valuable mineral deposit was not satisfied prior to the time the claims were withdrawn on July 18, 1961, because the evidence did not show that the materials could have been marketed at a profit as of that time and no attempt to capture part of the market had been successfully made.

	United States v. William A. McCall

1 IBLA 115

11/25/1970

NV
Editor's note: Appealed -- aff'd, Civ. No. LV-74-70 RDF (D. Nev. Oct. 1,

1975)
	Sand and gravel
	In order to satisfy the requirements for discovery on a mining claim located for common varieties of sand and gravel prior to July 23, 1955, it must be shown the materials could have been extracted, removed, and marketed at a profit prior to that date. Where mining claimants fail to prove by a preponderance of the evidence that the materials from their claim could have been extracted, removed, and marketed at a profit prior to that date, the claim is properly declared null and void for the lack of a timely discovery of a valuable mineral deposit.
	
	
	

	United States v. Neil Stewart et al.

1 IBLA 161

12/09/1970

NV
	Sand and gravel
	Where a Government contest is brought in 1963 against sand and gravel placer mining claims located before 1955 on charges that no discovery has been made because the minerals cannot be marketed at a profit and that an actual market has not been shown to exist, the charges are properly construed as raising the issue of whether a valid discovery of a common variety of sand and gravel was made prior to July 23, 1955, particularly where the contestees expressly alleged in their answer to the complaint that materials from the claims were marketed at a profit prior to that date and both parties submitted evidence bearing upon that question at the hearing.

A mining claim located for sand and gravel prior to July 23, 1955, is properly held to be null and void where it is not shown that material from the claim could have been profitably extracted, removed and marketed at that date.
	
	
	

	US v Thomas et al

1 IBLA 209 (078ID5)

1/12/1971

AZ
	Pumice and cinder
	The fact that pumiceous material may occur in nature in pieces having one dimension of two inches or more does not, by itself, establish that the material is "block pumice" which is excluded by statute from the category of common varieties of pumice.

To determine whether a deposit of pumiceous material is a common variety, there must be a comparison of the material in that deposit with other similar-type materials in order to ascertain whether the material has a property giving it a distinct and special value; where the material can be used for purposes for which common varieties of other materials can be substituted, and where it is not shown that it has any advantage over such substitute materials which is reflected in a higher price in the market place, it is properly determined that the material is a common variety not subject to location under the mining laws of the United States after July 23, 1955.
	(1) The material is stronger than common pumice;

(2) It is less absorbent than common pumice;

(3) It is more coarse and does not generate fines as does common pumice;

(4) It can be run through a crushing cycle without powdering;

(5) It can be used as a lightweight concrete aggregate; and

(6) It has an extraordinary insulation quality.
	
	Pre 1955 claims wherein the Hearing Examiner concluded that the deposits were not marketable on July 23, 1955.  The Office of Appeals and Hearings concurred in the findings of the hearing examiner.  Upon appeal the Board determined that there was no evidence that material from the subject claims could be used for any purpose for which a common variety of some material was not already being used or that the material had any advantage over other materials with which it competed which was reflected in the market price which it could bring.  Common variety

	United States v. William A. McCall Sr., The Dredge Corporation, Estate of Olaf  H. Nelson, deceased, Small Tract Applicants Association, Intervener

2 IBLA 64

3/22/1971

NV

Editor's note: 78 I.D. 71; Reconsideration denied by Director's letter dated June 25, 1971; Appealed -- aff'd, Civ. No.

74-68-RDF (D. Nev. June 15, 1976), reconsideration denied (Aug. 17, 1977), aff'd, No. 77-3429 (9th Cir. July 10, 1980),

624 F.2d 192 (table), cert. denied, S.Ct. No. 80-1181 (March 23, 1981), 450 U.S. 997, 101 S.Ct. 1700; See also US v.

William McCall, 7 IBLA 21 (July 26, 1972).
	Sand and gravel
	To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date. Where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, that sand and gravel was being produced and sold in the area on July 23, 1955, and that no sand and gravel had been or was being marketed from the claim as of that date, the fact that the material on the claim is sufficient both as to quantity and quality, as is the abundant supply of similar material found in the area, is insufficient to show that material from this particular claim could have been profitably removed and marketed on July 23, 1955, and the claim is properly declared null and void.

To satisfy the requirement that deposits of minerals of widespread occurrence be "marketable" it is not enough that they are only theoretically capable of being sold but it must be shown that the mineral from the particular deposit could have been extracted, sold, and marketed at a profit.

To satisfy the requirements of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit could have been extracted, removed, and marketed at a profit as of that date and not as of some prospective date and where claimants fail to make such a showing the claim is properly declared null and void.
	
	
	

	United States v Clear Gravel Enterprises, Inc. 

2 IBLA 285

05/20/1971 

NV
Editor's note: Appealed -- aff'd, Civ. No. LV-1654 (D. Nev. May 4, 1972), aff'd, No. 72-2396 (9th Cir. Oct. 9, 1974), 505

F.2d 180, cert. denied, S.Ct. No. 74-1009 (April 21, 1975), 421 U.S. 930 (1975)
	Sand and gravel
	To satisfy the requirements for discovery on a placer claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date. Where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, that sand and gravel was being produced and sold in the area on July 23, 1955, and that no sand and gravel had been or was being marketed from the claim on July 23, 1955, the fact that the material on the claim is sufficient, both as to quantity and quality, as is the abundant supply of similar material in the area, is insufficient to show that material from the particular claim could have been profitably removed and marketed as of July 23, 1955, and the claim is properly declared null and void.

To satisfy the marketability test for minerals of widespread occurrence it is not enough to show that there is a general demand for the type of material in question, but it must be shown that the mineral from the particular deposit could have been extracted, sold, and marketed at a profit.

To satisfy the requirement of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit could have been extracted, removed, and marketed at a profit as of that date and not as of some prospective date; where claimants fail to make that showing, the claim is properly declared null and void.
	
	
	

	US v Kosanke Sand Co

3IBLA189 

9/13/1971

CA
	Silica sand
	A decision holding that certain placer mining claims located for silica sands are null and void for lack of a discovery of valuable deposit of mineral will be reversed where a preponderance of the evidence adduced at the contest hearing shows that the sands are of glass quality, that a market for such sands exists in close proximity and that it is reasonable to anticipate that such sands can be beneficiated at a cost which will make them competitive with present suppliers of the existing market.
	Suitable for making glass
	
	The claims were located in 1963 for silica sand used in glass making and for other special purposes.  The hearing examiner found that the claimant failed to meet its obligation to affirmatively establish that the sand could be processed to meet the requirements of the glass industry at a price competitive with existing sources of supply.  On appeal the Board overturned, finding that the claimant had shown that through beneficiation of the deposit, the quality of the sand could be improved to the point that in combination with the fact that the deposit was closer to the potential markets, the claimant had a reasonable chance to develop a viable mining operation.  Uncommon variety.

	United States v. Isbell Construction Company 

4 IBLA 205

 12/30/1971

AZ
Editor's note: 78 I.D. 385
	Sand and gravel
	A reservation of all minerals to the United States in a patent of public lands to the State of Arizona pursuant to 43 U.S.C. § 315(g) (1970) reserves valuable deposits of sand and gravel found thereon. No exception to this rule applies where those materials comprise all or substantially all of the land in question because the statute makes provision for the owner of the surface estate to receive payment for damages caused to the land and improvements thereon by mining operations.

To satisfy the requirements for discovery on placer claims located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date. Where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, and that no sand and gravel had been or was being marketed from the claim on July 23, 1955, the fact that the material on the claim is sufficient, both as to quantity and quality, as is the abundant supply of similar material in the area, is inadequate to show that material from the particular claim could have been profitably removed and marketed as of July 23, 1955, and the claim is properly declared null and void.

To satisfy the requirements of discovery on placer mining claims located for sand and gravel prior to July 23, 1955, it must be shown that the deposits could have been extracted, removed, and marketed at a profit as of that date and not as of some prospective date; where claimant fails to make that showing, the claims are properly declared null and void.
	
	
	

	AT&SF Railway Co v. Cox, E.M.

4IBLA279 

1/31/1972

AZ

Appealed -- aff'd, sub nom. Rawls v. U.S., Civ. No. 73-19 PCT WPC (D. Ariz. April 22, 1975), aff'd, Nos. 76-1604, 76-1123 (9th Cir. Jan. 6, 1978), 566 F.2d 1373
	Flagstone


	Pre-July 23, 1955 issues

A deposit of building stone which is of widespread occurrence and used for decorative construction because it is found in a variety of colors and splits easily but does not command a higher price than that at which comparable deposits are sold does not have a special and unique value

A minor quantity of material from a claim does not establish a discovery on a particular claim
	varied colors and have the physical characteristic of splitting readily into various thicknesses
	
	The claims were located for their deposits of sandstone, which were found in varied colors and have the physical characteristic of splitting readily into flagstones. They were used for ornamental stonework.

The hearing examiner and the Bureau of Land Management found that there were extensive deposits of flagstone in the immediate area of the subject claims as well as in Arizona and adjoining states, that there was and had been a market for such flagstone, that there were numerous quarries in the area of the claims, and that there were extensive deposits of flagstone on the claims.  The hearing examiner and the Bureau agreed that the flagstone was a common variety of stone, not subject to mineral location after July 23, 1955.  IBLA concurred with these conclusions.

	US v Stewart, Neil

5IBLA039

1/28/1972

NV
	Sand and Gravel
	The fact that a deposit of otherwise common sand and gravel may be located in an area where assertedly sand and gravel is scarce does not make it an "uncommon variety", since scarcity is not a unique property inherent in the deposit but is only an extrinsic factor.
	By virtue of the limited supply of sand and gravel in the Las Vegas area the sand and gravel on his claim is thereby rendered "unique."
	
	The Bureau found that the material from the subject claims had no distinct or special mineralogical properties that distinguish it from other sand and gravel deposits in the Las Vegas area, and that it could not be used for purposes over and above the normal and general uses for which sand and gravel were used, i.e., for fill material, for class 1 and 2 road base material, and for asphalt aggregates. On this basis the Bureau decision found that the material on the claims was a common variety of mineral material.  The claimant could not show marketability prior to 1955 and asserted that the sand and gravel was uncommon by virtue of limited supply.  IBLA ruled that limited supply was not an intrinsic value and also affirmed the Bureau’s decision that the material was a common variety.

	US v Bunkowski

5IBLA102 (79ID43)

3/7/1972

NV

13IBLA256 (1973) (erratum)

 aff’d, No. 76-182 (D. Nev. Nov. 27, 1978)
	gypsite
	A deposit of gypsite, composed of particles of gypsum mixed with impurities such as clay and silica, utilized in agriculture for the gypsum it contains by applying it to alkali soils as a soil conditioner is a locatable mineral under the mining laws.
	treatment of alkali

soils
	gypsite is spread upon alkali soils

of local farms in order to improve

their capacity to produce crops
	The hearing judge found that gypsite, like limestone, which does not meet minimum specifications for use in trade or manufacturing pursuits, but is used only for agricultural and other purposes, may be disposed of only under the Materials Disposal Act.   The Board adopted the BLM's ruling that the gypsite was locatable as an agricultural soil amendment because it was not only a physical amendment, altering friability, but a chemical amendment, combining with and removing sodium to improve alkaline soils. The gypsite was thus distinguished from other "minerals" such as rhyolite and blow sand, which only served as physical amendments to soil and had been held non-locatable. Uncommon variety.

	U. S. v. CALIF. SOYLAID PRODUCTS, INC. 

5IBLA179

3/15/1972

AZ
	Tuff "mint stone"

Green tuffaceous rock being separated by feather edge shale or clay partings

used as external veneer


	The price at the quarry is the important one. If the qualities of the stone commanded a higher price, the premium should be evident at the first sale.

Isolated sales are not sufficient to demonstrate the existence of a market

Under certain circumstances a unique use could satisfy the "distinct and special value" test
	attractive (rare)coloration and texture, that it is cleavable and easy to mine and cut into blocks
	Material cut into strips, guillotined and cemented into "plaques" twelve inches long and six inches wide. Its use would be similar to a plywood veneer or wallpaper. Because of its reduced weight and cost, the "plaque" could be used more extensively than actual stone in order to give a wall a stone-like effect. Other building stone cannot be used for this purpose as it will not cut that thin. However there had been no production of plaques.
	The characteristics of the stone were referred to in this case in a quote of a BLM mineral examiners report which stated “the mineral material present on the claim is an uncommon variety of rock because of its color, texture, cleavability and suitability for cutting into blocks for building proposes.” (a subsequent mineral examiner found the stone to be common variety) Apparently the “cleavability and suitability for cutting into blocks” characteristics were translated in Heldman, supra, into “thickness, easier to process.”  The key issue in Soyland case was not the unique characteristics of the rock but rather the distinct and special value.  (The finding was that the stone did not show distinct and special value because it did not command a higher price in the market).  The referenced cases shed little light on the reasoning for defining this characteristic as being not unique. Common variety.

	US v Lease

61IBLA011 (79ID379)

5/10/1972

CA
	Dolomite
	Dolomite which can only be used as aggregate in road construction, ground cover, leach lines and other purposes for which common varieties of sand, stone and gravel may be used must be considered a common variety under section 3 of the

Act of July 23, 1955, unless it can be shown to have a unique property giving it a special and distinct value as reflected by a substantially higher commercial value for the dolomite than other materials used for the same purposes.

Although a deposit of dolomite may be considered an uncommon variety within section 3 of the Act of July 23, 1955, if suitable for metallurgical use, the prudent man test of Castle v. Womble, as complemented by the "marketability at a profit" test, must be satisfied to sustain a placer mining claim for the deposit.

If a deposit of dolomite is locatable under the mining laws only because it can be used for metallurgical and other uses for which common varieties of sand, stone, gravel, etc. cannot be used and has no property giving it a special and distinct value otherwise, the sales of the dolomite for purposes for which common varieties of materials can be used cannot be considered to establish the marketability at a profit and value of the deposit for the metallurgical and other uncommon variety uses.
	Metallurgical grade
	
	The Hearing Examiner found the material allegedly giving validity to the claim, dolomite, to be a material of widespread occurrence used by the claimant for purposes for which common varieties of sand or stone could be used, and was thus a common variety of material. He also found the claimant failed to show that the deposit of dolomite was marketable for uses for which common varieties of sand and stone would not be suitable.  The hearing examiner ruled expressly that whether the dolomite deposit was a valuable mineral deposit under the mining laws depended upon whether there was a sufficient market for it in the metallurgical and chemical industries to justify an extraction and processing operation. He refused to consider the profitability of the mining operation for uses for which common varieties of materials were readily available, as an element in determining the profitability of the dolomite for the uncommon variety purposes.

Upon appeal IBLA found that there was no evidence in the case that the dolomite had any unique property giving it a special and distinct value for use as aggregate in road construction, ground cover, leach lines, and the other purposes for which common varieties of sand, stone, etc. might be used. 

IBLA found that the Government had shown that the small market for dolomite useful for metallurgical purposes was being met by more competitive sources than the material produced from the subject claim, and that the claimant had the burden of proof to show by a preponderance of the evidence that the dolomite could be marketed at a profit for such purposes.  Although there was some showing that the dolomite could be marketed for metallurgical uses, the evidence showed that it could not be marketed at a profit solely for such uses.  Common variety

	US v McCall

7IBLA21 (79ID457)

07/26/1972

NV

Editor's note: 79 I.D. 457; Appealed -- aff'd, Civ. No. 76-155 (D. Nev. Nov. 4, 1977), aff'd, No. 78-1065 (9th Cir. July 10, 1980), 628 F.2d 1185, cert. denied, S. Ct. No. 80-1180 (March 23, 1981), 450 U.S. 997, 101 S.Ct. 1700
	Sand and Gravel
	Where (1) an association placer mining claim embracing 80 acres was

located for a common variety sand and gravel prior to July 23, 1955,

(2) the sand and gravel was mined, removed and marketed at a profit

from a portion of the claim before July 23, 1955, (3) a mineral patent

has been issued for some of the 10-acre subdivisions of the claim, and (4) the mineral material deposits on the unpatented portion of the claim are similar in nature to the mineral found on the patented portion of the

claim, which deposits had been mined, removed and marketed at a

profit prior to July 23, 1955, and thereafter, it is error to hold such unpatented 10-acre subdivisions within the claim to be nonmineral in character and to reject a mineral patent application therefore.

Where mineral material on some 10-acre subdivisions within an

association placer mining claim embracing 80 acres is not of as high a

quality as the mineral which was being mined, removed and marketed

at a profit on July 23, 1955, from now patented portions of the claim, it is proper to hold that such unpatented 10-acre subdivisions within the claim are nonmineral in character and to reject a mineral patent application therefore.

A single discovery of a valuable mineral deposit is sufficient to

validate an association placer mining claim embracing 80 acres, and each 10-acre subdivision within the claim is properly determined to be mineral in character where the mineral material present is of a homogeneous nature throughout the entire 80 acre claim.
	
	
	Mineral patent filed for pre-1955 sand and gravel claims.

McCall filed an application for a patent, asserting that the claims were valuable for mining sand and gravel. They received patents for parts of five claims.  In 1964, the Interior Department filed a contest complaint alleging that the remaining portions of these claims were not mineral in character.  Applying the so-called "ten-acre rule," under which each ten acres of a claim must be shown to be mineral in character, the hearing examiner found that the challenged portions of the claims were not mineral in character and dismissed the patent application as to those areas.  The Interior Board of Land Appeals, affirmed the examiner regarding the challenged portions, but reversed this determination as it related to two of the claims.

McCall appealed. The decision was affirmed.

	United States v. The Dredge Corporation 

7 IBLA 136

8/25/1972 

NV
Editor's note: Appealed -- stipulated dismissal, Civ. No. LV-2029-RDF (D.Nev. Feb. 12, 1974)
	Sand and Gravel
	To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date. Where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, that sand and gravel was being produced and sold in the area on July 23, 1955, but that no sand and gravel had been or was being marketed from the claim as of that date, the fact that the material on the claim is similar both as to quantity and quality with the abundant supply of similar material found in the area is insufficient to show that material from this particular claim could have been profitably removed and marketed on or before July 23, 1955, and the claim is properly declared null and void.

To hold that a mining claim located for a common variety of sand and gravel prior to July 23, 1955, must be perfected by a discovery (including marketability) made before that date is not to give retrospective application to the Act of July 23, 1955, which bars locations thereafter made for common varieties of sand and gravel.
	
	
	

	US v Gunn

7IBLA237 (7 IBLA 237)

79ID588

9/15/1972

CA
	type of bentonite clay
	Common clays are not locatable under the mining laws. Only deposits of clay of an exceptional nature which can be marketed for uses for which ordinary clays cannot be used are subject to such location.

A mining claim for a type of bentonite clay, which has not been adequately shown to be of a quality and quantity which can be marketed profitably for commercial purposes for which common clays cannot be used, is not valid.
	bentonite containing hectorite


	hectorite has been used to keep

beer from going rancid

clay could

be used for pelletizing iron ores
	The Bureau held that the claimants failed to establish that the type of clay exposed on the claims was other than common clay not locatable under the mining laws, and further it found that there was no evidence of a market for the clay, but only a hope that a market could be developed in the indefinite future.

The claimants cited definitions and discussions of bentonite generally in various texts to support their contention that it was special clay because it had been classified as such.

In reviewing the evidence in the record IBLA agreed with the decisions that a prima facie case was established by the Government through the testimony of an expert witness who had examined the claims. The clay did not meet commercial standards for certain uses for which some bentonite clays are suitable, such as for bleaching clay for de-colorization of crude oils or as a rotary drilling mud.

IBLA determined that the claimants did not present any evidence of tests to show that the clay could be suitable for uses for which common clays could not be used.  There was insufficient evidence that the clay was of a quality that could be marketed profitably for commercial purposes for which common clays could not be sold. Common variety.

	US v O’Callaghan

8IBLA324 (79ID689)

12/8/1972

CA
	Sand and gravel,

clay
	Where a placer mining claim, located after July 23, 1955, contains common varieties of sand, gravel, and clay and also deposits of metalliferous minerals including gold, silver, and mercury, the locatable minerals must support a discovery without consideration of the economic value of nonlocatable deposits.

A clay deposit is not locatable under the mining laws, though sold for use as an additive in cattle feed, where it is not shown that the clay possesses characteristics which give it an unusual value distinguishing it from common clays.

A deposit of sand and gravel, without a unique property which gives it a special value, cannot be determined to be an uncommon variety solely on the basis of its location, even though the location gives the deposit an economic advantage due to its proximity to market.
	
	
	The hearing judge found that the sand and gravel deposit on the claims was a common variety which was excluded from location under the mining laws on July 23, 1955, and the tertiary clays found on the claims were common clays not subject to location under the mining laws.

The claimants contended that sand and gravel used for road construction purposes was not a common variety under the

Act of July 23, 1955.  IBLA found that it had not been shown that the material had any unique property giving it a special value and the fact that it met ordinary construction requirements did not make it unique.  IBLA also found that a deposit of otherwise common sand and gravel in an area where asserted good quality sand and gravel was scarce did not make it an "uncommon variety," since scarcity is not a unique property inherent in the deposit but is only an extrinsic factor.  As to the clay deposits IBLA found that ordinary clay does not warrant that the land be classified as mineral as ordinary clay is not locatable and the claimants had not shown what elements made the clay distinguishable from other common clays. Common variety.

	United States v. Humboldt Placer Mining Company and Del De Rosier 

8 IBLA 407

12/20/1972

CA
Editor's note: 79 I.D. 709 (not in I.D. format in IBLA volume); Appealed -- dismissed, Civ. No. S-

2755 (E.D. Calif. June 12, 1974), aff'd, No. 74-2762 (9th Cir. March 28, 1977), 549 F.2d 622, cert.

denied, S. Ct. No. 78-1856 (Oct. 2, 1977) 434 U.S. 836, 98 S.Ct. 125
	Sand and gravel
	To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim, by reason of accessibility, bona fides in development, proximity to market, existence of present demand, and other factors, could have been extracted, removed, and marketed at a profit as of that date.

	
	
	

	US v Cascade Ornamental Bldg. Stone Inc.

8IBLA447

 12/22/1972
WA
	ryolite
	Mere speculation that a market for stone may be developed does not satisfy the prudent man-marketability test of discovery of a valuable mineral deposit.

The profitable marketability of uncommon varieties of stone within a mining claim located after the Surface Resources Act of July 23, 1955, must be established independently of sales of common varieties of stone within the claim.

Lode claims cannot validly be located for deposits of building stone which under the Act of August 4, 1892, can be located only as placer claims
	columnar formation
	
	The stone within the claims was a rhyolite. Following a hearing, the

Judge found that rubble and ashlar stone within the claims were common varieties of stone (did not bring a higher price in the market). However, he found that the rhyolite occurring in a columnar or polygon form had a unique property giving it a distinct and special value qualifying it for uses in the building trades over and above the uses of "common variety" materials, and was therefore locatable under the mining laws as an uncommon variety of stone. Nevertheless, he found that there was insufficient evidence to establish that the columnar stone was marketable for uses in the building trades over and above the uses of common variety materials, and thus did not constitute a valuable mineral deposit within the meaning of the mining law. 

IBLA sustained the finding that rubble and ashlar stone was a common variety but found, that the evidence was not satisfactory with respect to the issue of whether or not the columnar type of stone was an uncommon variety.  IBLA did not so much look at whether or not the columnar stone was uncommon but instead found that the claim did not meet marketability requirements because any market was speculative.

Although there was testimony that the stone might possibly be able to be used for some purposes in the building trades for which common varieties may not be used, no actual sales for such purposes had been made and the prospect was merely speculative. Common variety.

	US v Harenberg, Urban et al

9IBLA077

1/16/1973

AZ
	cinders
	A deposit of volcanic cinders which are suitable for use in the manufacture of cement blocks must be regarded as a common variety mineral material within the context of the Act of July 23, 1955, when the evidence shows that other such deposits occur commonly in the area and are similarly used, and the fact that the subject deposit has qualities which are particularly well-suited to this purpose does not alter its essential character as common cement block material.
	cinders were well expanded with a membrane structure that would have

strength
	especially suitable for the manufacture of cinder block
	The claimants maintained that they had cinder with a special and distinctive value by reason of certain physical properties which made them especially suitable for the manufacture of cinder block.  The Judge found that although the cinders in question were of better quality than some of the other deposits in the area, they did not possess a unique property or have a special and distinct value. IBLA found that the cinders were a common variety.

The evidence showed that other such cinder deposits occurred commonly in the area and were similarly used. The fact that the subject deposit had some qualities which made it particularly well suited for use in block manufacture did not alter its essential character as common cement block material. As such, the cinders were not subject to location after July 23, 1955, and any claim located for such material prior to that date would have to have been validated by a discovery of a valuable deposit of the mineral prior to the date of the Act.  IBLA concluded that prior to July 23, 1955, a discovery of a valuable deposit of cinders was made on the subject claim and that said deposit was valuable.

	United States v. Charleston Stone Products, Inc. 

9 IBLA 94 

 01/18/1973

NV
Editor's note: Appealed -- reversed, Civ. No. 2039 (D. Nev. Nov. 7, 1974), aff'd, No. 75-1532 (9th Cir. May 12, 1977)

553 F.2d 1209, aff'd in part, rev'd as to locatability of water, S.Ct. No. 77-380 (May 31, 1978), 436 U.S. 604, 98 S.Ct.

2002
	Sand and gravel
	To satisfy the requirements for discovery on a placer mining claim located for a common variety of sand and gravel prior to July 23, 1955, it must be shown that the exposed material could have been extracted, removed and marketed at a profit on that date, and further that the market for the material from the claim has continued without substantial interruption to the present time; where such a showing is made, a contest against that claim is properly dismissed.

A placer mining claim located for a common variety sand and gravel prior to July 23, 1955, from which claim mineral material was extracted, removed and marketed at a profit on that date, and which mineral material could have participated in the same market without interruption to the present time, is properly declared to be a valid mining claim.

To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim could have been extracted, removed, and marketed at a profit as of that date. Where the evidence shows that there is an abundant supply of similar sand and gravel in the area of the claim, that sand and gravel was being produced and sold in the area on July 23, 1955, and that no sand and gravel had been or was being marketed from the claim as of that date, the fact that the material on the claim is sufficient both as to quantity and quality, as is the abundant supply of similar material found in the area, is insufficient to show that material from this particular claim could have been profitably removed and marketed on July 23, 1955, and the claim is properly declared null and void.

To satisfy the requirements of discovery on a placer mining claim located for sand and gravel prior to July 23, 1955, it must be shown that the deposit could have been extracted, removed, and marketed at a profit as of that date and not as of some prospective date, and where claimants fail to make such a showing the claim is properly declared null and void.

To establish a prima facie case and to meet its burden of proof in a mining contest, the government is required only to show by competent evidence that there has been no discovery of a valuable mineral deposit.

Deposits of high quality sand and gravel, suitable for use without expensive processing, but the market for which is limited to use for road base, asphalt mix, concrete aggregate and rock chips, the same purposes for which other widely available, but less desirable, deposits are marketed at the same price, are common varieties of sand and gravel not locatable since these facts do not give them a special, distinct value as defined in the Act of July 23, 1955.

Where a placer mining claim was located for common variety sand and gravel prior to July 23, 1955, and   sand and gravel was mined, removed and marketed at a profit before and on July 23, 1955, it is proper to consider the claim as having demonstrated a present marketability as of that date.
	
	
	

	US v Nickol W.G. and Eva Rose

9IBLA117

1/23/1973

NM

Editor's note: Appealed -- aff'd, Civ. No. 9995 (D. N.M.), reversed and remanded, No. 74-1011 (10th Cir. June 18,

1974) rehearing denied (Sept. 30, 1974), 501 F.2d 1389
	limestone
	To determine whether a deposit of building stone or other substance listed in the Act of July 23, 1955,

is of a common or uncommon variety, there must be a comparison of the deposit with other deposits of similar type minerals in order to ascertain whether the deposit has a property giving it a distinct and special value. If the deposit is to be used for the same purposes as minerals of common occurrence, then there must be a showing that some property of the deposit gives it a special value for such use and that this value is reflected by the fact that the mineral commands a higher price in the market place. If, however, the stone or other mineral has some property making it useful for some purpose for which other commonly available materials cannot be used, this may adequately demonstrate that it has a distinct and special value.

A deposit of limestone cannot be characterized as a deposit of an uncommon variety when the claimant fails to show what particular quality or use makes it an uncommon variety.
	unique in content for the area and also the location of the claim was

unique
	
	The hearing judge found that the limestone was not of a grade suitable for cement and that even thought there was one sell of limestone for use as road material, that there were no additional sales and evidence failed to show that the limestone was marketable as of July 23, 1955, or that a market existed thereafter.  The Board found that the Government adequately established a prima facie case for lack of discovery.  They determined that the fact that similar materials were being sold in the vicinity was not sufficient evidence to validate another claim and that there was no market for the limestone prior to July 23, 1955, and since.  In addition, the Board found that location, by itself, does remove a deposit of stone from the common variety category and that the content of the stone, i.e., its physical characteristics, were not shown either to make it usable for purposes for which other materials were not suited or to command a higher price for uses to which other material were put. Common variety.

	US v Brubaker R.W., et al

9IBLA281

2/6/1973

CA

Editor's note: 80 I.D. 261; Appealed -- aff'd, Civ. No. 73-1288 (C.D. Calif.), aff'd, No. 73-2974 (9th Cir. June 27, 1974) 500 F.2d 200
	volcanic stone
	Where mining claims are located after enactment of the Act of July 23, 1955 for deposits of naturally colored volcanic stone having various colors, the stone being mined, crushed, sold, and used for roofing rock, the deposits are common varieties of stone and are not subject to location under the mining laws after July 23, 1955, where it is shown that similar volcanic stone is of widespread occurrence and that the claimants obtain the same price in the market for the stone as their competitors who produce and sell similar naturally colored volcanic stone. It is not enough to remove the stone in issue from the common varieties category merely to show that it sells for a somewhat higher price than other commonly occurring rocks used for the same purpose that are less attractively colored, such as crushed granite, limestone and pea gravel.
	Varied colors
	Desirable for a good roofing rock. 
	The principle use of the material was for roofing rock, although a small amount was sold for other construction and landscaping purposes.

The deposits possessed properties such as color, hardness, opaqueness, retention of color, desirable crushing characteristics, and chemical resistance to weathering as well as chemical resistance to the other roofing materials which the subject material was used to protect. 

There were other kinds of commonly occurring rock which were used for roofing rock, such as crushed granite, limestone and pea gravel, as well as slag -- a waste or by-product of a nearby steel mill, although they sold at somewhat lower prices than the naturally colored volcanic stone. 

The claimants did not establish that their deposits had a distinct and special value over and above many other deposits having the same characteristics and useable for the same purposes.

The Board found that it was clear from the evidence, that: there were many rocks and other materials used for the same purpose as the rock in issue; the rock in issue sold for no higher price than other attractive stones offered in the market for the same purpose by the claimants and their competitors; there was a sufficient supply of attractive rock of suitable quality from many different deposits in the area so that those in the industry had been able to adequately supply the market demands; and no economic advantage in producing the stone had been asserted over that of similar competing stones in the area. Common variety.

	United States v. Herb Penrose 

10 IBLA 332

05/ 1/1973

NV
	Sand and gravel
	To satisfy the requirements for discovery on a placer mining claim located for a common variety of material before July 23, 1955, it must be shown that the exposed material could have been removed and marketed at a profit on that date, as well as at the present time; where such a showing is not made, the claim is properly declared null and void.

It is not enough that a claimant demonstrate that merely a profit or prospect of a profit be present to validate a "common variety" claim. The sale of minor quantities of material at a profit, or the disposal of substantial quantities at no profit, does  not demonstrate the existence of a market for the material found on a particular mining claim which would induce a man of ordinary prudence to expend his labor and means in an attempt to develop a valuable mine on that claim.

It is the obligation of a mineral claimant to maintain adequate business records or other means of proof to support his contentions as to sales and marketability at a profit of the mineral material in his claim.
	
	
	

	US v Harenberg, Urban et al

11IBLA153

6/14/1973

AZ

Editor's note: Appealed -- dismissed, sub nom. Century Industries - Flagstaff v. Morton, Civ.No. 75-157 (D.Ariz. Apr. 23, 1979)
	cinders
	Mining claims located for material which is principally valuable as common fill to bring low ground up to grade or to serve as base material for roads, airport runways, building foundations, and the like, have never been valid under the mining law, and evidence of profitable sales for such purposes can not validate such a claim.

A deposit of volcanic cinders which are only suitable for use in the manufacture of cement blocks must be regarded as a common variety mineral material within the context of the Act of July 23, 1955, when the evidence shows that other such deposits occur commonly in the area and are similarly used.
	
	Suitable for manufacture of cinder blocks
	The Judge noted that although the evidence showed that the subject claim was opened and developed in the early 1950's and substantial quantities of overburden and cinders were removed over a period of years thereafter, the material was used only for fill, and common-place material used for fill had never been locatable under the mining law.  He found that the cinders were used for the manufacture of cinder blocks for a few days in 1958 or 1959 and for almost a year in 1966, and for a short period in 1969, but he held that a profitable use for this purpose in 1966 failed to establish that cinders from this deposit constituted a valuable deposit in 1955 when common varieties were withdrawn from mineral entry, and he concluded that a discovery of a valuable mineral deposit as of July 23, 1955, had not been demonstrated.

The claimant asserted that some deposits of cinders are better suited to the manufacture of block than are others, and some deposits are wholly unsuited for this purpose. Because of this, the claimant asserted that cinders which can be used for block manufacture are not a common variety within the context of the Act of July 23, 1955.

IBLA relied on a previous case, United States v. Urban Harenberg, 9 IBLA 77 (1973) were in they held that: A deposit of volcanic cinders which are suitable for use in the manufacture of cement blocks must be regarded as a common variety mineral material within the context of the Act of July 23, 1955, when the evidence shows that other such deposits occur commonly in the area and are similarly used, and the fact that the subject deposit has qualities which are particularly well-suited to this purpose does not alter its essential character as common cement block material. Common variety.

	US v Chartrand 

11IBLA194

80ID408

6/25/1973

AZ
	sandstone
	Where placer mining claims are located after July 23, 1955, for deposits of building stone, the stone may be an uncommon variety subject to location where it commands a higher price in the market place because of its unique patterns and coloration characteristics.
	variegated coloring
	
	The Judge found that the stone possessed a unique colorization characteristic which occurred in very limited areas of the widespread Coconino sandstone deposits found in the area (the coloring had a tendency to cross the bedding at angles rather than following the bedding or strata. When this stone is cleaved along the strata, it presents a varicolored pattern on its surface, ranging in all colors from white to red to almost purple). The Judge found that the stone from this quarry commanded a higher price in the marketplace than other stone used for the same purposes. Thus, he concluded that the deposit of stone possessed a property giving it a distinct and special value and that the deposit therefore was not a common variety of stone removed from the ambit of the mining laws.

The IBLA majority concurred finding that the stone was an uncommon variety.

The dissenting opinion felt that variegated coloration in pattern effects in building stone generally was not unusual by itself although the frequency of occurrence was less than the occurrence of solid color building stone, at least, of the sandstone in the Coconino formation.  He felt that the Hearing Judge failed to include any of the testimony concerning building stone generally but was limited to the Coconino sandstone and needed to include comparison to other deposits of stone used for the same purposes.  He concluded that the claimants had not shown that the variegated coloration gave the stone a distinct and special value as reflected in the market price. 

	United States v. J.L. Block 

12 IBLA 393

08/28/1973

NV
Editor's note: 80 I.D. 571; Appealed -- aff'd, Civ. No. LV-74-9 (D. Nev. June 6, 1975); reversed

and remanded to Secy., No. 75-2928 (9th Cir. Mar. 29, 1977); vacated on judicial remand by order

dated April 29, 1985 -- See 12 IBLA 409A th D below.
	Sand and gravel
	To satisfy the requirements for discovery on a placer mining claim located for common varieties of sand and gravel before July 23, 1955, it must be shown that the materials within the limits of the claim, by reason of accessibility, bona fides in development, proximity to market, existence of present demand, and other factors, could have been extracted, removed, and marketed at a profit as of that date.

Where a claimant fails to make such a showing, the claim is properly declared null and void.

Where a mineral claimant has located a group of claims, he must show a discovery on each claim located to satisfy the requirements of the mining laws.

To determine whether a deposit of sand and gravel is of a common or uncommon variety, there must be a comparison of the deposit with other deposits of similar type materials to ascertain whether the deposit has a property giving it distinct and special value. If the deposit is to be used for the same purposes as minerals of common occurrence, then there must be a showing that some property of the deposit gives it a special value for such use, and that such value is reflected generally by the fact that the material commands a higher price in the marketplace.
	
	
	

	United States v. Estella and David L. Kincanon 

13 IBLA 165

09/26/1973 

AZ
	Shale

rhyodacite, 

 felsite

crushed rock
	To satisfy the requirements for discovery on a mining claim located for a common variety of stone prior to July 23, 1955, it must be shown that the exposed material could have been extracted, removed and marketed at a profit on that date, and further that the market for the material from the claim has continued without substantial interruption to the present time.
	
	
	

	United States v. Lauren W. Gibbs et al. U

13 IBLA 382

11/21/1973

NV
	Sand and gravel
	In a contest of the validity of a mining claim located for a common variety of mineral prior to July 23, 1955, the absence of any development of the claim or any sales of the minerals may raise a presumption that the market value of the minerals was not sufficient to justify the cost of their extraction, processing and delivery.

However, this presumption may be overcome by credible evidence showing that the materials could have been extracted, removed and marketed at a profit.

In a government contest of the validity of a mining claim, a showing which merely establishes that a given market is receiving an adequate supply of the mineral in question to meet the demand is an insufficient basis upon which to rest a conclusion that minerals from the contested claim are not marketable at a profit.

The marketability test requires the claimant to demonstrate that the mineral from his specific claim is capable of meeting the requirements of the market in terms of quality and price and that the quantity and quality of the mineral and the character of the deposit are such that he can reasonably expect to supply this market at a profit on a sustained commercial basis. However, this does not require the claimant to show the existence of a demand for the material on his specific claim; but a showing of marketability may be established by circumstantial evidence.

The holding of a mining claim for future development without present marketability does not impart validity to a claim. The location of claims for the purpose of securing reasonable reserve supplies is not prohibited by the mining laws, but claims so located must meet the same standards and pass the same tests of validity as other claims, including marketability. But where the claimant has demonstrated that his claim meets these standards, his election to retain the deposit intact as a reasonable reserve for future use will not operate to invalidate an otherwise valid claim.
	
	
	

	US v Helman 

 14IBLA1

11/27/1973

SD
	quartz
	To determine whether a deposit of building stone or other substance listed in section 3 of the Act of July 23, 1955, is of a common variety, the claimant must demonstrate that: (1) the mineral deposit has a unique property and (2) the unique property gives the deposit a distinct and special value. Possession of a unique property alone is not sufficient; there must be a comparison of the deposit under consideration with other deposits of similar materials. It must have some property which gives it value for purposes for which the other materials are not suited, or if the deposit is to be used for the same purposes as other minerals of common occurrence, it must possess some property which gives it a special value for such uses which value is generally reflected by the fact that it commands a higher price in the market place.
	being pure white, large and uniform in quality
	usage in the manufacture of electronic devices
	The claimant declared that a major portion of the quartz was sold for technical uses, the remainder being sold for jewelry, building material and landscaping purposes. 

The ALJ ruled that the claimant had failed to introduce any probative evidence that the quartz deposits possessed any unique properties not found in other similar deposits of widespread occurrence. On appeal, the claimant contended that his particular quartz deposit had the distinct and special property of being pure white in coloration, large in size and uniform in quality, enabling it to command a higher price in the market place for building material and decorative use as compared with other common varieties of quartz.  Though not marketed for this use the claimant argued that the pure, iron-free quality of the quartz made it commercially valuable for uncommon usage in the manufacturing of electronic devices.  Government witnesses testified that quartz deposits examined were of common occurrence in the Black Hills region and that similar white quartz deposits existed in Colorado and Wyoming and that the quartz deposit at issue had no unusual or unique qualities.  Upon review of the complete record, IBLA find that the quartz deposit on appellant's claims had no unique, physical characteristics.

The quartz from the claims was used primarily in decorative, landscaping and pre-cast work. At best, the record indicated that when the quartz was used for the same purposes as other minerals of common occurrence, it could be marketed profitably at competitive prices. Appellant did not present any persuasive evidence that the quartz had any unique properties giving it a special and distinct value for use as decorative, landscaping, in pre-cast panels, or other common purpose which enabled the quartz to command a higher than normal price in the market place.  Claimant was unable to demonstrate that the quartz could be used in the manufacturing of electronic devices. Common variety.

	US v Gardner, Byron N., et al

14IBLA276 (81ID58)

1/30/1974

AZ
	Onyx
	"Building stone, chiefly valuable for." Building stone as used in the

Act of August 4, 1892, 30 U.S.C. § 161 (1970), includes stone used for building, for structural work and for other similar commercial purposes, but land chiefly valuable for the supply of stone to be manufactured into artifacts is not chiefly valuable for building stone under the Act.

The Act of August 4, 1892, 27 Stat. 348, 30 U.S.C. § 161 (1970), authorizes the entry of lands chiefly valuable for building stone under the provisions of law in relation to placer mineral claims, and such entry may be made regardless of the form in which the deposits are found.
	
	
	Parts of the deposit were located as a building stone placer.  The USFS claimed that this was an improper location and that the deposit should have been located as a load claim.  While stone from the claim had been sold for fireplace rock, fireplace slabs and as rubble for plastic table tops, the claimants found that it was more profitable to manufacture the stone into such artifacts as clocks, pen sets, bookends and ashtrays. The Judge determined that the mineral deposits on the claims in contest did not meet the test of uncommonness and, therefore, the deposits were not subject to location under the general mining law after the passage of the Act of July 23, 1955, as amended, 30 U.S.C. § 611 (1970).

The claimants argued on appeal that the claim was correctly located as a placer claim.  

IBLA found that the claimant had not shown that the lands were chiefly valuable for building stone arguing that when the stone is used for construction of fireplaces, it is used as building stone but when used for artifacts it is not used as building stone. In the case of the subject placer claim, the evidence showed that the land was chiefly valuable not for building stone, but for the supply of stone to be manufactured into artifacts.

The Board did not reach the question of whether the stone was an uncommon variety but held that the placer claim was invalid because it was not subject to location as a placer.  Two load claims were held to be invalid due to lack of discovery.

	United States v Phyllis Bienick and Harry Bienick 

14 IBLA 290 

01/21/1974 

CA
Editor's note: Reconsideration denied by order dated March 31, 1975
	Sand and Gravel
	Where the record discloses that a mining claim was located for rock or gravel after July 23, 1955, it must be shown that such material is an uncommon variety of rock or gravel and that there has been a discovery of a valuable mineral deposit.

Material which is suitable only for fill purposes, road base, or comparable uses is not locatable under the mining laws, and even if the material is suitable for other purposes, its sale for the above uses cannot be considered in determining its marketability.

	
	
	

	US v Stevens

14IBLA380

2/21/1974
	Gemstone chert
	Without evidence that stones similar to those found in great abundance elsewhere have a property giving them a special and distinct value, they are common varieties no longer locatable under the mining laws. The fact that stone may be tumbled and polished for rock hound purposes is not sufficient to meet the test.
	Gem quality
	
	The ALJ found that the "gemstone" chert on the claims was a common variety material withdrawn from location under the mining law by the Act of July 23, 1955, 30 U.S.C. § 611 et seq. (1970.

Appellant asserted that the chert and agate found on the claims was gemstone in quality. IBLA found it evident that the stone was of such a hardness that it could be tumbled and polished, but that such material was found in great abundance not only on the claims, but also on nearby public lands, and in many other locations throughout the West.

IBLA determined that the evidence did not disclose that the stones on the claims had any property giving them special or distinct value which would take them out of the category of a common variety within the meaning of 30 U.S.C. § 611 (1970).

The mere fact the stones could be polished was not sufficient to meet the uncommon variety test, as hardness, the prime requisite for polishing, is a property common to many types of stone found in great abundance. It is the value of the stone deposit as it is found on the claim that is the important factor, not any enhanced value which might be obtained for a fabricated or marketed product of the deposit.  Common variety.

	US v Brubaker et al 500f2d200

US 9th Cir

6/27/1974

(see 9IBLA281(1972))


	
	
	color
	
	The Secretary of the Interior invalidated placer mining claims located on public lands.  Appellants sued, contending that the Secretary erred in concluding that mineral deposits of colored stone, used for decorative roofing material, were "common varieties" of stone, not subject to claim and location under the federal mining laws.  The district court agreed with the Secretary, and granted summary judgment.  The Circuit Court affirmed.

The Secretary held that appellants' claims were void because their brightly colored stone, while selling for a higher price than gray stone, did not have a special and distinct value over that of other stone deposits in common supply in the same market area.

Appellants argued that the stone on their claims, which was primarily for roofing-rock, had a property giving it distinct and special value -- its bright color.  However, it was found that attractive colored stone like that on appellants' claims could be found in many other locations in the same market area, and appellants' stone sold for the same price as that from these other locations.  The Secretary held that, since comparable colored stone was in common supply, appellants' stone should be compared with other deposits of colored stone, not with deposits of gray stone, to determine whether it had some distinct and special value.  So compared, it was not found to have a distinct and special value, and was thus a common variety stone.

	US v McClarty, Kenneth

17IBLA020 (81 I.D. 472)
8/29/1974

WA

(see United States v. Kenneth McClarty

71ID331 (A-29821)

 and McClarty v Sec of Int. 408F2d908

9th Cir)
	Andisite 
	To determine whether a deposit of building stone is a common or uncommon variety, there must be a comparison of the deposit with other deposits of similar stone in order to ascertain whether the deposit has a property giving it a distinct and special value. The value may be for some use to which ordinary varieties of building stone cannot be put, or it may be for uses to which ordinary varieties of building stone can be or are put; however, in the latter case, the deposit must have some distinct and special value for such use. Special and distinct value may be reflected by a higher market value in comparison with other stones, but higher market value is not the exclusive way of proving that the deposit has a distinct and special value. It is possible that special economic value of the stone may be reflected by reduced costs or overhead so that the profit to the producer would be substantially more while the retail market price would remain competitive with other building stones.

"Heatherstone," a type of andesite possessing properties of natural fracturing and flat surface cross sectioning, is considered to be unique when no other stone from the market area is shown to have the same characteristics, and witnesses verify the fact that these particular characteristics are peculiar to Heatherstone.

A building stone's unique properties of natural fracturing and flat surface cross sectioning which reduce the cost of extraction and installation of the stone impart a special and distinct value to the stone through the generation of profits in excess of those which could be realized from a deposit of common building stone.
	natural fracturing and flat surface cross sectioning
	Advantages in extracting, processing

and in installing
	The Administrative Law Judge found the claim null and void. The claimants appealed. The claim was located for andesite, a building stone. This stone sold under the trade name Heatherstone and was used in both commercial and residential construction. It was used for veneer walls, patios, fireplaces, planters and other purposes.

Subsequent to a hearing on the validity of the claim, the Hearing Examiner rendered a decision on declaring the mining claim null and void. McClarty appealed to the Director, Bureau of Land Management, and his decision of September 24, 1962, vacated the decision of the Examiner and dismissed the contest. The Forest Service appealed to the Secretary of the Interior, whose decision reversed the Director's decision and remanded the case for reinstatement of the decision of the Examiner. United States v. McClarty, 71 I.D. 331 (1964).

On August 24, 1965, McClarty sought judicial review of the Secretary's decision in the United

States District Court for the Eastern District of Washington. On May 26, 1966, the Court entered a judgment in favor of the defendant. (Kenneth McClarty v. Stewart L. Udall, Civil Action No. 2116, E.D. Wash.) McClarty appealed, and the United States Court of Appeals reversed the summary decision of the District Court and remanded the case to that Court with instructions to enter a judgment remanding the case to the Secretary of the Interior. Kenneth McClarty v. Secretary of the Interior, 408 F.2d 907 (9th Cir. 1969). The Court's decision also suggested that the Secretary vacate the decision of the former Secretary and that the Department conduct further proceedings consistent with the decision of the Court of Appeals. In this decision, the Court found that the subject deposit was unique because of the naturally fractured regularly shaped stone, but that evidence was sketchy as to whether it had a higher monetary value than other stones. The Court said that the Department might properly conclude that the case should be remanded for hearing for further evidence on the issue of money value.

This time around IBLA found that while the price per ton of Heatherstone was not significantly higher than other stone used for the same purposes, its unique qualities did impart definite economic advantages over other competitive types of stone. Heatherstone was cheaper by half to quarry and prepare for market, resulting in significantly higher profits to the quarry operator. It yielded a greater volume of usable stone per ton and the same volume of usable Heatherstone covered a broader area, which means that fewer tons of Heatherstone were required for a given job, thereby effecting a significant saving to the builder.  Heatherstone was determined to be an uncommon variety of stone.

	State of California, et al. v. Doria Mining and Engineering Corporation, et al., United States Intervenor

17 IBLA 380

10/31/1974

CA
Editor's note: Appealed -- aff'd sub nom. Doria Mining and Engineering v. Morton, Civ. No. 78-

899 FW (C.D. Calif. Sept. 28, 1976), 420 F.Supp. 387, vacated and remanded, No. 77-1163 (9th

Cir. Nov. 2, 1979) 608 F.2d 1255; cert denied 445 U.S. 962 (1980), aff'd, (reinstated earlier decision) Civ.No. 78-899 FW (C.D.Calif.), aff'd, No. 82-6005 (9th Cir. Aug. 25, 1983), cert. denied,

104 S.Ct. 978 464 US 1071 (1984)
	Sand and Gravel
feldspathic sands
	In order to demonstrate a discovery on a placer mining claim located for a common variety of sand and gravel before July 23, 1955, it must be shown that the material could have been extracted, removed and marketed at a profit as of July 23, 1955.

Where contestees are seeking to validate a group of claims they must prove that a valuable mineral deposit exists on each claim. A showing that all the claims taken as a group satisfy the requirements of discovery is not sufficient.

Evidence of mineralization which might warrant further exploration work within a claim rather than development of a mine is not sufficient to constitute a discovery of a valuable mineral deposit.

There has not been a discovery of feldspathic sands suitable for use in making glass where, although such mineral has been found with the limits of a claim, the evidence is not of such a character that a person of ordinary prudence would be justified in the further expenditure of his labor and means, with a reasonable prospect of success in developing a valuable mine.

Where the preponderance of the evidence in a contest hearing does not show the existence of a reasonably continuous profitable market for a common variety of sand and gravel from a mining claim, from 1955 to the time of the hearing, the claimants have failed to show a discovery.
	
	suitable for use in making glass
	

	US v Guzman Sr. Mike et al

18IBLA109 (81 I.D. 685)
12/5/1974

AZ
	Sand and Gravel
	A deposit of sand and gravel used for ordinary purposes may be considered an uncommon variety of such material only if the deposit will command an economic advantage over ordinary deposits of sand and gravel due to a unique property which imparts the special and distinct value to the deposit.

Common varieties of a particular mineral material do not have to be physically alike or equally desirable for a given purpose. When the evidence shows that other deposits occur commonly in the area and are similarly used, the fact that the subject deposit has qualities which are particularly well suited to that purpose does not, of itself, alter its essential character as a common variety material.

Where a particular mineral material is common, abundant and widespread, certain deposits are bound to exist in closer proximity to the market than other such deposits, but this is only an extrinsic factor which does not make the material any less common.
	angularity of the particles
	The angularity of the gravel and also the absence of deleterious  materials associated with the deposit combine

to make an excellent "high test concrete"
	The mining claimants asserted that the characteristic which made the deposit of sand and gravel unique was the angularity of the particles of particular use in concrete in mine shafts. IBLA ruled that the use of material for construction purposes is only a common use and for material used only for common purposes to be considered an uncommon variety, it must have some special and distinct value in an economic sense over and above the common run of such material.  IBLA found that the claimants had failed to provide evidence to indicate that they ever actually received more for their concrete than any of their competitors.

The angularity of this sand and gravel was attributed to the fact that it has not been carried as far from its source by the action of the stream and, accordingly, it had been subject to less wear than had other such deposits in the area. IBLA ruled that this might well make it more desirable for use as a concrete aggregate than other nearby deposits used for the same purpose, that this did not make it a unique quality.

Further, they restated that a deposit of otherwise common sand and gravel cannot be regarded as an uncommon variety on the basis that the deposit enjoys an economic advantage due to its proximity to the market. They stated that where a particular mineral material is common, abundant and widespread, certain deposits of that material are bound to exist in closer proximity to the market than other such deposits, but this is only an extrinsic factor which does not make the material any less common.  The deposit was found to be a common variety.

	US v Taylor et al 19IBLA009 (82LD68)

2/20/1975

CO
	gravel
	The Surface Resources Act of July 23, 1955, declared that common varieties of sand and gravel are not valuable mineral deposits under the mining laws. In order for a claim for such material to be sustained as validated by a discovery, the prudent man-marketability test of discovery of a valuable mineral deposit must have been met at the date of the Act, and reasonably continuously thereafter.


	
	
	The claim was located on April 4, 1955.  This was prior to the Surface Resources Act of July 23, 1955.  The claimants conceded that the material was a common variety of gravel.  The hearing judge ruled that claimants had overcome the government’s prima facie case of no market for the gravel but failed to rule on the validity of the subject claim.  IBLA reversed ruling that the claimants had not established the character of the deposit in 1955 and that the additional criteria of the marketability test were not satisfied as there was no bona fides in development, and there was no showing of a present demand for the materials from the claim in 1955. The claim was not well situated to the larger market area at that time and the closer, local market was sporadic and would not serve to make a profitable operation. Despite conditions now, the prudent man marketability test was not satisfied as of July 23, 1955, as required to sustain the claim, and IBLA found the claim invalid.

	US v Heden

19IBLA326

4/7/1975

OR

aff’d, No. 75-543 (D. Ore. Aug. 4, 1977); aff’d, No. 77-3334 (9th Cir. Mar. 19, 1980)

	rhyolite
	In order to prove that rhyolite used for building stone purposes is not a common variety of stone under Section 3 of the Act of July 23, 1955, a mining claimant must demonstrate that: (1) the mineral deposit has a unique property; and (2) the unique property gives the deposit a distinct and special value. Possession of a unique property alone is not sufficient. The unique property must give the deposit a value for a purpose to which other materials are not suited or if the deposit is to be used for the same purposes as other minerals of common occurrence, it must possess some inherent property which gives it a special value for such use which value is generally reflected by the fact that the deposit commands a higher price in the market place or produces a substantially higher profit.

Common varieties of a particular mineral material do not have to be physically alike or equally desirable for a given purpose. When the evidence shows that other deposits occur commonly in the area and are similarly used, the fact that the subject deposit has qualities which are particularly well suited to that purpose does not, of itself, alter its essential character as a common variety material.

A deposit of rhyolite cannot be determined to be an uncommon variety of mineral solely on the basis of its location, even though the location gives the deposit a competitive advantage due to proximity to market, as location is not a unique property inherent in the deposit but is only an extrinsic factor.
	(1)attractive coloring

(2)large deposits, uniform in

quality with respect to each variety of stone

(3) two-inch thickness rather than the more

common four-inch stone, making it easier to process and use

(4) unusual hardness making

the stones water resistant

(5) the stones were rhyolite marketed in conjunction with

distinctive, commercial trade names

(6) the claims are easily accessible year round, being

serviced by convenient dirt and paved roads, and are located close to marketing areas

(7)

the standard size of the stone removed was a minimum of 14 inches across, with sizes running 20 inches

easily obtained, and some pieces were as large as three by six feet
	
	The Administrative Law Judge found that the claimants had demonstrated that the rhyolite stone found within the limits of the contested claims was a valuable mineral deposit under Section 3 of the Act of July 23, 1955, 30 U.S.C. § 611 (1970), concluding that the transportation cost saving gave the subject rhyolite a distinct and special value. The BLM appealed and IBLA, with a dissenting opinion, ruled that the subject deposit was a common variety. The claimants appealed IBLA’s ruling.  The decision was affirmed. 

The majority found that under Departmental decisions, mineral deposits having unique properties such as those alleged by the claimants were still considered to be common varieties under the mining laws if such unique properties did not give the mineral distinct and special values which value the claimants were not able to show.



	US v Boyle

519F2d551

US 9th Cir

7/2/1975

(see 76ID318, 1969)


	decomposed granite
	
	
	
	The 9th Circuit ruled that the Secretary's finding that there had been no discovery of a valuable deposit of decomposed granite within the limits of the subject claims prior to July 23, 1955, was supported by substantial evidence. Most of the claimants' proof consisted of general unsupported claims of sales in unspecified amounts. Specifically identified sales totaled about $100 over an eight-year period. This was not enough to establish, as a matter of law, that the marketability test of United States v. Coleman, 390 U.S. 599, 20 L. Ed. 2d 170, 88 S. Ct. 1327 (1968), was satisfied.

The record also supported the Secretary's finding that the red, gold, and pink decomposed granite found on the subject claims was a "common variety" of stone and, by the terms of 30 U.S.C. §  611, therefore could not be the basis for a valid mining claim. The record showed that a large quantity of colored decorative decomposed granite similar to the claimants’ was available from other deposits in the same general marketing area. The Secretary therefore properly compared the price of the claimants’' decomposed granite only with the price of this similar decorative granite, and not with the price of all decomposed granite, in determining that claimants' granite did not have a "distinct and special value

	US v. Robinson, 21IBLA363 (82ID414)

8/25/1975

CO
	Bog iron ore
	Bog iron ore, used as a soil conditioner or soil amendment, is not a locatable mineral deposit in the absence of a showing that it meets the test of United States v. Bunkowski, 5 IBLA 102, 113-16, 79 I.D. 43, 48-49 (1972), i.e., it is found to be not just a physical amendment to the soil but a chemical amendment which alters and improves soil or plant chemistry.
	
	value in agriculture as a soil conditioner
	As it pertained to the common variety issue the hearing judge concluded that material on the claim did not constitute a valuable mineral deposit locatable under the mining law because the iron oxide was not accessible or absorbed by the plants.  IBLA agreed that the iron ore did not chemically improve the alkali soil to which it was added and was not chemically available to the plants and found that the material did not meet the Bunkowski test for locatability of minerals used as soil amendments.  IBLA determined that the iron oxide within the limits of said mining claim is a common variety material.



	US v Baker

23IBLA319

01/19/1976

AZ

Editor's note: Erratum issued dated Feb. 3, 1976 -- See 23 IBLA xxxxA; Appealed -- aff'd. Civ. No. 76-408 (D.Ariz.), rev'd, No. 77-2783 (9th Cir. Feb. 11, 1980), 613 F.2d 224, cert. denied, S.Ct. No. 79-1964, (Oct. 20, 1980), 101 S.Ct. 332, 449 U.S. 932
	cinders
	The Act of July 23, 1955, 30 U.S.C. § 611 (1970), removed common

varieties of cinder from location under the mining laws; thus, it is incumbent upon one who located a claim prior to that date for a common variety of cinder to show that all the requirements for a discovery, including a showing that the materials could have been extracted, removed, and marketed at a profit, had been met by that date.

Material which is suitable only for fill purposes, road base, or

comparable uses is not locatable under the mining laws, and even if the material is suitable for other purposes, its sale for the above uses cannot be considered in determining its marketability to establish the value of the deposit as mineral. By the same token, it is improper to consider the market demand for such uses for the purpose of determining what volume of mineral material a prudent locator might claim in the reasonable anticipation of market demand for legitimate mineral uses in the foreseeable future, reasonably projected.

Where it has been shown as to a number of mining claims located for

cinders for which application for patent has been filed, that the amount of the deposits on the claims is excessively large in relation to the market that exists, only those claims can be found valid which by reason of location and volume and quality of deposits would make the most feasible mining operation and have a reasonable prospect of success; the remaining claims must be held invalid for lack of discovery.
	
	
	The Administrative Law Judge determined that the cinder deposits found within the claims were "common varieties", but the claimant had satisfied both the prudent-man and marketability tests prior to 1955.

The IBLA agreed with the hearing officer that the claimant had satisfied both the "prudent-man" and "marketability" tests.  The IBLA found the claimant discovered a valuable deposit of common variety cinders prior to July 23, 1955, for which there was an existing demand, that there was an adequate access to the deposit, the deposit was within reasonable proximity to the market, and that the claimant had initiated a bona fide effort to develop a mine.  IBLA went on to find that the claimant had located claims in excess of the reasonably anticipated market need for cinders (the “Too much Test”).  Because of this, the IBLA held that the less developed claims were void for lack of discovery.

The claimant appealed.  The decision was affirmed.



	US v Beal

23IBLA378

2/4/1976

CO
	Feldspar
	Where stone containing feldspar is simply ground into rock form and used for land spacing and building stone purposes for which the feldspar element has no significance with respect to the stone's final use, the issue may properly arise as to whether the particular stone is a common variety which is excluded from mining location by the Act of July 23, 1955.

Ground feldspar, used as a soil conditioner or soil amendment, is not a locatable mineral deposit under the general mining laws in the absence of a showing that the mineral meets the test of United States v. Bunkowski, 5 IBLA 102, 113-16, 79 I.D. 43, 48-49 (1972), namely, that the mineral is found to be not just a physical amendment to the soil, but rather a chemical amendment which alters and improves soil or plant chemistry.


	
	The claimant alleged three markets for the materials namely (a) landscaping and building stone, (b) soil conditioner, and (c) glass and ceramic industry
	The Judge found that the evidence presented was sufficient to establish that the material from the claim could be mined and marketed at a profit for use as soil conditioner and for landscaping and building material. He also found that there was no evidence in the record indicating that the material from the claim had any properties which gave it value for purposes for which ordinary varieties of "stone" are not suited; nor was evidence presented to show that the material had distinct and special qualities which would command a higher price than "ordinary crushed stone or quartzite".  He stated: “it is immaterial whether a portion of the material upon the claim consists of deposits of feldspar and fluorspar, which may be classified as an uncommon variety for use within the ceramic industry, if the purposes for which the material sold is for the same purposes as minerals of common occurrence. If the dominant use for which the contestee has a reasonable prospect of success is for the building industry and for use as a soil conditioner, the material cannot be classified as locatable under the mining laws because it is a common variety”.

IBLA ruled that for its use as landscaping and building stone, the feldspar on the subject claim (as well as the quartz) was simply ground into rock form and the feldspar element in the final product was of no significance. IBLA agreed that when used for this market the material was no different from "ordinary crushed stone or quartzite". Under these circumstances, the feldspar was properly considered to be a "stone" within the meaning of the common varieties provision.

IBLA found that the record was devoid of evidence that would indicate that stone containing feldspar (or quartz) from the claim used for landscaping or building stone purposes had a unique property which gave the stone a distinct and special value.

IBLA ruled that the claimant neither proved a reasonable prospect of success nor a present ability regarding profitable marketing of the feldspar for industrial use nor failed to rebut the Government's prima facie case of invalidity based on non-marketability.

Common variety.



	US v Melluzzo

534_F2d_860

US 9th Cir

4/15/1976

See A-31042

US v Melluzzo

7/31/1969

	
	
	
	
	This appeal was taken from judgment of the District Court for the District of Arizona upholding a final administrative decision of the Secretary of the Interior which held invalid six placer mining claims on the ground of lack of discovery of a valuable mineral deposit.  The deposits claimed were of sand, gravel and building stone. The Secretary held these to be "common varieties".

The Circuit Court upheld the decision of the Secretary that the deposits were common varieties but remanded the case to determine weather or not the deposit had a market prior to 1955.

	US v Pope

025IBLA199

6/16/1976

WA

Reconsideration granted; decision reaffirmed -- See U.S. v. Pope (On

Reconsideration), 27 IBLA 133 (Sept. 30, 1976)
	granodiorite
	Whether a deposit of building stone is an uncommon variety locatable under the mining laws after section 3 of the Surface Resources Act of July 23, 1955, 30 U.S.C. § 611 (1970), depends on whether the deposit has a property giving it a distinct and special value as compared with other deposits of stone used for similar purposes.  

In determining whether a deposit of building stone is a common or uncommon variety under section 3 of the Surface Resources Act, 30 U.S.C. § 611, a special and distinct value of a building stone may be reflected by a higher market value in comparison with deposits of common varieties, or by reduced costs or overhead so that the profit would be substantially more while the market price would remain competitive.


	fracturing
	highly desirable for architectural facing, decoration and special landscaping
	The Administrative Law Judge found the subject material to be a common variety.  Upon appeal IBLA remanded the case to allow consideration of additional uses, price comparisons and production costs in accordance with McClarty v. Secretary of the Interior et al., 408 F.2d 907 (9th Cir. 1969).  Upon rehearing the Judge ruled that the evidence at the hearing established that a wide variety of stone is available for construction and landscaping and that all stone that is used has some quality which makes it sufficiently valuable to be profitably marketed, as was the subject stone. Although the subject stone had a unique quality in the manner in which it has been fractured, its value was within the same general price range as many other materials used for the same purposes. Since the unique quality of the stone did not give it a distinct and special value, it was a common variety. 

IBLA ruled that like Heatherstone [the material considered in McClarty]; the subject stone’s unique qualities gave it a decided economic advantage over other competitive types of stone. There was a minimum of preparation expense with subject stone because it was used as it came from the quarry with no blasting or barring loose being necessary (tales slope material). The subject stone was found to be less costly to extract than Heatherstone, because Heatherstone needed to be barred out. None of the advantages of the subject stone were rebutted by the Government. On that basis, IBLA concluded that the deposit was an uncommon variety locatable under the mining laws.

	US v McCormick

27IBLA065

9/29/1976

AZ
	Rhyolite,

dacite
	In determining whether a deposit of mineral aggregate is a common variety where it is used for the same purposes for which common, ordinary aggregates are used, the deposit must be shown to have some rare or unique physical property which gives the material a special and distinct value for such use. Special and distinct value may be reflected by a higher market price in comparison with other aggregates or, alternatively, by reduced costs of overhead so that the profit to the producer would be substantially more while the market price remained competitive with material from other sources.

A deposit of rhyolite and dacite stone, used in the manufacture of asphaltic concrete and as seal coating on asphalt pavement, which occurs in a naturally crushed state, which has been roughly stratified and naturally sorted by the forces of nature to an extent that is not found on any other material source in the area, which has little or no overburden, and which affords specification material at a cost significantly below that incurred for the production of any other aggregate from sources in the same market area, has special and distinct physical properties which give it distinct special economic value, and therefore it is locatable as an uncommon variety under the general mining law, and its appropriation is not barred by 30 U.S.C. § 611 (1970).
	naturally crushed state with little or no overburden 

removal only requires excavation and screening; there is no additional processing required such as drilling, blasting and crushing the material, in its natural state, is an excellent quality for asphalt and seal coat and meets Flagstaff City, State Highway Department and Federal Aviation Administration specifications for quality road material

very little material is wasted during processing

the material is lighter than its competitors permitting greater ground coverage and

the material does not strip when subjected to harsh weather and heavy use


	
	As it pertains to common variety issues the ALJ ruled that the deposit of mineral aggregate was unique in the Flagstaff market area (the material’s uniqueness in a broader market was not considered) and by virtue of its uniqueness brought to the producer at the pit a price that was higher than that received by competing producers and, thus, the material was uncommon.  IBLA concurred finding that the stone had been crushed by the forces of nature in such a way that 80 to 95 percent is of the proper size for various uses in road construction and paving projects. The natural crushing gave the stone the added attributes of angular edges and flat plane surfaces and a natural cleanliness, all of which are necessary to insure good adhesion in asphalt.

Dissenting opinion argued that the realized profit was not sufficient to establish that the material met the uncommon variety criteria.

Uncommon Variety



	US v Pope

27IBLA133

9/30/1976

See US v. John W. Pope, 25IBLA199 (1976)
	
	In determining whether a deposit of building stone is a common or uncommon variety under the Surface Resources Act, 30 U.S.C. § 611 (1970), a special and distinct value of a building stone may be reflected by a higher market value in comparison with deposits of common varieties, or by reduced costs or overhead so that the profit would be substantially more while the market price would remain competitive.


	
	
	The U.S. Forest Service, petitioned the Board for reconsideration of

United States v. John W. Pope, 25 IBLA 199 (1976).

IBLA reaffirmed their previous decision.

	US v Osborne et al

28IBLA013

11/8/1976 

NV

Editor's note: Reconsideration denied by order dated Jan. 4, 1977; Appealed -- aff'd, sub nom. Bradford Mining

Corp. v. Andrus, Civ. No. LV-77-218 (D.Nev. Mar. 15, 1979)

	Sand and Gravel
	Material which is principally valuable for use as fill, sub-base or ballast, for which ordinary earth or rock may be used, is not locatable under the mining laws, and even if the material is suitable for other purposes, its value for the above uses cannot be considered in determining its marketability as a valuable mineral deposit within the ambit of the general mining law.

In a contest of a mining claim located for common variety mineral materials prior to

July 23, 1955, after which such locations were proscribed by law, where there has been no mining and no sales, the test of the validity of the claim is whether the claimant(s) could have mined and marketed the material profitably prior to that date and thereafter. The evidence tending to so show must relate to what a prudent man would have been reasonably justified in doing based upon the actual known circumstances at the time, not upon what he might have done if the proper conditions had then prevailed.

In determining whether a profitable market existed for material from a particular mining claim from which no material has been sold, a hypothetical market must be created in which the new material plays its part. The new material from the claim at issue must be included with that from all other known potentially competitive sources in calculating the factor of supply. If the supply so calculated amounts to a super abundance and so overwhelms the existing demand as to reduce the value or profit increment to a level below that which would prove attractive to a prudent man, the material cannot be said to be marketable at a profit.
	
	
	The case referenced a pre 1955 claim that had undergone previous proceedings.  IBLA reaffirmed United States v. Osborne, 77 I.D. 83 (1970) and found that the sand and gravel on the subject claim was not marketable prior to 1955. 



	US v Bolinder et al

28IBLA187 (83 ID609)
2/6/1976

UT
	geodes


	A valuable deposit of geodes, round stones with crystalline centers and composed of recognized mineral substances, which possess an economic value in trade and the ornamental arts, and which are being removed by actual mining operations, is subject to location under the mining laws.

In order to establish that a type of stone material is not a common variety under the Act of July 23, 1955, a mining claimant must demonstrate that: (1) the mineral deposit has a unique property, and (2) the unique property gives the deposit a distinct and special value. Where evidence establishes that geodes in a particular deposit have unique properties distinguishable from other types of stones which give the deposit of geodes a distinct and special value, the fact that the geodes may be similar to geodes from other areas which have similar properties and values is not sufficient evidence to establish that the deposit of geodes is a common variety of stone within the meaning of the Act of July 23, 1955.


	
	
	BLM initiated contest based on the fact that among other things, geodes were not a locatable mineral and established a week prima facie case by only comparing the subject geodes to other geodes and failing to apply the McCarty requirements.  The Administrative Law Judge ruled that the geodes were locatable under the mining law and that the Government had failed to make a prima facie case.  IBLA confirmed the Judge’s ruling stating that there is no doubt that a geode is composed of recognized mineral substances which would be individually locatable under the mining laws unless found to be a common variety subject to 30 U.S.C. § 611 (1970). They found that the testimony at the hearing indicated that geodes possessed an economic value in trade and the ornamental arts, apart from whatever commercial value might be attributed to their uniqueness as a so-called "natural curiosity."   IBLA found that it was evident from the testimony at the hearing that geodes had a value in their raw state in addition to any enhanced value from subsequent processing or craftwork.  They ruled that where a mining claimant has located his claim on a sufficient quantity of geodes and is conducting actual mining operations to extract the geodes, that such a mineral deposit is subject to location under the mining laws. IBLA found that the Government's prima facie case that the geodes are a common variety rested only upon a comparison of this deposit with geodes from other areas and that the evidence of the Government witnesses comparing the geodes with other stone formations, tended to show that the geodes did not occur in abundance in nature and were not widespread in their occurrence generally. IBLA found that the claimants' evidence emphasized the peculiar physical properties of the geodes and the special economic values attributable to those properties and to the deposits on the subject claims in such quantities that mining operations appeared to be feasible. IBLA then concluded from the state of the record, that the deposits of geodes, and the geodes themselves, had unique properties (with out stating what these properties were) which give them a special and distinct value. The fact that the geodes might be similar to geodes from other areas which have similar properties and values was not sufficient alone to establish that the deposit of geodes were a common variety of stone within the meaning of the Act of July 23, 1955.  This case then governs the comparison of deposits when (1) the contested deposit is marketable for purposes which are not typical of common variety minerals; and (2) the material is not widespread.

Uncommon Variety

	US v Peck

29IBLA357 (84 ID137)
3/31/1977

UT
	Clay
	In determining whether a deposit of clay is locatable as a valuable mineral deposit under the mining laws, there is a distinction between a deposit considered to be a common or ordinary clay, which is not locatable, and a locatable deposit having exceptional qualities useful and marketable for purposes for which common clays cannot be used.

A "common clay" not locatable under the mining laws does not include clay having exceptional qualities which meets refractory and other quality standards for high grade ceramic products or other products requiring a high refractoriness, or which is useful for certain industrial uses, such as in the oil and oil well drilling industries, outside the manufacture of general clay products. It does include, however, clay usable or used only for structural and other heavy clay products, for pressed or face brick, as well as ordinary brick, and for pottery and ordinary earthenware and stoneware. The fact industrial and technological changes may make a certain clay deposit valuable for a given major manufacturer of brick, tile and other clay products, because it meets its peculiar specifications for blends with other raw materials, does not warrant a change from Departmental precedents and a strong Congressional policy establishing that clay usable only for such purposes is a common clay not locatable under the mining laws.
	
	
	The Administrative Judge ruled as it pertained to common variety issues, that the deposits on the subject claims had not been shown to possess characteristics giving unusual value distinguishing them from common clays, so that they could be marketed profitably for commercial purposes for which common clay could not be sold.  IBLA affirmed.  In their decision IBLA provided definitions of clay as given by science and industry as well as a history of related in case law and found that the deposits on the subject claims had not been shown to possess characteristics giving unusual value distinguishing them from common clays, so that they could be marketed profitably for commercial purposes for which common clay could not be sold.  IBLA’s definitions in short  were: Two categories of clay:

Common or ordinary clays – not locatable

  Structural brick, tile

  Heavy clay products

  Pottery, earthenware, stoneware - which cannot meet refractory and quality standards for high grade ceramic products such as for china

Exceptional clay – locatable
  High refractoriness and certain clays with special characteristics making them useful for particular uses such as the oil and oil well drilling industries.  Common Variety

	United States v. Frank and Wanita Melluzzo 

(Supp. on Judicial Remand)

32 IBLA 46

09/02/1977

 AZ
See 76 I.D. 160 (1969)
Editor's note: Appealed -- aff'd, Civ. No. 79-282 (D. Ariz. May 20, 1980) aff'd, No. 80-5561 (9th

Cir. April 16, 1982); 674 F.2d 819
	Sand and gravel

Building stone
	Mining claims located for deposits of common varieties of building stone, sand and gravel, if located prior to the Act of July 23, 1955, must be held to be invalid where it is not shown that these materials could have been profitably marketed prior to that date.

Where the Government contests mining claims on a charge of lack of discovery of a valuable mineral deposit prior to the date when such minerals were no longer subject to such location, the Government must initially present sufficient evidence to establish a prima facie case. The burden then shifts to the claimant to show by a preponderance of credible evidence that a discovery has been made on each claim.

Where the expert witnesses called by the Government testify that prior to July 23, 1955, there was no profitable market for common variety minerals from the subject claims and that it would have been economic folly to undertake the development a mine thereon, a prima facie case of invalidity has been made. Thereafter, upon the failure of the claimant to prove the contrary by a preponderance of credible evidence, a determination that the claims are invalid is obligatory.

Where the contestee is seeking to validate a group of claims, he must prove that a valuable mineral deposit exists on each individual claim.

A showing that all the claims taken as a group satisfy the requirements of discovery is not sufficient.

Where, in a contest to determine the validity of certain mining claims located for common building stone, sand and gravel, the Government charges that the claims were not located prior to the Act of July 23,

1955, which prohibited the subsequent location of such minerals, the finding by the Hearing Examiner and two administrative appellate tribunals that the charge is true and the claims were not timely located requires a holding that the claims are null and void, where such finding is supported by a preponderance of credible evidence.
	
	
	

	US v Mansfield

35IBLA095

5/15/1978

CA
	Obsidian
	Without evidence that obsidian similar to that found in great abundance elsewhere has a property giving it a special and distinct value, it is a common variety no longer locatable under the mining laws. The fact that obsidian may be tumbled and polished for rock hound purposes is not sufficient to meet the test of uncommonness.


	possesses the qualities and texture and coloration

or pattern desirable for decorative use in jewelry or the ornamental arts
	
	The administrative law judge held that the various colors and patterns of obsidian sold by the claimant, other than the pink, were common varieties.

IBLA found very little evidence in the record that pink obsidian is so unique as to warrant its identity as uncommon, ruling that even if it was, the claimant had not shown marketability.  IBLA found that because there are large amounts of obsidian in a variety of colors, competing with a wide variety of other stone suitable for polishing, that all obsidian, including pink would most likely be considered common variety.

Common Variety

	US v Schneider Minerals & Aqua Pura Inc

36IBLA194
8/3/1978

NM
	kaolinite

clay
	A clay's unique properties -- superior bonding characteristics, high brilliance and low impurity content -- which make it particularly suitable for use in the paper coating and ceramics industries, impart a special and distinct value to the clay through the generation of profits in excess of those which could be realized from a deposit of a common variety of the material.
	1. Its bonding characteristics are superior to those clays now used in the paper industry.

2. Without removal of impurities, it has a higher brilliance and a more desirable bluish cast than the clays now used in the paper industry.

3. It has a low grit residue (.006 percent) which indicates that it is possible to disperse the clay easily and the impurities can be separated and removed by sedimentation procedures * * *, making it easy to separate the different constituents into a number of marketable products. * * *

4. It contains little montmorilonite, which increases its suitability for use as a paper coating.


	Reduced costs is extraction and processing
	The Administrative Judge found the clay to be an uncommon variety because of its superior bonding characteristics, high brilliance and low impurity content which made it suitable for use in the paper coating and ceramics industries.  IBLA agreed founding  that the evidence upon which the Judge's conclusions were based, demonstrated that the clay's unique properties, imparted a special and distinct value to the clay for use in the paper coating and ceramic industries, through reduced costs of extraction and processing which were basically un-refuted by the government.

	US v Verdugo & Miller Inc.

37IBLA277

10/20/1978

CA
	granite
	Material which is principally valuable for use as fill, sub-base, ballast, riprap or barrow, for which ordinary earth or rock may be used, is not locatable under the mining laws and was not locatable prior to July 23, 1955.

Common varieties of a particular mineral material do not have to be physically alike or equally desirable for a given purpose. When the evidence shows that other deposits occur commonly in the area and are similarly used, the fact that the subject deposit has qualities which are particularly well suited to that purpose does not, of itself, alter its essential character as a common variety material.

Where, prior to July 23, 1955, a deposit of the common rock of the country might have been deemed locatable as building stone because it met certain engineering specifications or requirements, if this were unknown at that time, or if its only real value prior to that date was for ordinary fill, rip-rap, sub-base, ballast or barrow, it cannot be treated as a valuable mineral deposit which would serve to validate a mining claim.

A deposit of what otherwise would be a common variety of mineral material cannot be regarded as uncommon on the basis that the deposit enjoys the simple economic advantage of closer proximity to the market.
	Greater density, higher specific gravity and more durable

Angular rather than rounded in shape

Close to marketplace


	More desirable for harbor projects, such as breakwaters and jetties


	The material on the pre 1955 claims consisted of hard granite rock overlain by substantial quantities of decomposed granite.  The ALJ ruled that the material which was principally valuable for use as fill, sub-base, ballast, riprap, or barrow was never locatable.  Upon appeal the claimant claimed that the USFS had failed to test and compare the granite with other granites and that their deposit was superior in that it had a greater density and higher specific gravity and was thus more durable and that the granite broke into a more angular shape all of which made it more desirable for use in as breakwaters and jetties.  IBLA ruled that the material prior to 1955 was used only for common variety uses and that the finding of additional attributes after the fact can not be used in hind site to establish uncommon variety attributes.  There was no showing that these particular attributes in any way made the subject material uncommon.

Common variety



	US v McCall

No. 78-1065 (9th Cir. July 10, 1980), 628 F.2d 1185

(see US v McCall 7IBLA21)
	
	
	
	
	In 1953, McCall and Nelson filed an application for a patent to a group of mining claims in the Las Vegas valley, asserting that the claims were valuable for mining sand and gravel. They received patents for parts of five claims.  In 1964, the Interior Department filed a contest complaint alleging that the remaining portions of these claims were not mineral in character.  Applying the so-called "ten-acre rule," under which each ten acres of a claim must be shown to be mineral in character, the hearing examiner found that the challenged portions of the claims were not mineral in character and dismissed the patent application as to those areas.  The Interior Board of Land Appeals, affirmed the examiner regarding the challenged portions, but reversed this determination as it related to portions of two claims.  The Board directed that the challenged portions of those claims be added to the patented portions.  McCall and the estate of Nelson (McCall) then filed suit in district court and a magistrate heard and recommended granting the Secretary's motion for summary judgment. The district court adopted the magistrate's findings and McCall appealed.  The 9th Cir affirmed.

	Baker v US

613 F.2d 224 (9th Dir. 1980) cert denied, 101 S. Ct. 332 10/20/1980

(see 23IBLA319)
	
	
	
	
	In Baker, the Board had refused to grant a patent for three entire claims even though it found that a valid discovery had been made on each claim.  The claims were all composed of similar material.  The Board invalidated two of the claims because it found that Baker had located claims in excess of the reasonably anticipated market need for the mineral (the "too much" test).  The court held that there was no statutory support for the Board's action.

	US v Dunbar Stone

56IBLA61

7/10/1981

AZ

Editor's note: appealed - aff'd, Civ.No. 81-1271 PHX EHC (D.Ariz. Feb. 27, 1984); aff'd, Civ.No.

84-1915 (9th Cir. Jan. 24, 1985), cert. denied, 472 US 1028 (June 24, 1985)
	Schist
	Where deposit of Yavapai schist has pleasant coloration and allegedly can be blasted out and broken in such a manner as to tend to maintain unfeathered edges, it is nevertheless a common variety of building stone and is, therefore, unlocatable, as these characteristics are not unique properties setting it apart from vast amounts of other common stone found throughout the area where the deposit is situated.
	pleasant earth tone coloration of the schist, and its ability to be blasted out and broken in such a manner

as to tend to maintain sharp unfeathered edges
	
	The Administrative Judge found that the schist building stone was not unique and was, therefore, a common variety of mineral. The stone was sold for building purposes, i.e., for use as stone facing on buildings.  On appeal the claimant claimed attractive coloration and less feathering of edges made the stone unique when compared to other schist.  IBLA ruled that attractive coloration, even if unusual, does not distinguish a deposit of stone from other deposits of the same stone so as to justify the conclusion that the deposit has a distinct and special property, where comparable stone is abundant and is found with varied coloration.  IBLA also ruled that the fact that one deposit of a material may bear this coloration does not make it unique, as there are often deposits which will do the same job to the full satisfaction of the other persons.  In addition IBLA stated that simply because the subject schist may have been uncommonly good schist did not necessarily make it uncommonly good stone, as there were many other types of common stone which are suitable for wall facing.  IBLA was not willing to hold that a deposit of a particular kind of country rock was uncommon merely because, unlike much rock of the same kind, it rises to a standard of acceptance for masonry work, because they might then be obliged to hold that vast quantities of other common stones suitable for such purpose are locatable under the mining law.  IBLA did not feel that they were obliged to consider how a particular deposit of a common stone type ranks when compared only with other deposits of the same generic type (i.e., limestone, sandstone, shale, granite, basalt, slate, etc.), and held that a superior or unusual occurrence of that particular type is not an uncommon variety, when its special characteristics only make it suitable to be used in the same manner as common varieties of other types.  In considering common building stone IBLA is not limited to comparing schist only with other schist, limestone only with other limestone, and granite only with other granite.  IBLA went on to state that “…each product of nature may be expected to have some distinct feature or unique characteristic which will distinguish it from others of its kind, and perhaps either enhance its value or render it worthless. But where these qualities only serve to make a common stone suitable or desirable for a common purpose, such as construction, without imparting any marked, special, economic advantage over the broad range of other common building stones, that stone cannot be considered an exception to the statutory bar against the location of "common varieties" of stone imposed by 30 U.S.C. § 611 (1976)”.

IBLA also found it important that the claimant failed to establish that their professed unique characteristic was reflected in either a higher market price when compared with similar materials or in a unique advantage in cost of production (quarrying) of the stone.

Common Variety

	US v Vaughn et al

56IBLA247

7/24/1981

WY
	dolomitic marble
	Whether a deposit of stone is an uncommon variety under sec. 3 of the Surface Resources Act of July 23, 1955, 30 U.S.C. § 611 (1976), and therefore locatable under the mining law depends on whether the deposit has a property which gives it a distinct and special value as compared with other deposits of similar materials. It must be shown that the material under consideration has some property which gives it value for purposes for which other materials are not suited, or, if the material is to be used for the same purposes as other materials of common occurrence, that it possesses some property which gives it a special value for such uses, which value may be reflected by the fact that it commands a higher price in the market place.
	purity, texture, hardness, toughness, and color

(white)
	
	Administrative Law Judge held that the dolomitic marble was not a common variety.  BLM appealed.  The dolomitic marble on the claims was of sufficient purity (95 percent calcium magnesium carbonate) to be used for metallurgical purposes.  However, material from the claims had never been used for metallurgical purposes, nor had any attempt ever been made to market the material for those purposes.  The principal market for the marble was for pre-cast concrete panels, cultured marble, and landscaping.  The Government did a market comparison but failed to establish that the stones used for comparison purposes were, in fact, common varieties.   The claimants’ evidence (higher price) supported a finding that the white marble was an uncommon variety of stone subject to location under the mining laws. IBLA upheld the ALJ.  Uncommon Variety

	US v Kaycee Bentonite Corp et al

64IBLA183

5/27/1982

WY

Editor's note: 89 I.D. 262
	clay
	In determining whether a deposit of clay is locatable as a valuable mineral deposit under the mining laws, there is a distinction between a deposit considered to be common or ordinary clay, which is not locatable, and a locatable deposit having exceptional qualities useful and marketable for purposes for which common clays cannot be used.

Common clay includes clay usable for structural and other heavy clay products, for pressed or face brick, as well as ordinary brick, tile, and pipe, for pottery, earthenware, stoneware, and cement.

A deposit of bentonite which can profitably be removed and marketed for pelletizing taconite is exceptional clay locatable under the mining laws, even though blending and additives are necessary to make the deposit suitable for such use.
	Chemical constituents 
	Suitable for use in the taconite industry
	The Administrative Law Judge held that the bentonite claims were valid because they contained deposits of exceptional clay.  BLM appealed.

The Judge held that bentonite suitable for use in the taconite processing industry was “exceptional” clay.

BLM asserted that the bentonite was common clay not subject to location.  IBLA determined that it was not appropriate to compare the bentonite with other deposits of bentonite but should be compared with common clay generally and agreed with the Administrative Law Judge that the bentonite was an exceptional clay due to the fact that the bentonite was suitable for use in the taconite processing industry and the amenability of bentonite to blending or treatment with additives distinguishes it from common clay.

Uncommon Variety

	US v Smith

66IBLA182

8/13/1982

AK
	graywacke
	Whether a deposit of stone is an uncommon variety under sec. 3 of the Surface Resources Act of July 23, 1955, 30 U.S.C. § 611 (1976), and therefore locatable under the mining law depends on whether the deposit has a property which gives it a distinct and special value as compared with other deposits of similar materials. It must be shown that the material under consideration has some property which gives it value for purposes for which other materials are not suited, or, if the material is to be used for the same purposes as other materials of common occurrence, that it possesses some property which gives it a special value for such uses, which value may be reflected by the fact that it commands a higher price in the market place or by reduced cost or overhead so that the profit to the claimant would be substantially more.

A deposit of slate and graywacke cannot be determined to be an uncommon variety of mineral solely on the basis of its accessibility or proximity to market (both factors of location), even though such factors may give the deposit a competitive advantage, as they are not unique properties inherent in the deposit but only extrinsic factors.
	Location

combination of various rock types and that the graywacke is continually being broken down by frost wedging so that the material is replenished

naturally thereby eliminating the normal quarrying costs, and that some of the graywacke covered by lichens which lend a desirable quality for facing stone
	broken down

with hand tools and is ideal for stone work in fireplaces and septic stone
	The Administrative Law Judge found that based on its "intrinsic value," the subject rock was "similar" to "large quantities of slate and graywacke in nearby areas and was thus a common variety.

The claimant contended that the unique properties of the deposit were that the rock was continually being broken down by frost wedging so that the material was replenished naturally thereby eliminating the normal quarrying costs, and that some of the graywacke covered by lichens which lend a desirable quality for facing stone. 

IBLA ruled that the claimants had presented no evidence that the combination of rock types on their claim imparted a distinct and special value to the deposit, by way of a higher market price for material sold from the claim. IBLA found that record indicated that the principal uses for the material from appellants' claim was in decorative rock panels or veneering stone for fireplaces and walls and as septic rock and that other rock material available locally was equally well suited for the same uses.  IBLA concluded that the subject rock did not have a unique property and that with the exception of accessibility, which is an extrinsic factor, the subject stone did not appear to differ substantially from other deposits of similar materials in the area.  

Common Variety

	Joanne M. Massirio v Western Hills Mining Association et al.
78IBLA155
2/29/1983

CA
	clay
	Deposits of common varieties of stone were withdrawn from location by sec. 3 of the Act of July 23, 1955, 30 U.S.C. § 611 (1976). The locator of a claim for stone after that date must establish that the mineral deposit has a unique property giving it a distinct and special value reflected in a higher market price or reduced cost of production.
	
	manufacture of clay for

ceramic applications
	Private contest, SRHS lands. Owner proved by a preponderance of evidence that the subject lands were non mineral in character. No clays or other building stone or uncommon varieties were found on the subject lands.

	US v Husman et al

81IBLA271

6/8/1984

WY

Editor's note: aff'd, Civ.NO. C84-404-K (D. Wyo. July 25, 1985), 616 F .Supp. 344
	Limestone

Dolomite
	
	Chemical grade
	Sugar refining, scrubber material, agricultural use
	Though the limestone met the chemical grade requirements, the ALJ and IBLA found that the government had shown that the claimants could not meet the prudent man requirement.

	US v Wirz

89IBLA350

11/20/1985

CA

Editor's note: Appealed -- dismissed, Civ.No. 86-3450 (PX) (C.D. Calif. May 1988)
	quartzite
	Sec. 3 of the Surface Resources Act of July 23, 1955, 30 U.S.C. § 611 (1982), declared that common varieties of building stone are not valuable mineral deposits under the mining laws. In order for a claim for such material to be sustained as validated by a discovery, the prudent man/marketability test of discovery of a valuable mineral deposit must have been met at the date of the Act, and reasonably continuously thereafter up to and including the time of a contest hearing.


	Mono-colored

Physical qualities
	valuable as a decorative building stone in fireplaces, walls, facades, and veneering
	The claims were pre-55 claims.  The Administrative Hearing Judge declared portions of the claim valid, finding that the claimants had established a market prior to 1955 and had maintained said market.  The stone had been sold for uses such as fill, sub base, and riprap (common variety uses) as well as what IBLA consider uncommon variety uses (decorative purposes).  IBLA ruled that the claimant could only rely on the decorative building stone sales which were a minor source of income from the claims.  IBLA found that the willingness the claimant to work the claims was principally based on their value for and income derived from material not subject to location under the mining laws, stating that although the evidence indicated that the stone was probably marketed as a decorative building stone at a profit prior to July 23, 1955, the objective standard of what a prudent man would do, had not been satisfied.  In other words, mining was occurring without the claimant making any profit from the uncommon variety uses.

Uncommon Variety based on pre 55 uses

McClarty test not fully applied

	US v Aiken Builders Products

95IBLA55

12/19/1986

CA

Editor's note: Affirmed on reconsideration -- See 102 IBLA 70 (April 14, 1988); vacated by Under

Secy., See memorandum dated Jan. 31, 1989 at 102 IBLA 70A.
	cinders
	
	
	
	These were pre-55 mining claims.  The Administrative Law Judge and IBLA found that there was not a market for the cinders prior to 1955.  The ruling was vacated by the Secretary allowing the claimant to bring the subject claims to patent and allowing a new mineral report.  The available record was not clear as to why the Secretary vacated and the ultimate result of the patent application other than apparently new information came to light that needed consideration.  This case was not so much a common variety issue as a pre-55 issue.

	US v Thomas

90IBLA255

12-8-1987

WY

Editor's note: Appealed -- reversed and remanded for hearing, Civ.No. 86-282-K (D. WY May 13,

1988)
	Bentonite clay, decorative stone and gravel
	A deposit of gravel suitable for road building will be considered a common variety of gravel under sec. 3 of the Act of July 23, 1955, 30 U.S.C. § 611 (1982), rather than a locatable mineral, where the record establishes the widespread availability of other deposits of gravel equally suitable for such purpose, notwithstanding the fact that the gravel deposit might be developed more economically because of the size and hardness of the gravel.

Sandstone will be considered a common variety of mineral under sec. 3 of the Act of July 23, 1955, as amended, 30 U.S.C. § 611 (1982), where, although the red coloration of the stone may be unique, there is no evidence that because of the coloration the stone would command a higher price on the market.


	Color (red) and quantity of the sandstone;

Gravel - soft and of a uniformly smaller size, 


	better building stone

than other moss rock because of its color and hardness;

Gravel - requiring little or no crushing for its "principal use," i.e., subbase for road construction resulting in lower production costs
	The subject claims were within a withdrawn area and contained sandstone and gravel with underlying bentonite. The ALJ concluded that the claimants had overcome the Government's limited prima facie case that the gravel was a common variety, concluding that the gravel found on the claims had unique physical properties which gave it a distinct and special economic value over at least some other gravel deposits in the area. The ALJ dismissed the contest complaint, without considering the other minerals, because the gravel was sufficient to support the validity of the claims.  BLM appealed.  IBLA found that in effect, the decision appealed from ignored the requirement that the purported property, which gives the mineral its distinct and special value, must be unique. Although the gravel deposit in issue had certain advantages for subbase and possibly certain other road building applications (i.e., if produced for subbase, it could be produced at a lower cost), there was no evidence that other widely available materials, although less desirable, including the other gravel in the area, would not be equally satisfactory for that same purpose.  IBLA also looked at the whether the decorative stone found on the subject mining claims was a common variety and found that the claimants had presented no evidence that by virtue of its color, that red sandstone would command a higher price in the market and that the bentonite was not commercially viable, given the overburden of sand and gravel and the quality of the bentonite.

Common Variety of sand and gravel and sandstone

	US v Forsyth et al

100IBLA185 (94 ID453)
12/8/1987

CO
	Limestone
	The common varieties legislation (30 U.S.C. § 611 (1982)), removed "common varieties" of sand, stone, gravel, and the like from the operation of the general mining laws. In determining whether there is a discovery of locatable mineral, the uncommon (locatable) mineral must support the mining operation on its own, and the sale of other minerals from the claim may not be considered when predicting profitability. Sales of an allegedly uncommon variety of limestone must reflect the limestone's special value. This special value can be demonstrated either by sales for uses which require particular characteristics or by an increase in the marketplace price. If the limestone is sold for "common variety" use and as a result does not command a premium price, the income and/or reduced cost resulting from such sales should be disregarded when projecting profitability.
	High calcium limestone
	
	This case dealt with issues of discovery and marketability (exposure of mineral) more than common/uncommon variety issues.  As it pertained to the common/uncommon variety issues the Board found that some of the subject claims contained high-calcium limestone as well as total carbonate limestone carbonate material of sufficient grade to make the limestone locatable.

Uncommon Variety

	US v Henri

104IBLA93

8/31/1988

AK

Editor's note: Appealed -- dismissed, Civ.No. A88-448 (D .Alaska April 11, 1990); refiled Civ.No.

A90-237 (D. Alaska June 13, 1990), aff'd, July 31, 1993, dismissed (settled), No. 93-35102 (9th Cir.

Aug. 25, 1993)
	gravel 

sericite slate building stone
	In order to establish that a deposit of building stone is an uncommon variety locatable under the Act of July 3, 1955, 30 U.S.C. § 611 (1982): (1) there must be a comparison of the mineral deposit with other deposits of such minerals generally; (2) the mineral deposit at issue must have a unique property; (3) the unique property must give the deposit a distinct and special value; (4) if the special value is for uses to which ordinary varieties of the mineral are put, the deposit must have some distinct and special value for such use; and (5) the distinct and special value must be reflected by the higher price which the material commands in the market or reduced cost of production resulting in greater profit.

The existence of a unique property in a deposit of building stone which imparts a distinct and special value reflected by either a higher price for the product or reduced costs of production resulting in a higher profit must be predicated on a unique property inherent in the deposit itself and not on extrinsic factors such as highway access or proximity to market resulting in lower transportation costs.

A mining claim for building stone is locatable only under the placer mining laws. A discovery of an uncommon variety of building stone will not establish the validity of a lode mining claim. Although under 30 U.S.C. § 38 (1982) the holding and working of a claim for a period of time equal to the relevant state statute of limitations may be deemed the legal equivalent of proof of location, recording, and transfer of a mining claim, a claim must be rejected where the evidence discloses a claim was not held and worked for the relevant statutory period prior to segregation or withdrawal of the land from location of mining claims.
	flat surfaces resulting

from the cleavage

color
	cleavage made it usable for building stone
	In an initial hearing, concerning common variety issues, the ALJ ruled there was no discovery of sand, gravel or building stone prior to July 23, 1955 and held that the claimants had failed to show either the gravel or the sericite slate building stone on the claims was an uncommon variety locatable after July 23, 1955. (See United States v. Henri, 46 IBLA 221 (1980)).

Upon appeal to District Court the court affirmed the finding "that there was no valid discovery of sand or gravel or building stone within the boundaries of the claims prior to July 23, 1955," but remanded the case "for reconsideration of the question of an adequate location and discovery of building stone after July 23, 1955." Henri v. Andrus, No. A80-124 Civ., slip op. at 14-15 (D. Alaska Mar. 26, 1982).

Pursuant to the remand order, a second hearing was held. In the decision following the hearing, the ALJ held that the subject building stone was unique in that there was no comparable building stone in the Juneau area and stone from the subject claims would partially displace building stone imported from Seattle or Vancouver. The ALJ found the distinct and special value of the stone was established by the lower costs in furnishing the stone to the Juneau and Anchorage areas.  BLM appealed.

IBLA was unable to conclude the stone had a unique property giving it a distinct and special value for use as a building stone which was reflected in either a higher price for the stone or a reduced cost to develop the deposit.  IBLA agreed with the government expert witness  that the pieces of rock from the subject deposit run smaller than desirable and found the cleavage pattern on the deposit resulted in thicker slabs causing less coverage per ton of rock in use as building stone and concluded the deposit was a "very mediocre" deposit of building stone.

IBLA ruled that the primary value of the subject building stone was derived from the extrinsic circumstance of its proximity to the market resulting in lower transportation costs.

Finally IBLA found that a lode mining claim will not support the claimant’s contention that a valuable deposit of an uncommon variety of building stone has been discovered. A mining claim for building stone is locatable only under the placer mining laws.

Common Variety

	U.S. v. Fisher, 

115 IBLA 277 

07/26/1990

AZ
	sand
	A deposit of sand will be considered a deposit of a common variety of mineral where the claimant fails to overcome by a preponderance of the evidence the Government's prima facie case that the sand does not have a property which gives it a distinct and special value, as reflected in a higher market price or reduced cost of production.

A mining claim for a common variety of sand is properly declared invalid where the claimant fails to overcome by a preponderance of the evidence the Government's prima facie case that the sand was not marketable at a profit prior to July 23, 1955.
	lightweight; it also had an acceptable gradation of particle sizes, favorable particle shapes and surface textures, uniform physical features and chemical composition, an absence of deleterious particle coatings, natural pozzolanic quality, and natural air entrainment.
	Made Portland cement and asphaltic concrete products made from it of much higher quality and lower cost, such that it commanded much higher prices

Pozzolan (also known as "pozzolana," "pozzuolana," and "pozzuolane") is defined as a "leucitic tuff quarried near Pozzuoli, Italy, and used in the manufacture of hydraulic cement. The term is now applied more gener-ally to a number of natural and manufactured materials, such as ash, slag, etc., which impart specific properties to cement. Pozzolanic cements have superior strength at a late age and are resistant to saline and acidic solutions."


	Appellant appealed an ALJ decision declaring placer mining claims located prior to 1955 null and void. The ALJ found that evidence indicated that the sand encompassed by the subject claims had unique properties; appellant had failed to overcome by a preponderance of the evidence the Government's prima facie case that such properties do not impart a distinct and special value to the sand.  The ALJ ruled that appellant had also failed to overcome by a preponderance of the evidence the Government's prima facie case that the sand had not been marketable from the subject claims at a profit prior to July 23, 1955.

Appellant claimed that the sand was suitable as a pozzolan.  IBLA found that based on the record, it is very doubtful that a claim for pozzolan, even if proven, would meet the common variety standard.

IBLA did not agree with the ALJ that the sand possessed any unique characteristics as the record did not establish that the sand performed substantially better than other sand and the evidence fell far short of establishing that the sand was superior in any way to ordinary sand, or even that it was significantly different from ordinary sand.  IBLA found that even assuming that the sand possessed unique characteristics, mere possession of a unique property would not be enough to render the sand an uncommon variety. Rather, the evidence needed to show that the unique property imparted a distinct and special value to the sand. 

The contestant established that the sand was used only in the same kinds of applications as ordinary sand - in ordinary asphalt and [Portland cement concrete] structures. A series of tests run by two independent laboratories showed that the sand would perform marginally in these ordinary applications. IBLA found the government's evidence with regard to selling prices (neither party offered evidence of cost comparisons) was somewhat tenuous. It did, however, show that the sand did not command the higher price which would be expected for a material having special value, establishing a prima facie case in support of a conclusion that the Collins sand is a common variety.

The government's evidence established that the Collins sand, along with that on several other sand claims in the area, had unique grain size, texture, and bedding characteristics but was unable to show that these unique properties gave the sand special value for any kind of use. Appellant argued that he established that the sand possessed seven unique physical and chemical properties which made the Portland cement and asphaltic concrete products made from it of much higher quality and lower cost, such that it commanded much higher prices than the common variety of sand. In particular, appellant noted that the sand was lightweight; it also had an acceptable gradation of particle sizes, favorable particle shapes and surface textures, uniform physical features and chemical composition, an absence of deleterious particle coatings, natural pozzolanic quality, and natural air entrainment.  IBLA did not fell that the record supported appellant's assertions.  Appellant asserted that, because of the higher price that the sand commanded for such uses as opposed to ordinary sand, the sand was an uncommon variety. IBLA found nothing in the record suggesting that the sand commanded a higher price.

Because the claims were located prior to 1955 IBLA looked to see if the claims met the marketability test.  The appellant attempted to show marketability by showing that since the adjacent claims patented for similar sands was marketable prior to 1955 then the sands for appellant’s claims was also marketability prior to 1955.  IBLA ruled that whereas claimant seeks to rely on comparable production, there must be proof not only that this other production was successfully marketed but that, given the particular costs of producing the deposit under review, production from this deposit would like-wise have been realized at a profit.  IBLA ruled that appellant failed to establish that, even though the sand from the subject claims was itself not produced in significant quantity or at a profit prior to July 23, 1955, it could, given the nature of the deposit and evidence of production from nearby claims, have been extracted and marketed at a profit. IBLA found that the appellant failed to overcome by a preponderance of the evidence the Government's prima facie case that the sand from the subject claims could not have been profitably marketed prior to that date.  IBLA found that there must be some proof not only of the sales price for the sand, but also of the costs of production during the relevant time period. There must be some evidence to show that the material was being marketed or was marketable at a profit from the subject claims prior to July 23, 1955.  Evidence of sales from the nearby claims was insufficient by itself to establish the profitability of production from the subject claims. Rather, there must be evidence that these other operations were themselves profitable and that production from the subject claims would likewise have been profitable. Common Variety

	US v Smith

115IBLA398

8/22/1990

AK

aff’d, No. A91-066 (D. Alaska Feb. 28, 1991), rev’d United States v. Smith, No. 93-35084 (9th Cir. 1996), Smith v. United States, No. 00-35679 (9th Cir. 2001) (holding travertine to be common variety).
	Limestone (travertine)
	If a deposit of limestone is to be subject to location as a valuable mineral deposit under the mining laws, it must be shown to have some property giving it distinct and special value. Suitability of the deposit for production of agricultural lime does not establish that the stone is subject to location, without proof that the limestone has distinct and special properties giving it special value for that purpose.

Marketability is not the sole test of the validity of a mining claim for limestone. Unless it is shown to have some special property that excludes it from the operation of the Common Varieties Act, limestone cannot be located as a valuable mineral under the mining laws.

If a deposit of limestone is to be subject to location under the mining laws as building stone, it must be shown to have some distinct and special property giving it special value for that purpose. Although price is a factor in showing that stone has such a property, a showing that the stone can be marketed at a profit does not alone establish the existence of a special property in the stone.
	Suitable for manufacturing lime

Alleged coloration as being unique.


	stone's value derives from its geographic location and owners ability to meet local needs


	Validity of travertine placer claims on USFS lands. The travertine was defined as a limestone using Dictionary of Mining Mineral and Related Terms, Bureau of Mines (1968). The Regional Forester had previously determined that at least some of the limestone on the mining claim was locatable, either as chemical grade limestone or as a soil amendment.  The ALJ concluded that the subject mining claim was null and void. He did not make this finding under the Common Varieties Act; rather, the administrative law judge was un-persuaded that Smith's claim was "valuable" under the Mining Law of 1872.  The issue on which the claimant lost the case was whether he could get his lime to market inexpensively enough to compete with alternative sources of lime. The ALJ concluded that the claimants’ cost estimates were too optimistic, so he was unlikely to be able to price his product inexpensively enough to compete with agricultural lime from Seattle.

IBLA also held that the subject claim was null and void, but on an entirely different ground. IBLA held that the limestone was a common variety due to the fact that the claimant had not shown that the stone hand a unique characteristic that imparted a distinct and special value.
The case was appealed to District Court which affirmed.  The case was then appealed to 9th Cir. 

The 9th Circuit reversed and found that the IBLA decision was arbitrary and capricious due to the fact that it had been stipulated in the hearing that there was in fact limestone on the claims that was locatable (suitable foe making lime) and therefore the common variety issues were moot.  What needed to be considered was the marketability of the deposit.  The court directed IBLA to remand for an additional hearing so that Mr. Smith could submit additional evidence of marketability.

	US v Multiple Use Inc

120IBLA63

7/15/1991

AZ
	pumice
	During the period preceding the date Congress enacted sec. 3 of the Act of July 23, 1955, pumice was locatable under the Mining Law of 1872. When Congress enacted the Common Varieties Act, it removed previously locatable mineral from the purview of the Mining Law of 1872 and made them subject to the provisions of the Materials Act of July 31, 1947. To determine if pumice is locatable, one must look to the intrinsic qualities of the mineralization. To be locatable, the mineral material must have some intrinsic quality that differentiates it from ordinary deposits of pumice. A showing that the deposit is of commercial value does not, in and of itself, make the pumice contained in the deposit an uncommon variety. The pumice contained in the deposit must hold a unique property which gives it a competitive edge over other pumice.

When the Government alleges that a mining claim is invalid because it was located for a mineral named in the Common Varieties Act, it must establish a prima facie case. When the claimant has filed an answer asserting that the mineral material is an uncommon variety, the Government's prima facie case may be made by a showing that the mineral material is sand, stone, gravel, pumice, pumicite, or cinders, that its value is comparable to similar mineral material sold for a common variety use, and that it has been unable to identify any use for the mineral material commanding a higher price. Once a prima facie case has been made, the burden of going forward shifts to the claimant, who must overcome the Government's case by a preponderance of the evidence. If a claimant presents evidence that a deposit has some unique property giving it a distinct and special value of sufficient weight to overcome the Government's showing, the resulting finding will be that the mineral material is not common variety and is therefore locatable.

The issue of "Locatability" presented by the Common Varieties Act does not necessarily implicate the question of "discovery," and there is a major distinction between the evidence and case law applicable to each. The prudent man test is not applicable when considering whether the mineral deposit has a unique property giving it a distinct and special value. Comparing the value of mineral material on the claim to a "run of the mill" deposit has direct bearing on an uncommon variety determination, but little bearing on marketability.

When Congress passed the Common Varieties Act, 30 U.S.C. § 611 (1988), it specifically named common varieties of sand, stone, gravel, pumice, pumicite, and cinders as no longer subject to the Mining Law of 1872. If a common variety mineral meets an ASTI standard for a common variety use that fact does no more than establish the ability to market and use it for that common variety use. Meeting the ASTI standard only establishes its value as a common variety mineral. To use

ASTI standards as a basis for a determination that such mineral is an uncommon variety, it would be necessary to show that the qualities of the particular mineral so exceed ASTI standards that the particular mineral commands a higher price in the marketplace than similar common variety minerals.

When considering whether any of the mineral material on a mining claim may be considered an uncommon variety because it can be used for a particular use, a claimant need not demonstrate that the mineral material is an uncommon variety for that particular use. The mineral material on the claim is properly compared with other deposits of such mineral generally. Both direct and indirect evidence supporting a conclusion that other deposits of such mineral generally are unsuitable for that use can be used to establish that the mineral on the claim is an uncommon variety. Further, the claimant need only show that the mineral material is an uncommon variety by a preponderance of the evidence.

A common variety deposit does not possess a distinct, special economic value over and above the normal uses of the general run of such deposits. When the preponderance of the evidence supports the conclusion that the use to which the mineral material must carry some special economic value over and above the general run of pumice deposits when applied to that use. If, on the other hand, the mineral material commands a premium over that sold for common variety uses, that fact is in and of itself evidence that the mineral material is of an uncommon variety. If the sales price for the mineral material sold for a particular use far exceeds the average sales price, the price differential advances the argument that the mineral material has some property giving it distinct and special value.

A claimant who bases his discovery on a deposit of mineral material listed in the Common Varieties Act, 30 U.S.C. § 611 (1988), must demonstrate by the preponderance of the evidence that the mineral material is of an uncommon variety. If a claimant demonstrates that the mineral material has some intrinsic quality rendering it suitable for a particular use, and that mineral material suitable for that use sells at a marked premium over mineral material used for common variety purposes, the claimant has met the burden of showing that the mineral material is of an uncommon variety. Unless and until evidence is presented establishing the fact that this use is also a common variety use, a claimant need not show that the product has some unique property rendering it suitable for the use commanding a premium.

If the mineral material supporting the discovery is a common variety mineral material listed in the Common Varieties Act, the claimant must demonstrate either that a discovery of the common variety mineral existed on July 23, 1955, or that the discovery mineral has some unique property giving the deposit a distinct and special economic value. To establish a pre-July 23, 1955, discovery, the claimant must demonstrate by a preponderance of the evidence that the mineral was marketable on July 23, 1955. This can be accomplished by showing the existence of potential buyers and the price they would pay.
	(a) high silica content (approximately 76 percent);

(b) aphyric nature (no crystal impurities);

(c) extremely low density;

(d) uniform deposition through the area of the claims; 

(e) the small amount of overburden; 

(f) pozzolanic quality;

(g) low iron content
	size, shape, and the absence of staining material made the material suitable for use as a stone-washing agent in the garment finishing industry
	This mining claim contest evolved from a patent application filing.  The claimant used as a lightweight aggregate, pozzolan, and as an abrasive for garment finishing.

The ALJ held that the claimant failed to show that the properties inherent in its claimed pumice deposit imparted any distinct economic advantage for uses as a natural pozzolan or lightweight aggregate or other construction related uses.  However, he addressed another use of the pumice and found that the pumice on one claim had some properties distinct from other general domestic pumice deposits that gave it a distinct and special value for use as a stone-washing agent in the garment finishing industry.  Those properties were its uniform size and the absence of staining material. The ALJ found that 17 percent of the deposit brought approximately ten times the price per pound that the rest of the pumice did in the market for construction related uses.

IBLA addressed each of the claimants asserted unique characteristics.

Silica content: IBLA found that the silica content was within the range stated in the Bureau of Mines Dictionary definition of pumice and thus could not be segregated from common variety pumice by definition. Second, the claimaints could show no actual demonstrable tie between silica content and distinct, special economic value for use as a lightweight aggregate. The claimant failed to demonstrate that the silica content of the pumice was a unique property imparting a distinct, special economic value over and above the general run of pumice deposits when used as a lightweight aggregate, natural pozzolan, or abrasive.

Aphyric Nature (No Crystal Impurities): IBLA found no evidence that the aphyric nature of the pumice imparted any economic advantage to pumice used as a lightweight aggregate.

Extremely Low Density: The bulk of the claimant’s evidence was directed to the qualities of the pumice as a lightweight aggregate. In such use weight was a primary factor. However, the mere fact that the pumice was lightweight did make the pumice on the subject claims locatable, because its weight did not distinguish it from the common variety pumice, when used for a common variety purpose. Pumice was commonly used in lightweight aggregate, and use of a material as an aggregate was normally considered a common variety use.  The claimant failed to demonstrate that the pumice exceeded ASTM standards, and, specifically, failed to show that the specific gravity of the pumice differed so appreciably from common variety pumice as to command a premium price.  No material evidence was presented to indicate that the weight of the pumice had any bearing upon its use as an abrasive. The claimant failed to demonstrate that the density of the pumice imparted a distinct and special value over and above the general run of pumice deposits when used as a lightweight aggregate, natural pozzolan, or abrasive.

Uniform Coarse Grain Size: Other than the garment-washing, no evidence was presented to indicate that the grain size of the pumice found on the subject claims imparted any distinct and special economic value for use as an abrasive over and above common variety pumice.

Lack of Lithic (Rock) Impurities: The claimant failed to show by a preponderance of the evidence that the lack of lithic impurities imparted a distinct and special economic value to that deposit.

Thick and Uniform Deposition: No reliable comparative information was given to support a finding that either the thickness or the uniformity of the deposit was unusual and there was no material evidence which would support a finding that either the uniformity or thickness of the deposit is unique, or that either factor imparted any distinct and special economic value over and above the general run pumice deposit.

Small Amount of Overburden: Overburden was not an intrinsic quality of the pumice being sold.

Pozzolanic Quality: Although it may be true that at one point in time the claims contained pumice suitable for manufacture of pozzolanic agents, the subsequent change in market conditions clearly supported a finding that the pumice was no longer an uncommon variety because of its pozzolanic qualities.  The claimant also failed to prove that this pozzolanic attribute was sufficiently unusual to impart any increased value and thus render the pumice an uncommon variety when used as coarse aggregate in the lightweight aggregate industry. There was no evidence that pozzolanic qualities imparted any value to pumice when it is used as an abrasive.

Low Iron Oxide Content: No evidence was presented that established that a premium was paid for pumice having a low iron content, and, therefore, the testimony presented that low iron oxide content might be a consideration in ornamental concrete did not support a conclusion that the low iron content of the pumice imparted a distinct and special economic value for use as an aggregate over and above the normal uses of the general run of such deposits.  The claimant failed to establish that the pumice was other than common variety for use as a low iron oxide pozzolanic agent.

When addressing the question of whether or not the pumice was locatable because it was an uncommon variety of pumice when used as an abrasive for stone-washing garments IBLA found that the weight of the evidence supported a finding that the air-fall pumice sold for use in stonewashing denim commanded a premium over and above the value of air-fall pumice sold for common variety uses.  IBLA agreed with the ALJ’s findings that the weight of the evidence supported the conclusion that this pumice deposit has both a low content of lithic impurities and a low iron content rendering it an uncommon variety deposit suitable for use as an abrasive for stonewashing denim. IBLA did note that the USFS chose to submit no evidence regarding the price paid in the stone-washing industry or to challenge the price quoted by the claimant.

Pumice used for light weight aggregate – Common Variety
Pumice used for Stone-washed jeans – Uncommon Variety

	US v Webb

132 IBLA 152

3/1/1995

AZ
	granite
	
	color and ease of compaction
	
	The ALJ concluded that the claimant had failed to meet his burden of establishing that the decomposed and solid granite on the claims displayed properties conferring upon them a distinct and special value or that boulders on the claims, which were occasionally removed and sold for landscaping purposes, boosted these claims above the common variety category.

According to the Judge, there was no evidence demonstrating that the granite which was sold for decorative purposes exacted a higher price than other decorative stone in the area, nor did the data adduced during the hearing confirm that the material's color and ease of compaction resulted in higher prices or lower production costs. Thus, the ALJ held that the granite produced from the claims was a common variety not subject to location after July 23, 1955.  IBLA concurred.
Common variety

	US v. Smith, No. 93-35084 (9th Cir.996) 

05/20/1996

(see 115IBLA398)
	Limestone

(travertine)
	
	
	
	The court found that the IBLA decision was arbitrary and capricious due to the fact that it had been stipulated in the hearing that there was in fact limestone on the claims that was locatable and therefore the common variety issues were moot.  What needed to be considered was the marketability of the deposit.  The court directed IBLA to remand for an additional hearing so that Mr. Smith could submit additional evidence of marketability.

	US v Rothbard

137IBLA159

12/17/1996

OR

Editor's Note: Reconsideration denied by orders dated February 25, 1997 and May 21, 1997.
	black sand and gravel deposit
	A deposit of sand was properly found to be a common variety of mineral material rather than a locatable mineral under 30 U.S.C. § 611 (1994) when a widespread availability of other deposits of sand equally suitable for use in construction was shown to exist; failure by the mining claimant to distinguish between the value of sand he claimed and other similar deposits in the area further indicated that the mineral material in question was a common variety.


	be produced with less processing, 

used, without blending, for State spec. material, 

 far exceeded [relevant technical] standards 

only  required screening for processing
	
	The claimant maintained that the sand could be produced with less processing, could be used, without blending, for State spec. material, and far exceeded [relevant technical] standards * * * and simply required screening for processing.

The government maintained that the deposit was similar to the possibly billion cubic yards of sand in the La Pine basin and established in the record that the purposes for which the material was mined (concrete and mortar sand) could be satisfied by those other sands. 

The ALJ concluded that BLM had established a prima facie case that the black sand and gravel deposit being mined by the claimant was a common variety deposit, containing material which was similar to the black sand and gravel that was found throughout the La Pine Basin, which was used for common variety uses, and which did not command a higher price for any use.  The ALJ determined that the claimant had not demonstrated that the deposit possessed unique properties or that it had special value and concluded from the evidence presented at the hearing that the sand was used for ordinary purposes, did not command a higher price, and was not less costly to mine and process.

IBLA concurred finding that deposits of sand and gravel suitable for construction purposes, which may be superior to other deposits but which are "used only for the same purposes as other widely available, but less desirable deposits of sand and gravel are, nonetheless, a common variety of sand and gravel.

	Matthew Brainard et al

138IBLA232

2/24/1997

MT
	Flagstone

(argillaceous siltstone)
	
	"fine-grained quartzite/siltite," that is "thin-bedded and yields high quality

building stone of very thin nature, from 5/8 inch to 1/8 inch in thickness
	
	The subject claims (application for patent) were located on USFS administered lands. The FS noted that the "Pritchard Formation Argillite" underlying the subject claims and other nearby national forest lands was being used primarily for flagstone and other nonstructural components in floors, walls, fireplaces, and the like and concluded that its "regulations at 36 CFR 228.41(c) clearly define this stone as a mineral material subject to disposal by sale [under the Materials Act of 1947 and 36 CFR Part 228, Subpart C].  The FS requested that the patent application be rejected. BLM rejected the patent.

IBLA determined that the FS determination was, however, not binding on BLM for the purpose of resolving the question of whether the stone was locatable under the General Mining Laws and thus could support the patent application. IBLA found that the decision of BLM erred in two critical respects. First, it abdicated the responsibility of BLM to determine the validity of mining claims which were the subject of a patent application. Further, it purported to defer to an FS validity determination involving issues of law and fact made without the benefit of notice and an opportunity for a hearing. 

BLM made no determination of its own that the stone was a common variety of stone, and thus could not support the claimants' mineral patent application. Rather, it is clear that BLM simply deferred to the FS determination under 36 CFR 228.41(c).

IBLA found that while it may be true that FS is vested with the sole authority to administer its own regulations, the FS holding was neither sufficient to satisfy the obligation of BLM to perform its duties nor sufficient to comply with procedural due process requirements (i.e., notice and hearing) entailed in rejection of a mining claim on the ground the mineral deposit is not locatable.

When the FS has determined that the mineral claimed to have been discovered under a mining claim on national forest land is a common variety not subject to location under the General Mining Laws, but rather subject to disposal only under the Materials Act of 1947, thus requiring rejection of a mineral patent application, the proper recourse is to initiate a Government contest.

The claims were declared void for reasons other than those associated with common variety issues.

	David Q. Tognoni 

138 IBLA 308

03/06/1997
WY 
	Sand and gravel
	Natural crushing, stratification and sorting of common variety building stone material can give a deposit a special, distinct value over any other known source of the same material in the general area. If properties inherent in the mineral deposit render an economic advantage over other deposits, that fact, when established by a preponderance of the evidence, is sufficient to classify the deposit as locatable, for it demonstrates the mineral deposit possesses a unique property distinguishing it from other common varieties of building stone.

It is not sufficient that a claimant assert that a material classified under the Common Varieties Act is an uncommon variety because it possesses some unique property giving the deposit a distinct and special economic value. The claimant must demonstrate the existence of distinct and special economic values.

Absent evidence showing distinct and special economic values over and above the normal general run of such deposits, or a showing that the deposit from which the mineral material was removed possessed some intrinsic quality that differentiates it from ordinary deposits of similar material, giving the deposit a competitive edge over general run gravel deposits, the mineral material will be deemed to be a common variety.
	Natural crushing, stratification and sorting
	The relative ease by which the materials were utilized in the overlay project created a true economic advantage for the use of the materials
	Appellant appealed a decision issued by the BLM contending that appellant had removed sand and gravel in trespass, and directing appellant to pay trespass damages. 

Appellant mined and sold gravel to the highway department from his mining claims, claiming that it was an uncommon variety of gravel.  The appellant claimed that the unique characteristics of the material were that it was naturally crushed and shaped into chips, which made the material uniquely suited to asphalt paving uses and that the chips had a special hardness different from common varieties of gravel.

In addition the appellant gravel claimed that the met state and federal qualification requirements. The hardness of the materials and the relative ease by which the materials were utilized in the overlay project created a true economic advantage for the use of the materials. The economic advantage came from the relatively low costs for removal and application of the materials to the construction project. Because the material required less processing, the overall project costs were substantially lower for the use of the materials in question.

In response, BLM argued that Appellant failed to provide any information to show that other gravel deposits in the area did not meet State or Federal standards and failed to supply information comparing the subject gravel deposits with any other gravel deposits in the area.

IBLA found that appellant submitted evidence that could qualify as a comparison of the gravel deposit on subject claims with other deposits of gravel in the general area.  That evidence was found in an affidavit by an engineer employed by the State Highway Department who asserted that in his professional opinion the materials purchased from the Appellant pits were of higher quality and higher value than common gravel, and would produce a higher price per yard in the marketplace than other common varieties of gravel found in the state. 

BLM ‘s responded with information from the State Highway Department that showed that:

(1) the gravel from Appellant's claims had been sampled and tested by the State; (2) the gravel the State had purchased from Appellant was no different from other gravel available in the area; (3) the royalty paid Appellant was at the standard rate; (4) the material purchased from Appellant was crushed to size prior to use; (5) the gravel on the Appellant claims was selected because it was convenient to the work area and had previously been tested by the Department of Transportation

To support his assertion that the gravel deposits on the claims have a unique property Appellant states:

The absence of any significant overburden and other impurities, combined with a twelve foot depth of high quality, hard and uncontaminated gravel, make the materials distinct and special, and substantially different from common varieties of gravel materials. There was very little waste compared with other materials.

IBLA ruled that the appellant had fallen far short of demonstrating how the physical characteristics he described above rendered the gravel he sold unique.  IBLA found that he had submitted no evidence of the amount of overburden or depth of gravel present in other gravel deposits in the area. He had submitted no evidence that would allow a comparison of the hardness of the gravel or its quality, or of the nature or quantity of the impurities found, or the nature or quantity of impurities found in other gravel in the area.

Appellant also asserted that the gravel fell into several classification categories: Type 1, large base coarse; Type 2, base coarse; coarse asphalt concrete aggregate; intermediate asphalt concrete, surface chips; sand products; miscellaneous concrete mixes; and high specific gravity Portland cement concrete aggregate. He also stated that the "materials were mined and used directly in the highway surfacing project" and "were ideal for * * * use in the surfacing project * * * because of [their] relatively low cost"

BLM responded that Appellant's list of gravel classifications for the gravel mined from his claims failed to identify any properties that "would * * * distinguish it from any other gravel in the state, and hence does not actually apply the second McClarty guideline". 

 IBLA agreed noting that the physical characteristics identified by the claimant must be shown to be unique, imparting a distinct, special economic value over and above the general run of similar deposits when the mineral material is used in the manner described.  IBLA found that there was nothing in the file to demonstrate that the listed uses for the sand and gravel on the claims rendered the sand and gravel unique or imparted a distinct, special economic value over and above the general run of similar deposits.

Appellant argued that the gravels from the claims met the fifth McClarty guideline because they "demand a premium price in the marketplace for use as asphalt concrete aggregate, chips and other materials easily compacted where high hardness qualities are required".  The appellant failed to provide any information showing that the gravel demanded a higher price while BLM provided information indicating that the State Highway Department paid the same amount for the subject gravel as they paid for any other gravel.

 IBLA ruled that the gravel sold to the State Highway Department was common variety gravel, and was therefore not subject to location under the Mining Law of 1872. Common Variety

	US v Foley et al

142IBLA176

1/16/1998

NV

Editor’s Note: Appeal filed, Civ. No. N-00-0435-HDM-VPC (D.Nev. 2000); Appeal filed, Case No. 00-553-C (Cl.Ct.,

Sept. 13, 2000). affirmed
	Limestone

Sandstone
	During the period preceding the date Congress enacted section 3 of the Act of July 23, 1955, sandstone and limestone were locatable under the Mining Act of 1872.

When Congress enacted the Common Varieties Act, it removed certain previously locatable minerals from the purview of the Mining Law of 1872 and made them subject to the provisions of the Materials Act of July 31, 1947. To determine if sandstone or limestone is locatable, one must look to the intrinsic qualities of the mineralization. To be locatable, the mineral material must have some intrinsic quality that differentiates it from ordinary deposits of sandstone or limestone. A showing that the deposits are of commercial value does not, in and of itself, make the sandstone or limestone contained in the deposits uncommon varieties. The sandstone or limestone contained in the deposits must hold unique properties which give them a competitive edge over other sandstones or limestones.

When the Government alleges that a mining claim is invalid because it was located for a mineral named in the Common Varieties Act, it must establish a prima facie case. When the claimant has filed an answer asserting that the mineral material is of an uncommon variety, the Government's prima facie case may be made by a showing that the mineral material is sand, stone, gravel, pumice, pumicite, or cinders, that its value is comparable to similar mineral material sold for a common variety use, and that it has been unable to identify any use for the mineral material commanding a higher price. Once the Government's case is presented, the claimant must present sufficient evidence to overcome the Government's case by a preponderance of the evidence, and if the mineral claimant fails to present sufficient evidence to preponderate, the Government will prevail, with the resulting finding that the mineral location is not supported by a discovery and is thus null and void.

The issue of "locatability" presented by the Common Varieties Act does not necessarily implicate the question of "discovery," and there is a major distinction between the evidence and case law applicable to each. The prudent man test is not applicable when considering whether the mineral deposit has a unique property giving it a distinct and special value. Comparing the value of mineral material on the claim to another commercial deposit has direct bearing on an uncommon variety determination, but little bearing on marketability.

A common variety deposit does not possess a distinct, special economic value over and above the normal uses of the general run of such deposits. When the preponderance of the evidence supports the conclusion that the use to which the mineral material is being put is a common variety use, the mineral material must carry some special economic value over and above the general run of such deposits when applied to that use. If, on the other hand, the mineral material commands a premium over that sold for common variety uses, that fact is in and of itself evidence that the mineral material is an uncommon variety. If the sales price for the material sold for a particular use far exceeds the average sales price, the price differential advances the argument that the mineral material has some property giving it distinct and special value.
	Sandstone color,

accessibility of the deposit and the lack

of overburden would allow for low-cost mining
	
	Surface testing indicated that the limestone was of sufficient grade to meet the location requirements but there was insufficient information to show that the limestone was of a quality and quantity to meet the prudent man requirements. Comparison of the sandstone with similar deposits failed to indicate a property giving it a distinct and special value. The evidence reflected that the stone from the claims neither served a use which other sandstones from other deposits could not serve, nor could it be mined at a lower cost than other competitive building stones.

The ALJ found that the government established a prima facie case of the lack of a valid discovery of limestone deposits possessing a unique property or combination of properties giving the deposits a distinct and special value and established a prima facie case of the lack of a unique property or combination of properties giving the sandstone deposits a distinct and special value.  Neither the proximity of the subject claims' limestone and sandstone deposits to the Las Vegas market, nor the accessibility of the deposits by road, or the amount of overburden on the claims was an intrinsic characteristic of the deposits upon which a distinct and special value determination could be based. The color variation in the subject claims' sandstone deposits was a common attribute of building stones available in the Las Vegas area which did not qualify as a unique property upon which to base a determination of distinct and special value. The claimants failed to prove by a preponderance of the evidence the existence of a valid discovery of a limestone or sandstone deposit possessing a unique property or combination of properties giving the deposit a distinct and special value.

IBLA found that there was insufficient evidence to show the quality and quantity of limestone at a depth sufficient to support a discovery.  IBLA concurred with the ALJ findings that the sandstone possessed neither unique characteristics nor use for applications beyond that which other like common building materials could be put nor that the sandstone served a use which other building stones cannot serve nor that the sandstone would command a price higher than that of other building stone.

Common Variety

	US v United Mining

142IBLA339

2/10/1998

ID

Editor's Note: Secretary assumed jurisdiction - stayed pending Secretarial review, 63 Fed. Reg. 58411 (Oct. 30, 1998); rev'd in part and remanded to

IBLA by Secretarial decision (May 15, 2000); Secretarial decision appealed to Fed. Dist. Ct.  District of Idaho, United Mining Corp. v. Babbit, No.

CV99-594S-MHW; dismissed with prejudice (settled) (March 4, 2002)
	water-sculptured basalt boulders
	As a general matter, the term "building stone" includes "all stones for ordinary masonry construction, ornamentation, roofing, and flagging." Stone used in the construction of walls, nonstructural facings on buildings, fireplaces, hearths, and decorative stone around fireplaces, patios, fountains, monuments, and for general landscaping purposes have all been found to fall within the category of building stone.

The use, rather than the value, determines the classification of a mineral material as building stone, locatable under the Building Stone Act, 30 U.S.C. § 161

(1994). High value of the stone can be used to identify the mineral as an uncommon variety of building stone, however.

The term "chiefly valuable" is a term which was included in laws passed during the time when the United States was classifying lands as agricultural for disposal. Its use was primarily for determining the relative value of a given tract so that the lands could be disposed of pursuant to the correct statute. When building stone is found on the public lands in quantity and quality sufficient to render the land more valuable on account thereof than for agricultural purposes, the land should be deemed chiefly valuable for building stone.

The Building Stone Act is applicable for building stone having some property giving it a distinct and special value. To possess distinct and special value, the building stone must possess geological uniqueness giving it value and making it readily distinguishable from the common variety of the same stone.

The term "chiefly valuable" contemplates a rational comparison of values, and the measurement of those values must be quantifiable and in terms applicable to both sides of the equation.
	uniquely-shaped, water-worn lava boulders and beautiful stone sculptures
	
	Building Stone Placer claims were located to remove water-sculptured basalt boulders.

BLM mineral examiners recommended that mining claims in the study area be invalidated, citing South Dakota Mining Co. v. McDonald, 30 Pub. Lands Dec. 357 (1900), and United States v. Bolinder, 28 IBLA 187 (1976), as a basis for declaring the claims null and void because they covered land described as a great natural wonder.

Upon submittal of a notice to mine, BLM initiated a contest stating that the land involved embraces a great natural wonder that should be preserved for public benefit, and was not the type of resource Congress intended to dispose of under the Mining Law. BLM contended that the land involved was not mineral land within the meaning of the mining laws because it contained formations and material valuable as natural curiosities, but not mineral substances usually developed by mining operations. They considered the land involved not chiefly valuable for building stone.

At the outset of the hearing, counsel for BLM stipulated: (1) that there was a market for the type of building stone found on the claims; (2) that the values the claimant had received for the stone for the purpose of decoration and landscaping were quite significant; and (3) that the river washed basalt boulders on the claims were an uncommon variety building stone.
The ALJ declared the subject claims to be invalid and found the land subject to those claims to be more valuable for aesthetic and geological purposes than for the building stone found thereon or for any mining purposes. The ALJ stated that there was no dispute that the boulders were an uncommon variety of stone which could be extracted, removed, and marketed at a profit, the only remaining dispute was whether the land was chiefly valuable for building stone.

IBLA determined that if building stone is found on the public lands in sufficient quantity and quality as to render the land more valuable for the minerals than for agricultural use, the land must be considered to be chiefly valuable for building stone under the Building Stone Act and held that "aesthetic and geological purposes" may not be considered as a comparable use under the chiefly valuable test.

Uncommon Varity

	US v Lederer et al

144IBLA001

4/28/1998

CO
	clay
	An administrative law judge properly declares placer mining claims located for clay null and void when the claimants did not overcome, by a preponderance of the evidence, the Government's prima facie case that none of the claims contains the discovery of a valuable mineral deposit.
	medicinal purposes
	Cure for acne, skin cancer ulcers and tapeworm.

use in facial

masks
	Pre 55 mining claims in USFS wilderness withdrawal. The issue was not locatability of the clay but lack of discovery. The claims were declared null and void for failure to meet prudent man and marketability requirements. 

	Jesse R Collins

145IBLA199

8/19/1998

CA
	clay
	A BLM state director's office decision specifically ruling that clay being removed from a mining claim is common or ordinary clay not subject to location under the General Mining Law but is instead a mineral material salable under the Material Sales Act of July 3, 1947, is properly set aside. The proper procedure for such determination is for BLM to prepare a mineral examination and institute contest proceedings. However, BLM properly allows the claimant to remove the clay pending the outcome of the mineral examination and/or contest proceedings, provided that the claimant pays the sale value of the clay into escrow.
	bentonite
	it seals well, has

proper viscosity, and is silica free, thixotropic, and friable in situ
	The IBLA case was generated due to an appeal of a BLM decision concerning a proposal to mine a clay deposit, pursuant to the 3809 regulations, that the BLM felt was common clay.  A decision was issued declaring the clay to be a common variety. IBLA ruled that that a common variety determination was a precursor to issuing such a decision and that BLM was premature in issuing said decision.



	Mid-Continent Resources Inc

Pitkin Iron Corp

148IBLA370

05/14/1999

CO

See related case-170IBLA352 US v Pitkin Iron Corp 11/29/2006
	Limestone
	Limestone suitable for use in the manufacture of cement, metallurgical or chemical grade limestone, gypsum, and the like are not "common varieties." Although a deposit of limestone may have physical properties that make it amenable to those uses, it will still be considered a common variety if it is marketable for use only in the same way that ordinary varieties of the mineral are used.


	95% calcium carbonate
	Suitable for use as rock dust and as a sulfur dioxide scrubbing agent


	BLM established a community pit on abandoned limestone quarry and stockpiles. New claimants were informed that community pit designation established a superior right and that claimants could only disposes of pit run waste material from locatable limestone processed for qualifying sales, provided the claim was otherwise valid and that the validity of the claim(s) must be maintained solely on the mining and marketing of locatable grade limestone for an acknowledged locatable end use  and the material sold or otherwise disposed of for the non-qualifying (common variety) end use must be waste material and it could only be generated through the processing of the locatable [grade] limestone for qualifying sales. Separate mining and processing of locatable limestone solely to generate material for non-qualifying end-use sales was forbidden ("qualifying uses" refers to those uses attributable to a unique property giving the limestone a special value that makes it an uncommon variety of stone, which is locatable, as distinguished from a common variety, which is not). BLM asserted that two of the three stockpiles were of locatable grade limestone that the claimants could sell, but only for "qualifying uses."  BLM also asserted that the third and largest stockpile was common variety limestone, based on the finding that the assay of two grab samples from that stockpile indicated that the limestone contained less than 95 percent combined carbonates, and that it therefore was marketable only for uses which did not imbue the material with uncommon characteristics -- that is, for use in road base surfacing, parking lots and other uses.

The claimant appealed wanting claiming rights to all three stockpiles.  IBLA ruled that BLM properly may preclude a mining claimant from conducting mining operations within the area of the pit until the pit designation is terminated, and if mining operations are allowed, BLM can require the claimant to establish that the mineral mined pursuant to an approved plan of operations is a locatable mineral and that sales will be to qualifying markets. The Board also stated that it was unclear from the record whether the stockpiled material was uncommon variety limestone, as the claimant had asserted, both because there was no showing of a unique property conferring distinct and special value and because the quality of the material from the stockpiles was impermissibly based on non-representative “grab samples.”  The case was remanded.

	Smith v. United States, 

No. 00-35679 (9th Cir.) 18 Fed. Appx. 582; 2001  

8/7/2001

(see 115IBLA398)
	Limestone (travertine)
	
	
	
	Apparently the claimant brought action in District Court challenging the denial of his proposed plan of operations.  The district court held that the Forest Service properly denied the claimants’ plan because the travertine the claimant sought to mine was a common variety mineral under 36 C.F.R. §  228.41.

The claimant challenged the validity of the Department of Agriculture's regulations defining common variety mineral materials to include limestone used as an agricultural soil amendment. See 36 C.F.R. § 228.41(c). The claimant did not offer scientific or geologic evidence that the travertine he wanted to mine was valuable. Instead, he principally relied upon the Forest Service's 1988 stipulation, entered into during his prior litigation and before the Secretary of Agriculture promulgated the relevant regulation. IBLA ruled that because of the intervening change in the law, however, the government could not be bound by the earlier stipulation as the controlling interpretation of current law.

	Cambrillic Natural Stone and Unique Minerals, Inc.

161 IBLA 288 

5/13/2004)

UT

See Cambrillic Natural Stone, Unique Minerals, Inc. (On Reconsideration )

165 IBLA 140 


	Flagstone (shale)

black calcareous limestone (fissile)


	Departmental regulation 43 CFR 3604.1(b) (2000) formerly provided that “the designation of a community pit constitutes a superior right to remove material as against any subsequent claim or entry of the lands.” A community pit designation does not exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area. When there is a genuine controversy concerning whether the stone is a common or uncommon variety, BLM may not permit removal the stone pursuant to the Common Varieties Act, 30 U.S.C. § 611 (2000), before conducting a validity examination to determine whether in fact the stone is common or uncommon.
	properties of cleavage, dendritic patterns, and irregular concentric banding
	
	BLM established a community over a deposit of stone that had a history of conflict concerning whether or not the stone was a common or uncommon variety of stone. Subsequently mining claims were located over portions of the community pit designation.

The affected mining claims were located to mine the same stone that BLM has authorized to be removed pursuant to a material sales contract. IBLA’s decision upheld BLM’s authority pursuant to 43 CFR 3604.1(b) (2000) to authorize removal of mineral material from mining claims located subsequent to a community pit designation.  IBLA affirmed the principle that a community pit designation does not “exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area.”  Because there was “a genuine controversy concerning whether the stone was a common or uncommon variety,” IBLA held that in that circumstance, BLM could not authorize sale of the stone pursuant to the Common Varieties Act, 30 U.S.C. § 611 (2000), before conducting an examination to determine whether in fact the stone is common or uncommon. IBLA accordingly remanded the cases for BLM to timely determine whether the stone in the community pit was a common or uncommon variety. 

	Cambrillic Natural Stone, Unique Minerals, Inc. (On Reconsideration )

165 IBLA 140 

3/28/2005

UT

See Cambrillic Natural Stone and Unique Minerals, Inc.

161 IBLA 288 


	
	The Materials Act excludes deposits of common variety materials from appropriation under the Mining Law of 1872, as amended, 30 U.S.C. §§ 21-47 (2000). Section 3 of the Common Varieties Act of 1955, as amended, 30 U.S.C. § 611 (2000), expressly prohibits disposal under the Materials Act of deposits of materials which are valuable because the deposit has some property giving it distinct and special value. Those materials continue to be subject to location and patent under the 1872 Mining Law.

A community pit designation does not authorize BLM to dispose of uncommon varieties of minerals by sale. Where the mineral sale area is within the boundaries of their mining claims and the claimants come forward with evidence to show that the mineral to be sold is an uncommon variety of stone subject to the mining laws, the Board properly remands the case to BLM to adjudicate the question.
	
	
	IBLA ruled that by statute BLM had no authority to dispose of uncommon variety minerals by sale, and no regulation can be interpreted or applied to create such authority where none has been conferred by Congress.

When the holder of an after-located mining claim challenges a sale of the mineral for which he located his claim and contends that the mineral being sold pursuant to the authority of the Common Varieties Act is not a common variety mineral and comes forward with evidence in support of that contention, BLM must adjudicate the issue thus raised.  More than an unsubstantiated or superficial assertion is necessary to challenge the implicit conclusion that the mineral within a sale tract of a designated community pit is a common variety.

Even though IBLA expressly affirmed in Cambrillic the principle that a community pit designation does not “exclude or preclude the subsequent location of mining claims for uncommon variety building stone within the pit area”, the decision was not intended to establish that in all cases “BLM is required to conduct a more elaborate common variety determination before making a community pit or mineral materials sale tract designation” and make a “determination equivalent to mineral validity examinations” before doing so.

	US v Thompson

168IBLA64

3/16/2006

ID
	micaceous quartzite
	That a stone deposit on a mining claim can be profitably marketed is not enough by itself to validate a claim located for uncommon building stone. The claimant must still establish that the deposit is not a common variety of building stone.

Where the evidence, when considered as a whole, including photographs and rock samples entered into evidence by contestees, establishes that a deposit of micaceous quartzite does not produce stone of consistent uncommon quality, the deposit cannot be considered to have unique properties giving it distinct and special value.

An attribute in a deposit of uncommon building stone that imparts a distinct and special value reflected by either a higher price for the product or reduced costs of production resulting in a higher profit must be inherent in the deposit itself and cannot be predicated on extrinsic factors. Where profits inuring from the sale of building stone resulted primarily from the nature of commercial arrangements, and not from any unique property intrinsic to the deposit, mining claims located for uncommon building stone are properly declared null and void.
	split into thin plates (splitting into wavy surfaces) that will be large in size and will provide a color that is unique,

texture


	
	This case concerns a patent application on USFS lands. The claimant removed micaceous quartzite from the claims, which were sold for use in a variety of ways for which common varieties of building stone are customarily employed, including exterior and interior decorative wall facings, fireplaces, and chimney facings, patio stones and patio steps; various landscaping uses including borders, retaining walls; walkways, stepping stones, and stone walls; signposts; landscaping boulders; and other outdoor decorative uses.

In establishing it’s prima facie case the government listed the qualities that a quartzite deposit must possess in order to qualify as an uncommon building stone, as follows: (1) It must be capable of being split into “very thin plates,” preferably, less than 1 inch in thickness, with “parallel and planer” surfaces; (2) It must be “not highly fractured” and must be capable of producing “large plates”; (3) The “planer” or “flat” material should be “platy” and have perpendicular edges; (4) “It has to be hard and durable”; (5) It must not be widespread; and (6) The deposit must produce “large volumes of thin material”. “Intense fracturing” and “lack of cleavage planes” were identified as two major limiting factors of the stone found on the subject claims.

The ALJ gave more credence to the claimant’s expert witness and found the material to be uncommon.  BLM appealed arguing that the ALJ had not properly applied relevant legal principles. The ALJ held that claimants proved through the testimony of their expert witness that (1) the subject stone could be routinely split into thicknesses of one inch or less; (2) the subject stone could be split into large sheets * * * more than two feet across;

(3) the stone had edges which are perpendicular to the cleavage or bedding planes and can be split with perpendicular edges; the stone is rare and * * * its combined characteristics make it a unique deposit of quartzite * * * and of building stone * * * rendering it an uncommon variety.

BLM argued that the stone, for the most part, did not break off in perpendicular edges, but leaft a “knify” or “feathered edge”,  and that the stone was characterized as having “wavy,” or “abraded cleavage planes,” thereby preventing it from being split into “flat, even, thin sheets.” In contrast, quartzite with “planer cleavage” or “parallel surfaces,” “where the mica minerals line up with the beds in the quartzite,” splits easily. It was postulated that the wavy nature of the stone rendered it less marketable, as the stone could not be split into thin sheets like the planer quartzites could. 

The claimants argued that their micaceous quartzite was an unusually good quartzite that, when compared with other quartzite deposits in the area, that it demonstrates unique coloration, texture, and the capability of being split into thin sheets and broken without feathered edges. They claimed that, because of these qualities, their quartzite commanded a competitive edge in the market over the general run of quartzite deposits.

IBLA ruled that even though some of the stone in the deposit appeared to be uncommon, the deposit did not produce stone of consistent uncommon quality, i.e. the stone did not demonstrate consistent uncommon quality, or thin, consistently flat, large planer surfaces with perpendicular edges.  Looking at the record as a whole, IBLA found no basis for the ALJ’s conclusion that the stone could be removed, large pieces more than two feet across,” that it could be “routinely split into thicknesses of one inch or less,” or that it could be “split with perpendicular edges.”  IBLA also looked at the cost structure and found that there was no reduction in mining costs and that the stone had no special and distinct value that allowed it to command a higher price in the market place.

Common Variety

	US v Knipe

170IBLA161

9/25/2006

CA
	rodingite, a form of pegmatitic gabbro
	In order to establish that a deposit of building stone is an uncommon variety locatable under the Common Varieties Act, the McClarty test requires that (1) there must be a comparison of the mineral deposit with other deposits of such minerals generally; (2) the mineral deposit at issue must have a unique property; (3) the unique property must give the deposit a distinct and special value; (4) if the special value is for uses to which ordinary varieties of the mineral are put, the deposit must have some distinct and special value for such use; and (5) the distinct and special value must be reflected by the higher price which the material commands on the market or reduced cost of production resulting in substantially greater profit.
	color and appearance, strength or toughness, size, ability to take a polish, and rarity of rodingite
	
	The proposed use of the stone was as decorative stone or landscape rock.

The ALJ found that the claimant had established by a preponderance of the evidence that the subject stone had a unique color and appearance compared to other stones used for landscaping purposes and established by a preponderance of the evidence that the subject stone on their claim was an unusually strong and durable stone

The claimants did not show that the color or appearance of the subject stone on their claims was so striking or unusual that it gave the stone a “distinct and special value” which was “reflected by the higher price which the material commands in the marketplace” and although they succeeded in showing that the subject stone was an unusually tough stone, they failed to meet their burden of showing that the strength or durability led to a higher price in the marketplace. They did not differentiate between price increases obtained as a result of the stones appearance versus its strength.

One of the claimant’s arguments was that in its market study the government had not shown that they had compared the subject stone with other common variety stone, sighting United States v. Mamie Vaughn, et al., 56 IBLA 247 (1981).  The ALJ’s interpretation was that the government needed only to compare the material at issue to other similar material which would at least establish a prima facie case.

Comparisons looked at differences between wholesale prices and rock yards, and/or the price paid for material delivered to the yards without looking at any associated transportation costs.

IBLA concurred with the ALJ finding that although the subject stone had unique color and durability, he did not find that appellants had met their burden of showing that this color and durability give the stone distinct and special value, as reflected either in the higher price which the material commands in the marketplace, or in reduced cost or overhead.  Common Variety

	US v Pitkin Iron Corp

170IBLA352

11/29/2006

CO

See Mid-Continent Resources, Inc., Pitkin Iron Corporation (Mid-Continent), 148 IBLA 370 (1999)
	Limestone
	Limestone of chemical or metallurgical grade, or that is suitable for making cement, is subject to location under the mining laws of the United States. 43 CFR 3830.12(d).

That a mining claimant can identify a use for limestone that commands a higher price than a use that all parties concede requires only a common variety of stone is not enough, by itself, to demonstrate that the limestone is an uncommon variety. The claimant must also establish that the deposit has a unique property that gives the deposit a distinct and special value. Evidence of a higher price available in the market can supply proof that a deposit has unique value, but it must be evidence of the higher price the deposit commands, not evidence of higher price purchasers will pay for material from a deposit of a common variety of limestone.

The distinct and special value making a deposit of stone uncommon must be reflected by attributes inherent in the deposit itself and cannot be predicated on extrinsic factors. Where a mining claimant is able to provide better service, or undercut a competitor’s prices because it fails to include the costs it incurred in mining stockpiled material in its price, or provides superior screening of crushed stone, such circumstances constitute value factors extrinsic to the deposit.

Where limestone is used for the same purpose that a common variety of limestone would be used for, a claimant may show that its limestone is nonetheless an uncommon variety of stone by showing that the mineral deposit in question has a unique property, and that the unique property gives the deposit a distinct and special value for such use.
	argued that a unique property is found in the high quality of

carbonate material


	
	The background of this appeal was presented in Mid-Continent Resources, Inc., Pitkin Iron Corporation (Mid-Continent), 148 IBLA 370 (1999).

The question not resolved in that case was whether claimants could sell stockpiled materials as locatable materials under the mining laws or, conversely, as common variety mineral materials under contract from BLM.

BLM conducted a mineral examination of the subject claims concluding that the limestone remaining in the stockpiles was common limestone material on the ground that it was sold as a basic soil additive to neutralize acidic soils. 

The Administrative Law Judge found that the Government had not presented a prima-facie case that the mining claims were located for a common variety of limestone.  BLM appealed.  IBLA ruled that BLM had indeed presented a prima facie case and the appellant did not offer evidence to show that the grade of the stockpiled material is a unique property (the grade of the stockpiles was less that 95% calcium carbonate). Common variety

	United States v. J. Dennis Stacey and Pelham L. Jackson

171 IBLA 170

 3/28/2007

AK
	graywacke
	In order to establish that a deposit of building stone is uncommon variety and locatable under the mining laws under the Departmental guidelines identified in McClarty v. Secretary of the Interior, 408 F.2d 907, 908 (9th Cir. 1969), codified at 43 CFR 3830.12(b): (1) there must be a comparison of the mineral deposit with other deposits of such mineral generally; (2) the mineral deposit at issue must have a unique property; (3) the unique property must give the deposit a distinct and special value; (4) if the special value is for uses to which ordinary varieties of the mineral are put, the deposit must have some distinct and special value for such use; and (5) the distinct and special value must be reflected by the higher price which the material commands in the market place.

Where a mining claimant establishes that its deposit has a unique property which enables it to produce building stone at a reduced cost resulting in substantially greater profits than other, similar deposits, the claimant’s deposit will be deemed to have a distinct and special value and be locatable under the mining laws when that unique property is intrinsic to the deposit. Where a claimant fails to demonstrate that its reduced costs and higher profits are attributable to an intrinsic, unique property of the deposit, however, the claimant will be deemed not to have preponderated against the Government’s prima facie showing that the deposit is not locatable.


	an ability to

produce large armor stone and a high yield of large armor stone that results in

lower costs
	
	The claimants contended that the subject claims contained large armor stone and decorative boulder deposits that were an uncommon variety and thus locatable under the mining laws in that the deposit could produce large armor stone and a high yield of large armor stone that results in lower costs.

The ALJ ruled that the Government had presented a prima facie case in that they had shown that the greywacke was extremely common and widespread, that a number of other common variety rock types might have met engineering specifications for armor stone and riprap, and that the stone did not command a higher price in the market place than other common varieties used for armor stone.

IBLA affirmed the ALJ’s findings that the claimants failed to demonstrate that their large armor stone commanded a higher price in the market place than smaller, common variety armor stone and failed to show the difference, if any, between the costs of mining armor stone from the subject quarry and the costs of other quarries.  

IBLA ruled that the claimants failed to demonstrate that high yield imparted a distinct and special value to this stone deposit which was reflected in lower costs that substantially increased their profits.

The mineral examiners did not address decorative boulders as the issue was not raised until the hearing.  The ALJ ruled and IBLA confirmed that the claimant failed to establish that the deposit contained an uncommon variety of decorative boulders.  Although the claimants assert that their boulders were marketable the record was devoid of any evidence that boulders had been marketed as decorative boulders or would command a higher price in the market place.  IBLA found that appellants failed to compare their deposit with other deposits of such mineral generally or to establish that their boulder deposit had a unique property which would give it a special and distinct value that was reflected in higher prices in the market place. Common variety

	Ronald W. Byrd

171 IBLA 202

03/11/ 2007

OR
	Mineral material in the form of boulders and cobbles
	Extraction and removal of common varieties of rock from mining claims located after passage of section 3 of the Multiple Use Mining Act of 1955, 30 U.S.C. § 611 (2000), must be authorized by BLM under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (2000), and its implementing regulations in 43 CFR Part 3600

The owner of a mining claim located prior to passage of section 3 of the Multiple Use Mining Act of 1955,

30 U.S.C. § 611 (2000), is not required to seek authorization from BLM under the Materials Act of 1947, as amended, 30 U.S.C. §§ 601-604 (2000), and its implementing regulations in 43 CFR Part 3600, prior to extraction and removal of rock from the claim, if the rock in question was, at the time of passage of the Multiple Use Mining Act of 1955, a valuable mining law mineral

Operations to extract and remove rock that constitutes a valuable mining law mineral from a mining claim located prior to passage of section 3 of the Multiple Use Mining

Act of 1955, 30 U.S.C. § 611 (2000), must comply with the requirements of 43 CFR Subpart 3809


	
	
	Areas of the surface of appellant’s claims are covered by substantial amounts of tailings from historic placer gold mining activities.

BLM discovered that “mineral material in the form of boulders and cobbles” had been removed from appellant’s mining claims.  BLM considered that material to be non-locatable under the mining law and its removal a trespass. BLM notified appellant to cease removal and initiated a mineral material trespass action. BLM and appellant resolved that matter through an agreement to enter into a mineral material sale contract to cover the past removal and additional sales. BLM delayed additional sales in order to comply with regulatory requirements.  In the interim appellant continued to extract and process materials.  BLM trespassed and appellant appealed.

Appellant argued that that any mineral material excavated and removed is mine tailings; that mine tailings are personalty; and that, as personalty, they belong to him, not to the United States.

IBLA ruled that even to the extent that mining tailings from historic gold mining on the lands covered by those claims may have become the personalty of the persons conducting the mining under prior mining claims, the ownership of that personalty reverted to the United States when abandoned by the previous owners (Some of Appellant’s claims were located post 1955 and some were located pre-55.  IBLA was of the opinion that for claims located after 1955, the claimants had no right under the mining law to appropriate and sell sand and gravel from their claims. Disposition could only be authorized in accordance with the Materials Act).  In addition, IBLA ruled that the tailings on those post-55 claims were not valuable mineral deposits within the meaning of the mining laws at the time of location of the claims in the 1980’s because common varieties of stone were removed from location under the mining law in 1955 by the Multiple Use Mining Act.  Thus, extraction and removal of stone from those claims could take place, if at all, only pursuant to authorization from BLM under the mineral material disposal regulations.

Again, appellant argued that the material in question is mine tailings, which were severed from the ground by his predecessors and, as personalty, he has the legal right to sell those materials. Appellant asserted that, according to Federal and State case law, mine tailings become personal property once they are removed from the ground. Appellant’s argument was that the tailings became the claim owner’s personal property upon removal from the ground and that he was now the owner of the claim and that personal property.  BLM argued that such a possessory interest in the tailings did not pass to appellant. BLM admitted that tailings become personalty when severed from the ground.  However, BLM argued in this case that possession of the tailings reverted back to the Federal government “when abandoned by the previous claimants”.  IBLA agreed that to the extent the rock removed from the pre-55 claims can be considered mine tailings, it is not personalty, and it is not subject to disposal as such by appellant.  IBLA looked at intent noting that the mere fact that appellant’s predecessors-in-interest moved considerable amounts of rock and gravel during their hydraulic placer gold mining activities does not impart to that material the status of personalty. In fact, the opposite conclusion, that the tailings are realty, was justified given the very nature of hydraulic placer gold mining, which involves the random distribution of waste material into the natural water course. Absent evidence from appellant to support his assertion that the tailings on the post-55 claims were personalty, BILA found that the tailings created on that claims by historic hydraulic placer gold mining were realty.

IBLA noted that the fact that the rock was realty, however, did not foreclose its disposition by the appellant. IBLA supported the determination that the appellant by virtue of the pre-1955 location of his claim is entitled to mine and remove all valuable mining law minerals from his claim, as those minerals were defined prior to passage of the Multiple Use Mining Act of 1955. The rock in question, which was sold to purchasers supplying stone for landscaping and building needs, could be such a mineral. IBLA concluded that the appellant might have had the right to excavate, remove, and sell that rock without authorization under 43 CFR Part 3600.  IBLA found that in order to establish that he had such a right, appellant needed to show, however, that the rock in question was, at the time of passage of the Multiple Use Mining Act of 1955, a valuable mining law mineral..

	Clark County v. Nevada Pacific Company, Inc.

172 IBLA 316 

09/27/2007

NV
	Sand and gravel
	Where the evidence demonstrates that the extent or quality of common variety sand and gravel within a mining claim was not established on or before July 23, 1955, the Administrative Law

Judge did not err in finding it unnecessary to reach the issue of marketability, including the hypothetical market.
	
	
	Appeal of an ALJ decision in a private contest.

Asserting an adverse interest in the claim based on its desire to use the land for flood control, pursuant to 43 C.F.R. § 4.450, on September 15, 2003, Clark County Nevada initiated a private contest to invalidate the appellants interest and title in the mining claim, alleging that the owners of the claim had failed to perfect a discovery of a valuable mineral deposit on the claim. 

The ALJ determined that there had been no discovery on the subject claim on or prior to July 23, 1955, because, regardless of potential marketability, the evidence showed that nobody knew at that time whether common variety sand and gravel existed on the claim in sufficient quality and quantity for a prudent man to further expend his energies with a reasonable prospect of success in developing a valuable mine.

The appellant appealed to IBLA. 

IBLA ruled that the Department had required an extensive exposure standard to establish a sufficient quality and quantity of sand and gravel to constitute a discovery on a mining claim because expert testimony in the cases has consistently established that the nature of sand and gravel deposits is highly variable. In such circumstances multiple exposures of sand and gravel are required to establish that values on the claim are high and relatively consistent before applying geologic inference to determine the full extent of the deposit.

Because expert testimony established the variable nature of sand and gravel deposits over relatively short distances in the Las Vegas valley, it would have been necessary to conduct more exploration than was shown in the October 1955 aerial photograph to establish that the sand and gravel on the subject claim “are of a quality acceptable for the type of work being done in the market area,” and “that the extent of the deposit is such that it would be profitable to extract it and process it if that is necessary.”

IBLA found that the record clearly demonstrated that the small excavation on one-half of an acre in one corner of the claim was insufficient to establish that there was a discovery of a valuable mineral deposit on the subject claim, as of July 23, 1955.


Jurisdiction over appeals to the Director, as well as appeals to the Secretary of Interior, was transferred to the IBLA effective July 1, 1970. 35 F.R. 10012.
The title of "Hearing Examiner" was changed to "Administrative Law Judge" pursuant to Order of the Civil Service Commission, 37 F.R. 16787 (August 19, 1972)

Certain mineral products have never been regarded as subject to location under the mining laws even though they might be marketable at a profit. Among these nonlocatable materials are those used for fill, grade, ballast, and subbase. United States v. Wirz, 89 IBLA 350, 358 (1985); United States v. Verdugo & Miller, Inc., 37 IBLA 277 (1978); see United States v. Barrows, 76 I.D. 299, 306 (1969), aff'd, Barrows v. Hickel, 447 F.2d 80 (9th Cir. 1971). Prior to the Act of July 23, 1955, an exception to the general rule was applied for certain types of ballast and base for roadbeds which conformed to engineering specifications for such use. Prior to the passage of the Act of July 23, 1955, "specification material" was regarded as locatable on the ground that inferior grades would not suffice. United States v. Bienick, 14 IBLA 290, 298 (Steubing, A. J. concurring). However, even where material was previously regarded as locatable because it met engineering standards for "compaction, hardness, soundness, stability, favorable gradation," etc., in road building and similar work, such materials have been treated as common varieties and were not locatable after passage of the Act of July 23, 1955, because materials which meet the standard are of widespread occurrence.

