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DIGEST OF LAND DECISIONS.

Abandonment. See Contest, sub-title No. x: Donation; Duress;
Relinquishment ; Residence.
Voluntary, on erroneous information given by the local officers
(regarding effect of a railroad grant), makes the land public.
n—474, 570
Of an unperfected preémption claim presumed on the initiation and
maintenance of a homestead. X617
An entry. covering part of a previous preémption claim, is in law
an abandonment of that part of said claim not so entered.
v-171; 1x—402; x11-351; xvi-251; xxmr-539
Presumption of, attends a failure to exercise, within a reasonable

time, a preferred right. 1x-541
Of claim by husband is abandonment by wife. 1—401; 11-80
Sale of improvements is evidence of. n-62

The execution of a lease by a homesteader of the land embraced
within his entry and the occupancy of said land by his tenant will
not defeat the right of the entryman to perfect title under his
entry, if he continues to reside on the land, and improve the same.

Xvin-241

The presumption of, attendant upon the sale of improvements can
not be overcome by showing that such sale was procured through
a fraud upon the vendor, where a third party, acting upon the
evidence of such sale, in good faith purchases said improvements
and makes entry of the land. XXVII-319

Absence, Leave of. See Residence ; Contest, sub-title Homestead.

Accounts. See Fees; Land Department; Repayment; Survey.
Payment of public funds should be made to the receiver. 1-52
Claims for unauthorized expenditures not allowed. 1-53
Expenditure in excess of appropriation not authorized. 1
Section 3683, R. S., construed to include clerk hire, rent, ete., for

local offices. 1-537
Deficiency in salaries, etc., not chargeable to fund arising from sale
of Indian lands. 1-520

9
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Accounts—Continued.

Circular of August 7, 1889, with respect to vouchers. x-229
Circular regulations of December 4, 1889. IX—655
Circular of September 12, 1890. X1-297
Vouchers for official telegrams required. ‘ I-3349
Schedule of rates for government telegrams. nr-123
Telegrams from subordinate officers to the Secretary of the Interior

must be prepaid. mr-111
Directions to special agents. nr-575

Manner of keeping, for reducing testimony to writing, and clerical
services in contest cases. Circular of November 6, 1886. v-245
Circular of March 1, 1900, as to registration of official mail.

XXIX-649

Costs of registration in giving notice. v—204
In cases of contest fees, officers’ fees, etc. Circular of August 18,
1886. v-569
Fees and commissions, contest fees, etc., how charged and disposed
of. Circular of March 15, 1887. v-577
Circular of May 14, 1895, as to unearned fees and unoflicial inoneys.
XXII-572

Instructions of June 6, 1895, with respect to weekly report of serv-
ice by mineral commissioners. XXx-522
Circular of December 26, 1896, as to unearned fees and unofficial
noneys. XXHI-573

Circular of June 5, 1897, as to unearned fees and unofficial moneys.
XX1v-505

Circular of February 27, 1900, as to uncarned fees and unofficial

moneys. ' XXIX—649
Allowances provided for selections in New Mexico under act of
June 21, 1898. XXVII-302

Cancellation fees deposited before the act of August 4, 1836, but
not earned until after said act, must be accounted for under the

regulations of March 15, 1887. VII-296
The validity of all claims should be ascertained regardless of appar-
ent former legislative and executive construction. v-712

The appropriation of money by special acts of Congress for the pay-
ment of particular claims is not an admission that the government
recognizes its liability for the amount of such claims, or other

claims of like character. v-712
Finally closed by rejection of claim and the employment of another
party to perform the work. v-17

Under the provisions of section 8, act of July 31, 1894, the Depart-
ment has no jurisdiction to revise an account that has been finally
adjusted by the Auditor and due payment thereof tendered and
accepted. XXI1-526
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Accounts—Continued.
Distinction made as between the ‘‘settlement” and ‘‘ compromise”
of claim. ' v-240
Full authority in Department to ascertain and determine amounts
due the government. v-240
Method of adjustment discretionary with the Commissioner of the
General Land Office. 1v-269, 454, 550
For surveys, how adjusted. v—451

The Commissioner may properly refuse to ad]ust the account of a
deputy surveyor pending an examination of the work in the field.
1v—-269, 454, 550

Of deputy surveyor may be adjusted without an examination in the

field. x-199
Of deputy surveyor not allowed without proper affidavits of assist-
ants. 7~-329

Presented with evidence required by practice prima fucie just. Iv—454
Rendered by a deputy survevor and approved by the surveyor-
general, should not be rejected on the report of a special agent
without opportunity for a hearing. vII-156
A provision in a deputy surveyor’s contract that the cost of the
work =hall not exceed a specified amount restricts the adjustment
of the account accordingly. vii-185
That the amount claimed for services in executing a public survey
is in excess of the amount of the estimated liability on the con-
tract, or that the work is not performed within the time specified
therein, does not invalidate the claim, though the rate of payment
may be affected. 1v—451
All liabilities for surveys are payable only out of the appropriation
made for the fiscal year during which the contract was signed,
unaffected by any extension of time for the completion of the
work, or the date of approval, so long as the work is completed
during the life of the appropriation. XI1X-372
The unexpended halance of an appropriation, made for the survey
of public lands, can be used in paying for a survey completed
during the fiscal year subsequent to that for which the appropri-
ation was made, provided such payment be for the discharge of
liabilities under a contract made during the year for which such
appropriation was made, even if the work be completed after the
expiration of the period specified therefor. XvI-194
An unexpended balance of an appropriation, made specifically for
the service of a particular fiscal year in the survey of abandoned
military reservations, can not be used in payment of a liability

under a contract awarded after the expiration of said year.
XVII-264
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Accounts—Continued.

Failure of the General Land Office to submit for the Secretary’s
approval a contract with a deputy surveyor that properly pro-
vides for special rates will not prevent adjustment of his account
under the contract where he has performed the work and the
statute providing for the Secretary’s approval of the contract
does not preclude such action after performance of the work.

Xvi—+474

A contract by which an officer is to receive pay from private parties
for doing public work, in the result of which they are interested,
should not be approved. XvIii-106

Special instructions to a deputy surveyor lowering the rate of com-
pensation stipulated in a contract will not make the sureties on
said deputy’s bond parties to such modification. Xvin—+75

Special instructions issued by the surveyor-general, with respect to
the execution of a contract for a public survey, become, under
the act of October 1, 1890, a part of such contract if not in con-
flict with the manual of surveying instructions or the instructions
of the General Land Office. XXVI-609

Where a survey is partially completed, and then abandoned by the
contracting deputy, his bondsmen may be allowed to complete the
remaining work under said contract, at the rates therein stipu-
lated. XXI-288

The adjustment of deputy survevors’, is made upon the intrinsic
evidence furnished by the field notes returned by the deputy, and
not upon independent supplemental statements. XXIV-333

A deputy surveyor should not be heard to complain as to the adjust-
ment of, where he agrees that no payment for work not personally
done by him shall be made, and it appears that in fact he did no
part of the work in person, and that the government thereafter,
to avoid the disturbance of private vested rights, approves such
survey, and fixes a just compensation therefor which is accepted
by the surveyor. XXI-526

That the expense of a survey is payable from the repayment fund
provided for in the act of July 2, 1864, does not take the adjust-
ment of, out of the rule authorizing a deduction from the agreed
compensation when the work is not done within the stipulated
period. xx11—71

In the adjustment of, under a deputy surveyvor's contract the Com-
missioner of the General Land Oflice is authorized to make a deduc-
tion of 5 per cent from the agreed compensation, if the work is
not performed within the stipulated time and no extension of such
time is granted or applied for. Xx1—71
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Aoccounts—Continued.

By the provisions of section 8, act of July 81, 1894, the acceptance
of pavment, under settlement of an account by an auditor with-
out the suspension of any item therein, precludes the revision of
the same. XXII-583; Xxvi-609

Accretion. See Fudlic Land; Riparian Rights; Survey.
Belongx to the riparian owner. 1-596; vi-20; vii-255; x1iv-375
Sale of public land, that s bounded by a water line, as shown by
the official survey, conveys to the patentee a riparian right,
including subsequent accretions. X1v-375
To an island reserved for military purposes, becomes a part of such
reservation, subject to disposition under the act of July 5, 1884,
on the abandonment of said reservation. XXVII-82
The interests of the government as a riparian proprietor cease on
the =ale of a meandered tract; and all, to such tract, after survey

and prior to sale, pass to the purchaser. XXVH-330
Administrator. See Entry, subtitle Zimber Culture; Filing; Final

Droof. subtitle Homestead; Homestead; Preemption.

Adverse Claim. See Final Proof; Mining Claimy Timber and
Ntone et

The term as used in the act of April 7, 1896, held to mean valid

adverse claim. XXIII-582

Affidavit. See .ipplccation; Contest; Entry, subtitles xiir and xv;
FEridence. '
May only be made before the local officers when they are in discharge
of ofticiul duty in the local oftice during business hours.  1m1-108
A probate judge may take affidavits, as judge, in final homestead
proof. and as clerk in preémption and commuted homestead cases,
provided they be taken at the county seat at which the court is
holden. 11-224
Clerks of district courts are authorized to take final aflidavits in
homestead and preémption cases, whether or not the court holds
seasions in the county. 11-200
Of contest may be executed hefore the attorney of contestant as
notary. in the absence of inhibition found in the local law.
IMI-98, 248; xx1v—45
Of a party taken hefore his attorney, as notary public, will not be

accepted by the Department. 1-212: Xx-523
Of contest is not defective because made outside the land district.
i—14

Of contest executed by one signing the contestant’s name as his
-*agent and attorney " is properly rejected. XXIX-245
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Affidavit—Continued.
In Dakota, required by section 2294, R. S., may be made before a
probate judge when acting in his clerical capacity. 11-209
When a county embraces territory in two land districts a claimant
for land in one district may, under section 2294, R. S., make affi-
davit at the county seat in the other district. 11-90
In Alabama, where a county and circuit court have original juris-
_diction in a county, must be made before clerk of circuit court.
-223
When there is more than one court of original jurisdiction (county
and cireuit) ina county (in Alabama), may be made before the clerk

of either court. . 1-207
For soldier’s homestead entry may be executed before clerk of court.
1280

Agent. See Timber Culture.
Acts of agency shown to exist in procuring an entry create a pre-
sumption as to the continuance of such relation. X11-192
The authority of one acting for a State sufficiently appears where
his acts are recognized by the Department and ratified by the
State. ' XII-570

Agricultural College Lands.
Claims for, adjusted at maximum rates within limits of railroad
grant. v-243

Alabama. See /lomestead, subtitle No. x1r; Mineral Land.

Alaskan Lands. Sec Cvrtcficate of Deposit; Final Proof; Mining
Claim,; Reservation; Right of Wayy; Survey; Town site. .
. 1. GENERALLY.
II. RicHTS OF NATIVES; POssESsORY CLAIMS.
III. Acr oF Magrch 3, 1891,
IV. Act oF May 14, 1898,

I. GENERALLY.

Mining regulations for. v-128
Regulations under act of March 3, 1891, allowing entries of land
for town-site, trading, and manufacturing purposes. X1-583
Instructions of December 21, 1892, relative to mission stations.
Xv-586
Regulations of June 3, 1891, as to appeal from town-site trustee,
amended. XXV-323
Paragraph 5 of the regulations of June 3, 1891, revoked. xxvi-305
Circular of March 17, 1898, as to use of timber on. XXvi—04

Regulations of June 8, 13958, concerning homesteads, rights of way,
timber, etc. XXVII-248
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Alaskan Lands—Continued.
L GexeraLLy—Continued.

Instructions of June 27, 1900, under act of June 6, 1900, relative to
title to coal lands. Xxx-368
Instructions of September 29, 1900, respecting proofs to be filed
with returns of surveys of homestead claims. XXX—-285
In surveys the deputy surveyor may, in isolated localities, administer
the requisite oaths to chainmen and others. X11-608
Under the act of May 14, 1898, the testimony on final proof may be
taken outside of Alaska in the case of a purchase of lands in said
Territory. XXVII—451; xxvin—437
There is no statutory authority for the acceptance, in payment for
lands purchased for trade and manufacture, of the certificates
issued on account of the deposit made to secure the survey of said
land. XXv1-305; xxXviI-55
The mere occupancy of Alaskan lands for the purpose of trade or
manufacture does not confer upon the occupant any right, as
against the government, that will constitute a legal obstacle to
the reservation of the land for naval purposes. XXVv-212
By the location, occupation, and improvement of agricultural land
in Alaska prior to the assertion of a claim thereto by the occupant
under the act of 1891 a superior right thereto is acquired by him
as against all others except the United States. Xxx-397
Sections 2339 and 2340, R. S., are part of the general land laws,
and are not operative in Alaska, except in so far as they relate to
mining claims and the rights incident thereto. XXVI-305
By means of special survey the acreage an applicant is entitled to
enter in Alaska as a soldier’s additional homestead may be defi-
nitely described and separated from the body of the public lands;
hence no reason exists why the rule of approximation should bhe
applied in such entries made in said district. Xxvir-149
While Congress has made no provision for determining the extent
of the claims of the Greco-Russian church, or the validity of its
title thereto, yet the possessory claims of said church have been
protected in executive action taken by the State, War, and Treas-
ury Departments, and allowed to remain in the hands of the church;
but in the absence of statutory authority therefor, the Interior
Department can not undertake to identify, by survey, the lands
of the church and determine the title of the church thereto.
XXIT1-330
No statutory provision has been made that authorizes any separate
and independent procceding for the survey and identification of
church lands, the ownership of which was secured to the resident
members of the church by the treaty of cession. XXV—451
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Alaskan Lands— Continued.
I. GeNeraLLY—Continued.

If any of the property held by the Greco-Russian church has bee
included within the limits of an executive reservation, the Pres:
dent has the authority to modify the order therefor, so as t
exclude the lands erroneously embraced within such reservation

XX1I-33

All lands owned by the Greco-Russian church at the time of cession
continue to be the property of said church, without diminution o
enlargement in quantity. The possessory right subsequently con
ferred by Congress does not affect lands owned by said church =2
the time of the treaty, but only extends to public lands occupiec
as mission stations at the date of such congressional action, no
exceeding 640 acres in any one tract. XXV—8(

The present jurisdiction of the Interior Department over Greco.
Russian church lands, or missionary stations, is limited to exclud.
ing the same from entry and acquisition by others under the
mining, town-site, or trade and manufacture laws. XXV—481

Paragraph 24, in amended regulations of June 3, 1891, is limited tc
the consideration of private claims and the claims of the Greco-
Russian church, when asserted adversely to an application to enter
lands for town-site purposes. XXv—481

The Secretary of the Interior has never bheen clothed with general
jurisdiction of the public lands in Alaska, his jurisdiction being
limited to the administration of the mining laws, the town-site
laws, the right-of-way law, the homestead laws, and the sale of
land for trade or manufacture; and he is without authority to
lease land for propagating foxes, or to assume control of land
already leased for such purpose. XXX—417

II. Ricuts oF NaTIves; Possessory CrLarus.

The legal status of the aborigines is not that of ‘‘Indians™ as said
term is used in section 2103, R. S., providing for the approval of
contracts with persons so described. XI1X-323

Land actually occupied in good faith by natives is reserved from
disposition until such time as Congress shall prescribe the terms
on which they may acquire title. Xnr-120; xxmr-335

The protection accorded to the possessory rights of Indians and
other persons by section 8, act of May 17, 1884, was not intended
to apply to cases where the settlement was made at a time when
the land embraced therein was included within a public reserva-
tion. XXVI-104

The protection extended to possessory rights by section 8, act of
May 17, 1884, is limited to lands actually used, occupied, or
claimed at the date of said act. XXV-212; XxXxvIi—427
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Alaskan Lands—Continued.
IL. RicETS OF NaTIVES; PossEssory Cramus—Continued.

A survey with a view to purchase under section 12, act of March 8,
1891, will not be approved if it operates as an encroachment upon
lands occupied by native villagers. XXVI-558; xXvIn-535

Land upon which is located the fresh-water supply of a native vil-
lage may be regarded as land ‘“actually occupied ” by such natives,
and therefore excluded from entry for purposes of trade and mane.
ufactures under the act of March 3, 1891. XXVI-518

A survey of, with a view to the purchase thereof as a trading post,
should not be allowed in such form as to deprive native villagers
of free access to the surrounding country. XXVI-517

An entry under section 12, act of March 3, 1891, should not be
allowed in such form as to include a trail or roadway between a
native village and a harbor landing, long used by the natives to
reach said landing, and necessary for their free access thereto.

, XXvIi-512

A survey under act of March 3, 1891, should not be allowed to
include a waterway used by native villagers for the purpose of
securing the necessary fresh-water supply for domestic use and
consumption. xx1v-312

The open, notorious, exclusive, and continuous possession from the
date of the act of May 17, 1884, of lands by Indians is notice to
the world of their rights, and sufficient to prevent any one from
becoming a bona fide purchaser of said lands. xxvir—427

If section 11, act of March 3, 1891, is not such ‘‘ future legislation”
as contemplated in the act of 1884, then lands in actual use and
occupancy of Indians are not subject to disposal under the town-
site law; and if said section conferred upon the Indians the right
to take title under the town-site law, no other person could law-
fully acquire title to such lands, as town-site entry is made solely
for the several use and benefit of the occupants of the land
entered. XXVIII-427

II1. Acr oF MarcH 3, 1891.

The right to enter nonmineral land for the purpose of trade and
manufactures is limited to one entry of not exceeding 160 acres of
contiguous lands, and as nearly as practicable in square form.

X11-608

The provisions of section 12 should be construed to mean that Con-
gress intended to permit persons or corporations to purchase
only so much land as is occupied, but in no case to exceed 160
acres. XX-434

9632—02——32
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Alaskan Lands—Continued.
II1. Acr or March 3, 1891—Continued.

The right to purchase lands for purposes of trade or manufactures
does not extend unconditionally to 160 acres, but only to so much
as may be actually occupied for the purposes named, in no case to
exceed 160 acres. xxur-7, 283

Anentry under the act of 1891 must be limited to the land possessed
and occupied for purposes of trade und manufacture, taken ‘‘as
near as practicable in a square form.” Xxx-397

The language ‘‘to be taken as near as practicable in a square form”
means that the land should be laid off as nearly as practicable in
square form, but so taken as not to interfere with the occupancy
of any other qualified person or corporation. xx—434; xxmr-335

The requirement that land shall be taken in ¢ square form” means
that the tract should be surveyed in the form of a rectangular
equilateral parallelogram, as nearly as the configuration of the land

will permit. XX11-283
The land taken under section 12 must be as nearly as practicable in
a square form. XXI-280; XXvI-558

A survey that does not follow the requirement as to square form
will not be approved on the ground that the irregularity in form
is necessary in order to exclude swamp land. XX11-337

A failure to observe the requirement that the land shall be taken as
nearly as practicable in a square form will not be excused on the
ground that the land excluded is valueless. XX1v-545

The government is not bound, by an erroneous approval of field
notes and plat of survey, to issue patent contrary to the provisions
requiring land to be taken as nearly as practicable in a square
form. XXII-442

On application to purchase under said act, the extent of the actual
use and occupancy of the land should not he determined on the
report of the deputy surveyor alone, and prior to the submission
of final proof. XXrv-314

The survey of a tract of land with a view to the purchase thereof,
must be rejected where the alleged trade or business to be trans-
acted thereon is entirely prospective and no improvements have
been placed on said land. XXIII-245

The evident intendment of section 12 is that claimants must be in
possession and occupying the tracts sought to be entered for the
purpose of trade or manufactures, at the date of application to
have the survey made, with such trade or manufactures in actual
operation. xXx11-280

Entry of lands for the purpase of trade and manufactures under
said act must be limited to the land possessed and actually occu-
pied for such purpose. XXVII-451

v
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Alaskan Lands—Continued.
II. Acr oF MagcH 3, 1891—Continued.

The right of purchase accorded by section 12 of said act is limited
to cases where the land is used for ‘‘trade or manufactures,” and
does not extend to the mere occupancy of land as a fishing
place. XX1x—416

The occupancy of land solely for domiciliary purposes, by one
engaged in the business of fishing, is not an occupation of the
land for the purposes of ‘‘ trade or manufactures” within the
meaning of said act. ; XXVI-568; xXvITT—437

The word ‘‘trade,” as used in section 12 of said act, is employed in
its commercial significance, and Congress, by its use in defining
the character of occupancy which would authorize a purchase of
land, did not intend to include thereby lands used for farming,
cattle grazing, or fox raising. xXxvIi-232

An entry for purposes of trade and manufacture must be limited to
the land possessed and occupied for such purposes alone, when
taken in the form prescribed by the statutes, and not include lands
used for’ agricultural purposes incidental to the business of the

purchaser. XxvI-305
The provisions of said act contain no authority for the purchase of,
to be used and occupied for railroad purposes. XXVI-558

An application to purchase under section 12 of said act can not he
perfected under the proviso to section 10, act of May 14, 1898,
if the claim so presented was not authorized by the act of
1891. XXVII-335; Xxx1x—416

A survey that embraces tide lands within its limits will not be
approved, as there is no authority by which title thereto can be
acquired under the public-land laws. XXVI-533

Surveys under the act of 1891 are not authorized in the absence of
a formal application therefor, verified by affidavit, showing the
character, extent, and approximate value of the improvements
owned by the claimant. XXIv-545

Directions given that whenever a survey of, is desired, due com-
pliance with the regulations of June 3, 1891, in the matter of
written applications and otherwise, shall be exacted in each
instance. XXVI-513

A survey of, as provided for in said act, is special in its character,
and there is no authority therefor except as preliminary to a pur-
chase ; and before such a survey is made there should be a prima
Jacie showing of the right to purchase, and due compliance with
the departmental requirements regulating applications for the
survey of said lands. , XXVI-232
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Alaskan Lands—Continued.
III. Acr oF MarcH 3, 1891—Continued.

‘Where a survey of, with a view to purchase under section 12 of
said act, has been made without written application therefor, as
required by departmental regulations, and amendment of such
survey is found necessary, it will not be allowed until due appli-
cation therefor has been made in conformity with said regula-
tions ; and prior to the execution of such amended survey a deposit
of an amount suflicient to defray the expense thereof, and all
expenses incident thereto, must be made. XXVI-512

On the survey of, with a view to the purchase thereof under section
12, articles of personal property should not be included in the
estimated value of improvements on said land. XXVI-568

The fund available for the compensation of a deputy surveyor for
surveying a claim under said act is not limited to the deposit
made under the estimate furnished by the surveyor-general, and
prior to the instructions to the deputy or the commencement of
the survey. XXVII—433

Funds deposited after instructions to the deputy surveyor should not
be applied in the settlement of his account without due notice to
the applicant for survey, and opportunity for him to present
objections to the allowance of the account. XXVII—433

A supplemental showing of improvements made after survey may
be accepted in proof of actual occupancy of land applied for
under said act where the necessity for such occupancy, the use of
“the land prior to application, and the good faith of the applicant
are manifest. XXVIII-55

There is nothing in said act which would preclude one claiming land
under sections 12 to 14 from giving a mortgage or creating a
charge or lien upon the property to obtain money to carry on
business thereon, nor that would prohibit giving an option to the
holder of such mortgage, charge, or lien, to demand and receivea
conveyance of an undivided interest in the property, after patent,
in lieu of payment of the moneys due him; and it would not affect
the case at all if the holder of such mortgage, lien, or option is an
alien. XXX-397

IV. Acr or May 14, 1898.

In all cases where applications to purchase were filed prior to Jan-
uary 21, 1898, and remained pending at the passage of the act of
1898, the survey of such claims must be considered and approved
by the Commissioner of the General Land Office before entry can
be allowed. XXVII-627
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Alagkan Lands—Continued.
IV. Acr or Max 14, 1898—Continued.

In the disposition of claims initiated under section 10 the survey of
the land does not come before the Commissioner of the (seneral
Land Office for consideration until after the entry is allowed, or
upon appeal from rejection of the application. XXVII-627

An application to purchase, under the provisions of section 12, act
of March 3, 1891, can not be perfected under the proviso to sec-
tion 10, act of 1898, if the claim so presented under the act of 1891
was not authorized thereby. XXVII-335; xx1x—416

The provision in section 10, act of 1898, for the protection of rights
initiated under the act of March 3, 1891, works no enlargement
of said rights as to the area of land that may be taken, or the .
water front thereof. XXVII-355

In determining the extent of the water front of claims under sec-
tions 1 and 10 of said act abutting on navigable waters, the meas-
urement should be made along the meanders of the bank or

shore. XX1x-95
Water-front privileges should not be disturbed by the allowance of
tramroad right of way. XXIX—447

The Departinent is without authority to approve an application for
permission to occupy a portion of the roadway reservation, along
the shore line of Alaska, for the purpose of a passage over said
reservation of an aerial tramway, and the erection thereon of
buildings to be used in connection with said tramway. xxrx-684

Alien. See Alaskan Lands; Contest, sub-title llomestead,; Filing;
Lonestead; Mining Claim; Naturalization; Settlement.
. Instructions of June 12,1883, and January 31, 1884. to foreign-born

applicants for public land. 11-194, 195
Right of election as to citizenship conferred upon Mexicans only by
the treaty of 1848. 1489
May hold realty until office found. 1v-565
Can acquire no right to public land before filing declaration of inten-
tion to become a citizen. v1-98, 615
Can acquire no rights by settlement. —444, 489; x1-89

The disability of alienage is removed when the settler becomesa
citizen, and, in the absence of any adverse claim, his right relates
back to the date of settlement, though made when he was an alien.

vII-229; x—475

Orver twenty-one years of age who enlists in the army of the United
States and is honorably discharged therefrom occupies the status
of one who has declared his intention to become a citizen. xvi-352
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Alien—Continued.

A mineral entry mdde by an alien is not void, but voidable, and
while of record, the land covered thereby is segregated from the
public domain. X1-345

The act of March 2, 1897, in defining and regulating the right of,
to acquire real estate in the Territories, has reference only to
lands the title to which has passed from the United States, and
does not confer upon aliens the privilege of occupying or pur-
chasing mining claims from the government under the mining
laws. XXvVII-178

Any restriction placed by section 2, act of March 3, 1887, upon the
acquisition of public lands by a corporation in which a part of
the stock is owned by persons, corporations, or associations, not
citizens of the United States, was removed by the act of March
2, 1897. xxXvir-178

Can acquire no right to public land before declaration of intention
to become a citizen, and his subsequent qualification will not relate
back to the exclusion of an intervening adverse right.

x-463; x1v-664

Right of, who submits homestead proof and receives final certificate
relates back to settlement where he is subsequently naturalized
and no adverse rights intervene. XI1v-568

Can acquire no rights by settlement entry or filing as against a
bona fide adverse claimant; but the claim of another set up in
bad faith to wrong and defraud the settler will not defeat his right
to file declaration of intention and perfect his title. XII-242

Alienation. See Entry; Final Proof; Practice, sub-title No. 1x.

I. GENERALLY.

II. CoaL LaND.

II1. DEsERT LAND.
IV. HoMESTEAD.

V. Minine CrAIm.
V1. Osage LAND.
VII. PREEMPTION.

VIII. TiMmBEr CULTURE.
IX. TiMBER LAND.

I. GENERALLY.
Not proved by showing the execution of a power of attorney to sell.

1x-311
Right of, exists where there has been due compliance with law and
the final certificate has issued. 1—494; 1m-23; 1v-136,

350, 544; v-170, 315, 609, 702; vi-122, 517; vi1-368; xvII-377
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Alienation—Continued.
1. GexeraLLY—Continued.
The protection afforded by equity to a dona fide purchaser without
notice extends only to a purchaser that holds the legal title.
X1-123
One who loans money upon or purchases unpatented land is not an
innocent purchaser, but a conditional incumbrancer or purchaser.

X111-389
Purchaser, after entry and before patent, takes only an equity, and
is charged with notice of all defects in the title. 111-23;

v-55, 442; viI-327; virn—46; 1x-316, 480, 573; x—415; x1x~-363
After entry and before patent confers no better title than the entry-
man had. n-795; 11-3938; 1v-347, 570; v-55, 276, 589;
vI-263, 503; vII-236, 287; vIII-269, 331, 524;

1x-159, 316, 329, 580; x1-123; xvi-171
While the transferee, after entry and before patent, has no greater
right than the entryman, yet there should be no excessive search -
for objections to defeat him. vI-606
The words, *“For the right of way of railroads,” as used in section
2283, R. S., are not limited to the width of the railroad track, but
include space necessary for side track, stock yards, or other purpose
incident to the proper business of a railroad as a common carrier.
XXVII-561
There is no statutory inhibition against the sale and transfer of the
right of purchase accorded by the act of August 7, 1852. (Omaha
lands.) XXvI1-183
After final proof, but prior to the issuance of final certificate, will
not defeat the right to a patent where the proof shows due com-
pliance with law. vi-218;
VII-292, 455; vIn-268; 1x-101; xvi-366; xxv-137
After final proof and prior to the issuance of final certificate, will
not necessarily defeat the right to a patent, though the non-aliena-
tion affidavit was not furnished, if the pre¢mptor had in fact com-
plied with the law at the time of making proof and could have then

truthfully made such affidavit. VII—36
Purchaser of land prior to the issuance of patent therefor entitled
to be heard in defense of the entry. V=544, 5705 v-22, 170,

276, 589, 603; vi-263, 440, 503, 770; vir-641; 1x—481, 561, 576

The right of a transferee to be heard in defense of the entry will not
be defeated by the fact that the transfer is not of record.

VII-283, 526

The right of a transferee to be heard in defense of an entry should

not be defeated through the collusive and fraudulent acts of the

entryman. X1v-32, 85
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Alienation—Continued.
1. GENERALLY—Continued.
A transferee claiming under the swamp grant, who has duly notified
the land department of his interest, is entitled to notice of subse-

quent proceedings affecting the validity of his title. xv-511
Purchaser, prior to patent, not entitled to be heard in contest pro-
ceedings against the entry. 1-106

A mortgagee, or purchaser, who does not file in the local office a
notice of his interest can not call in question the validity of pro-
ceedings against the entry.  x11-462; xmi-556; x1v-126; xvi—47

Transferee who files statement in the local office showing his inter-
est in an entry is entitled to notice of all proceedings against the

same. T v-603; vi-641; 1x-561, 576; x-566
A certified abstract filed in evidence is sufficient notice to the local
office of a mortgagee’s interest. Xv-228

A mortgagee whose interest appears should be given notice of all
action taken, and, in the absence of such notice, his right to be

heard is not defeated by an adverse decision. Xv-224; XVII—48
Equitable consideration will be given to evidence submitted by a
transferee in defense of the entry. vii-486, 618, 641

Transferee may submit testimony to show that the entryman had
complied with the law and not disqualified himself for the execu-

tion of the necessary proof of non-alienation. vII—486
No authority of law for the substitution of the mortgagee in the
place of the entryman. vI-263

One who purchases land during the pendency of an appeal involv-
ing the validity of the title thereto is charged with notice of the
appeal. x—415

A mortgagee is not entitled to plead the status of an innocent pur-
chaser where there is a contest of record at the date of the execu-

tion of the mortgage. X1v-305
Prior to the enactment of section 7, act of Mavch 3, 1891, a trans-
feree had no greater rights than the entryman. XIv-87

Prior to enactment of section 7, act of March 3, 1891, there was no
such thing as an ‘‘innocent purchaser” before patent.  x111-389
A transferee who purchases after judgment of cancellation is not
entitled to be heard in defense of the entry on the ground that he
had no notice of the cancellation and purchased the land without
notice of fraud on the part of the entryman.  xm-305; xxmi-28
An entry made in pursuance of section 1, act of October 1, 1890, is
not invalidated by an agreement to convey the land covered
thereby, made prior to the consummation of the transfer author-
ized by said act. XX1-375
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Alienation—Continued.
Il. Coar. Lanp.

Transferee claiming under a coal entry takes no better title than
the entryman has to confer, and the right thus acquired is subject
to the subsequent action of the General Land Office. xv-588

Sale of land included within a coal declaratory statement prior to
final proof and entry-defeats the right of the claimant to purchase
the land, and an entry made in his name must be canceled.

Xvir-351

The sale of a claim after the execution of the final proof, but prior
to its filing and the payment of the purchase money, does not
necessarily warrant the conclusion that the entry was made for
benetit of another. XVII-382; xxvi—413

III. DesErRT LAND.

A purchase prior to patent of land covered by a desert-land entry
does not make the buyer an ‘ innocent purchaser.” 11-25
An oral promise to convey, after perfection of title, a portion of the
land in payment of money advanced for the reclamation of the
land does not necessarily call for the cancellation of a desert
entry. x1-27
An agreement to convey title to the land after the submission of
final proof will not-operate to defeat the entry, where said agree-
ment was entered into after the passage of the amendatory act of
March 3, 1891, which recognizes the right of assignment, and
where the initial entry appears to have been made in good faith.
xx1v-100

An agreement made subsequent to the initial entry, to convey title
to the water supply after the submission of final proof, is not
ground for cancellation, if it appears that such agreement was
afterwards, and prior to final proof, repudiated. xx1v-100

1V. HOMESTEAD.
Purchaser after commutation and prior to patent takes, subject to

the action of the land department. 1v-347
The attempted transfer of a homestead claim before final proof gives
the transferee no standing before the Department. x-548

Homesteader may, before issuance of final certificate, for any pur-
pose not inconsistent with good faith, mortgage his claim.

vIIT-243
Assignee of a certificate of soldier’s additional homestead right takes
it subject to all defects; is not an innocent purchaser. 1n-235

After due compliance with law by the homesteader, payment of fees,
and submission of final proof, but prior to the issuance of final
certificate, does not defeat the right to a patent. Xx~142
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Alienation—Continued.

1V. HomEestEAD—Continued.

Right is defeated by the sale, prior to final proof, of an undivided
half interest of the land entered, and such defect can not be cured
by a reconveyance in the presence of a contest charging said
illegality. x—274

Homestead right not defeated by a deed prior to survey in adjust-
ment of possessory rights, but revoked before entry when found
to cover a part of the homestead claim. vi-95

An agreement to convey part of the land covered by a homestead
entry after final proof, with possession given under such contract,
calls for cancellation of the entry, although the agreement may
have been made in the compromise of a prior contest against the
entry in question. xx1v-155

Anagreement between an entryman and an adverse claimant, whereby
the entryman, for the purpose of avoiding a contest, undertakes to
relinquish a specified part of the land covered by his entry, is not
in violation of section 2290, R. S., as amended by the act of March

3, 1891. XXVII-711
The sale of part of the land settled upon and claimed by a home-
steader disqualifies him as an applicant. XXI1-87

The execution of a deed to a half interest in the land covered by a
homestead entry, prior to the submission of final proof, defeats
the right to patent, though it may appear that the entryman had
lived on the land for five years prior to, and that the grantee under
the deed is asserting no claim thereunder. XX1v-337

A homestead entry must be canceled where it appears that prior to
making such entry the homesteader verbally agreed to enter the
land for town-site purposes, and after making entry executed a
written agreement to the same effect, and the rescission of said
agreement prior to contest will not operate to relieve the entry of
its illegal character. XXVI-T708

A written agreement to convey the land covered by a homestead
entry, made prior to the submission of final proof, will defeat the
right of the entryman to perfect his entry. XX1v-79

A written agreement, executed by a homesteader and operating as
a mere lease of a part of the premises, and the grant of an ease-
ment, the use of which would tend to improve and increase the
value of the land as a homestead, is not an alienation of any part
of such land and no bar to the perfection of the entry. xxvin-155

A contract to convey after final proof will not in itself defeat a
homestead claim, though it raises a presumption of bad faith.

vI-95

An agreement to convey part of a homestead after final entry vio-

lates section 2240, R. S. 11-55
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Alienation—Continued.
IV. Hoxesteap—Continued.

An attempted sale of a homestead will not warrant cancellation of
the entry, but it raises a presumption of bad faith. 11-143, 233
A written agreement to execute, after acquiring title, a warranty
deed to part of a homestead does not affect the entryman’s status,
as it is illegal, because prohibited by law or by public policy, and
can not be enforced; only an absolute conveyance, which can be
enforced, defeats his right. (Overruled, 15 L. D., 201.) 1171
A bond for a deed of half the land, conditioned upon payment within

three vears, is in fraud of the law (sec. 2289, R. S.). -97
A quitclaim deed executed under duress will be treated as null and
void. 11-86

A deed executed prior to final proof, in anticipation of death and for
the purpose of securing the land to the children, will not defeat
the right of the homesteader. xvin-251

Where a homesteader immediately prior to his death conveys his
interest in a homestead to his wife, as his widow, for the purpose
of avoiding the expense that would attend the settlement of his
estate, the instrument, though in form a deed, must be regarded
as testamentary in character. xx—428

A charge of, is not supported by showing that the entryman exe-
cuted a deed to the land prior to final proof, where it appears
that said instrument was intended as & mortgage to secure the
payment of money advanced to the entryman for his personal use,

and the improvement of his claim. XXVII-148
Quitclaim deed made prior to original entry, for small part of claim,
does not impeach good faith. 111-284

After issuance of certificate and prior to patent, of a portion of the
land is at the peril of the entryman, for if new proof is required
the claimant will not be able to make the affidavit required by
section 2291, R. S. x11-132

An offer to sell, made by a homesteader after the expiration of the
statutory period of residence and the submission of final proof,
but pending the allowance thereof, is not inconsistent with good
faith on the part of the entryman. XXI11-328

An agreement for conveyance that could not be enf01 ced in a suit to
compel specific performance, and that may be avoided by the pay-
ment of a money consideration, does not operate as a disqualifica-
tion of a homesteader, nor will a contract that is simply a pledge
for the payment of money; and especially will such contracts be
so regarded where they appear to have become of no effect prior
to the date of the entry. XX1I-544
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Alienation-—Continued.
IV. HomesTEAD—Continued.

The Department has no jurisdiction to vacate a contract providing
for the sale of a possessory right to a tract of land entered into
by adverse claimants therefor, or enforce specific performance
thereof, but it may consider and interpret said contract for the
purpose of determining the qualifications and good faith of the
parties thereto, as applicants under the homestead law. xxv-399

V. Miznmve Cram.

The purchaser of a, after entry, but prior to patent, takes the land
subject to all the infirmities of title, so far as the government is
concerned. XXII-704

A transferee of a, whose interest is acquired during the pendency
of departmental proceedings involving the status of said claim,
takes no right better than that possessed by his grantor.

XXVI-122
VI. Osage Laxp.

If settlement is made in good faith under the act of May 28, 1880,

a subsequent agreement to convey the land will not in itself

invalidate the entry. - vin-173
Of Osage diminished reserved land not unlawful after compliance
with law and issuance of final certificate. 1X-98

The fourth section of the act of May 28, 1880, recognizes the right
of an Osage entryman to sell the land covered by his entry after
submission of final proof and payment of the first installment of

the purchase price. xx—411

VII. PREEMPTION.

Prior to final proof defeats the right of presmption. vI-746
The doctrine of ‘‘dona fide purchaser” does not apply to purchase
of a preémptor before patent; if the entry is fraudulent or void,
the purchaser takes nothing. 11-599 ; 111-393
The execution of a warranty deed by preémptor prior to entry is a
legal bar thereto, but does not vitiate the preémption right; hence

the entry may be admitted on reconveyance by the grantee.
1407, 453
Where the land is not subject to preémption the entryman acquires
no interest in it by his entry, and therefore can convey none; his
grantee prior to patent is not a dona fide purchaser.  11-782, 795
The rescission of an agreement to convey will not validate acts of
settlement that were invalid when performed, because made for
the benefit of another. 111488 ; v1-285
Presmption right not defeated by a contract to convey which is
rescinded prior to final entry. 1-638
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Alienation—Continued.
VIL. PregMprioN—Continued.
The intent to sell after final proof may be compatible with good

faith, and not defeat the right of entry. X11-20
Of inconsiderable quantity of land without fraudulent intent not
regarded under section 2262, R. S. 1453

Whether an assignment by the préemptor after entry wa, made to
a bona jide purchaser is immaterial as affecting the right of the
entryman to assign. m-23

Agreement to convey any part of a predmption claim to another,
made prior to final proof, will defeat the exercise of the preémp-
tive right. xvi-113

A contract made by a predmptor to convey the land on receipt of
final certificate renders the entry fraudulent and requires its

cancellation. vir-269; xv-201
Premptor may mortgage his claim to secure money for the purpose
of making final proof and payment. 1-409; vI-340; 1x-337

Predmption claim not invalidated by intention to mortgage thg land,
on receipt of final certificate, to secure the purchase money. v-701
A mortgage given in good faith on the purchase of the improve-
ments and possessory right of another, and to secure the repay-
ment of money advanced to pay the government price of the land,
does not defeat the predmptive right. xmr-198
The purchaser of a void title can not set up the rule of equitable
estoppel; that loss should fall on that one of two innocent persons
whose conduct rendered the injury possible. =797 -
That one made a speculative settlement under section 2262, R. S.,
may be proved by a contract before entry to convey after entry;.
bat an agreement or contract causing title to ‘“‘inure” could only
be made by a formal conveyance. 11-781
The clause in section 2262, R. S., concerning bona fide purchasers
refers to sales before, and not after, entry; it has respect to the
effect of the conveyance us between grantor and grantee, and not
as between either party and the government; it is to be enforced
in the courts, and not in the land department.  11-779, 781, 783

VIIl. TiMBer CULTURE.

Making a bond for a deed after a patent, with delivery of possession,
retaining only the right of entry for breach of condition, is hold-
ing the claim forunother’s use and benefit, and works a forfeiture,
notwithstanding resumption of possession. 11-329

A contract of sale in which the entryman is bound to execute a
warranty deed to another, on securing title to the land covered
by his entry, defeats the right of the entryman. 11-329; xvin-196
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Alienation—Continued.
VIIl. TimBerR CurLture—Continued.

A timber-culture entry will be canceled where it appears that the
entryman has disposed of all his interest in the land, and is hold-
ing the entry for the benefit of the party purchasing such interest.

XX1-21

The revocation of a contract of sale after the initiation of a contest
against the entry charging the fact of, will not relieve the entry-
man from the consequences of his illegal act. xviir-196

A contract of sale to be consummated by delivery of deed after the
submission of final proof and the issuance of patent is in violation
of law; and where after such alienation the entrymen dies, his
heirs are entitled to no greater rights under the entry than he had
at the time of his death. XXvI-378

IX. TiMBER LaAND.
Prior to patent will not abridge authority of the Department over
an entry under the timber and stone act. 1X-573; XvIiI—468
Purchaser of land held under final certificate takes an equity only,
and is charged with notice of all defects in the title.

x—415; XvIi—468
The phrase *‘dona fide purchaser,” as used in the timber and stone
act, is not applicable to a purchaser before patent. XIv-618
Transferee under a timber-land entry is not an innocent purchaser
where the entry is fraudulent and the transferee is a party to the
fraud.: X1-313
A purchaser, prior to patent, of land entered under the timber and
stone act, takes but an equity, and can not plead the status of an
innocent purchaser, nor can it avail such purchaser that the mat-
ters wherein the entryman testified falsely were solely within the
knowledge of such entryman. x1v-392
A contract or agreement that does not affect, in whole or in part,
the title to the land is not within the inhibitory provisions of sec-
tion 2 of the timber and stone act. XX11-234
A power of attorney executed and delivered by a timber-land appli-
cant, prior to final proof and entry, authorizing the sale of the

‘land, is an agreement in violation of the act of June 3, 1878.
XXI1X-149

Allotment. See Indian Lands.

Amendment. See Application; Contesty Entry; Filing; Practice.
Annual Proof. See Kniry, subtitle, Desert Land.

Appeal. See Practice.
Does not lie from application of the local office on claims presented
on the Vigil and St. Vrain grant. XI11-226
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Appearance. See Attorney; Practice, subtitle No. 1x.

A defendant may so far appear as to object to the jurisdiction, and
such appearance is *‘special;” but if he seeks to call into action
any powers of the court except such as pertain to its jurisdiction
the appearance is general. X11-620

The effect of a general appearance can not be modified by a subse-
quent allegation that it was special in character. xn-14

Appearance of, is general in the absence of expressed limitation.

vI-269

The appearance is ‘‘ general” where defendant’s attorney appears
and cross-examines the witnesses; the effect of such appearance
can not be avoided by calling it ¢“ ypecial.” x—405

For the purpose of securing a new trial on the ground that proper
notice was not given of the former proceedings, confers jurisdic-
tion upon the local offices for the purposes of the motion. xv-404

Appearance of attorney in a case is general if he seeks to call into
action any powers of the court except such as pertain to its juris-
diction. X11-620

A party may not plead a special, where the record discloses a pre-
vious general, appearance without limitation as to the purpose

thereof. xv1I-393
At a hearing without objection to the notice waives any defect
therein. XvII-393

For the purpose of securing an order to take testimony by deposi-
tion and a continuance until said testimony is taken and returned
is general, and confers jurisdiction on the local office. = xviI-159

Application. See Contest; Railroad Lands.
1. GENERALLY.
II. AMENDMENT.
ITI1. DeserT LaND.
IV. HoMESTEAD.
V. PREEMPTION.
VI. PrivaTtE ENTRY.
VII. TmMBer CULTURE.
VIII. TIMBER AND STONE.
IX. Wity CONTEST.
X. WitH RELINQUISHMENT.

1 GENERALLY.

A rule of the local office regulating the presentation of, adopted to
avoid confusion, is conclusive upon parties taking action there-
under without protest. XvIn-14

Regulations of the local office governing the manner of making, on
opening public lands to entry, conclusive upon partiestaking action
thereunder without protest. x1v-370
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Application—Continued.
I. GENERALLY—Continued.

In the absence of, the right to make an entry will not be considered.
v-310; vir-254; 1x-194
To enter, must show residence and post-office address. Circular of

October 25, 1886. v-198
That is indefinite in its description of the land can not be allowed.
XX1-445

The failure of an applicant to sign his, is not a fatal defect, where
the accompanying aflidavits are properly executed; the local office
in such a case should suspend action on the application, and allow
the applicant a reasonable time within which to cure the defect.

XXVII-156

A nonmineral affidavit, sworn to hefore a notary public, and for-
warded to the local office with the fees und commissions required
on making homestead entry, can not be regarded as an application
to enter, and operating to segregate the land. xxv—475

When filed, name of applicant to be noted thereon. v-198

When presented due record of action thereon should be made.

1-81; 1v-350, 535; x1-191

It may be fairly presumed that the proper tender of money was
made therewith, where the record is silent as to such tender, and
the application is rejected for a reason not involving any question
with respect to the tender of money. Xx1-187

Not defeated by failure to fill a blank left in the prescribed form of
preliminary affidavit where the intended use of said blank is not
apparent. vI-365

To make entry that does not show the applicant’s qualifications
may be properly rejected, and a defect in such respect can not
be cured by subsequently calling attention to another record.

x1v-531

To enter filed since the act of August 30, 1890, must be accompa
nied by an affidavit showing that since said act the applicant has
not filed upon nor entered a quantity of land that would make,

with the tract applied for, more than 320 acres. xvi-271
To enter must show the present status of the land and qualifica-
tions of the applicant. x-364; x111-365

In the case of, to make entry, filed subject to prior adverse applica-
tions, the qualifications of such applicant should not be deter-
mined before an adjudication of the relative rights of the parties
in interest. XXVI-553

To enter, based on application and preliminary affidavit, executed
while the land is not legally liable to disposal, should not be
allowed. 1-164; 11-269; 111-320;

Xrv-127; xvii-845, 529; xvii—4582; x1x-178; xxn-276
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Application—Continued.
I. GeNEraLLY—Continued. .
The validity of, is not affected by the fact that the preliminary affi-
davit is executed before the land is formally declared open to
entry, where, prior thereto, the land in question was restored to
the public domain by an act of Congress.
x1x-570; xx11-110, 486
That an entry is allowed on papers executed prior to the time when
the land is open to such disposal, is a matter as between the entry-
man and the government, where the entryman, as the prior settler,

is entitled to make entry of the tract involved. xxvII-305
Preliminary affidavit accompanying is invalid if sworn to before the
township plat is filed. 1-157

Preliminary affidavit with, may be received though executed while
the land was covered by a prior entry. (Commissioner’s instruc-

tions.) 1-121
Filed before cancellation of an entry (after relinquishment), with
fees and commissions, gave applicant no rights. 49

Allowed on preliminary papers executed while the land is covered
by the prior entry of another is not void but voidable. The defect
in such case may be cured in the absence of any adverse claim.

xx-13, 57

Acceptance of, with agreement to place of record when a previous
entry is canceled confers no right. 11-49

The presentation of papers to the local office, with instructions to file
them under certain contingencies, is not a legal. vi-365

Transmitted by mail is to be regarded as filed at the moment it
reaches the local office (9 a. m.), though the letter of transmittal
is not opened until afterwards. 11-326

Presentation to, and acceptance by, the local officer (recciver) at a
place other than the local office is unlawful, and does not bar an
application properly, but subsequently, filed on the same day.

11-320

Not invalidated because received out of office hours.  v-694; vi-1

Handed to one of the local officers out of the office, not in office
hours, and without the required fee, is not legal. 11-108

It is no objection to, that it is tendered prior to business hours in
the local office where retained by the local officers and acted upon
during the business hours of that day; nor does the fact that
it bears the date of the day previous impair its validity, when it
was presented on said date and refused because filed out of busi-
ness hours. XIX-547

For public land may be withdrawn at any time. v-222; 1x—29

9632—02——3
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Application—Continued.
I. GENERALLY—Continued.

To enter, presented while business in the local office is suspended
by order of the Commissioner, confers no right upon the appli-

cant. - X1v-316
Order of June 13, 1896, with respect to, filed during vacancy in
local office. XXII-704

To enter received during a vacancy in the office of the register must
be treated as simultaneous, on the resumption of business in the
local office. XX11-612

Made during vacancy in local office confers no vested right.

1-150; 1v-170

Filed during a vacancy in the register’s office is, in contemplation of
law, submitted for official action when the vacancy is filled.

X1-297

The tender of, at a time when there is a vacancy in the office of the
register, and when, under the rulings then in force, such papers
should have been received and held to await the resumption of
business, entitles the party making such tender to have said papers
treated as though filed, though in fact they wére returned on
account of said vacancy. XXVI-363

In case of simultaneous, the right of entry may be disposed of to
the highest bidder. Xx1—444

All presented at opening of new land office treated as simultaneous.

1-157

Of two persons held simultaneous where hoth were present at the
same time and the papers of one were filed while the other was
engaged in examining the tract hook. x1v-145

In the case of simultancous, where one of the applicants has set-
tled upon and improved the land, and the other has not, the pri-
ority of right should be accorded to the actual settler. xx11-612

The right to make entry in cases of simultaneous, should be sold to
the highest bidder in the absence of settlement and improvement.

11-312, 535; 1v-190; xvi-302

Rules for the reception of, on filing new plats only applied in like
cases. 1v-318

Not simultaneous where a few seconds intervene.  11—419; 1v-190

Reliance upon bid to determine preference in case of simultaneous
applications precludes setting up after-acquired improvements.

1v-190

In determining priority of, the statements of the local officers, con-
tained in their report made in the ordinary course of business,
are entitled to due weight and consideration. X1x-547 -
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Application—Continued.
1. GexeraLLY—Continued.

To enter tendered in person, or sent through the mail, should be
acted upon in the actual order of arrival and presentation at the
local office; and the refusal of said office to observe such order of
precedence will not defeat the right of an applicant to have his
application subsequently treated as though acted upon in its proper
order. xvir-113

To enter presented in accordance with an order of the local office at
a time when on account of press of business it could not he acted
upon, and on which the fees were tendered in a reasonable time,
confers upon the applicant a right superior to that acquired under
a subsequent entry by another. XXVIIT-48

An applicant for the right of entry who, under a rule adopted by
the local office, deposits his, and receives a number correspond-
ing to his place in the line of applicants, and thereafter fails
to respond to such number when it is reached and called, loses
his priority as against a subsequent intervening applicant.

XXT11-295

Where a settler applies to enter land in two districts, and files
simultaneously in each district an application for the specific
subdivision lying within said district, and one of said applications
is allowed, and the other rejected on account of the suspension of
the township, the rejected application may be revived and allowed
as of its original date, on the removal of the suspension. xx—412

Rights under relate back to date when actually made, irrespective
of a later date shown by the papers through no fault of the appli-
cant. X11-173

The rights of an applicant under a pending, should be protected as
against intervening adverse claims, where the delay in perfecting
entry is not due to negligence on the part of the applicant.

XXVII-619

To enter while pending reserves the land covered thereby from any
other disposition until final action thereon. 1-43; m-156, 218, .
344; 1v-350, 455; v—424; vii-136; 1x-29, 92, 545; x-192, 510; x11-
47, 324; xm1-56; xvi-352; xxvi-219.

To make mineral entry, duly presented but held without action dur-
ing the absence of the register, reserves the land covered thereby

until final action thereon. X1-213
To purchase under the act of June 15, 1880, reserves the land cov-
ered thereby until final action thereon. X1-416

To enter is equivalent to an actual entry so far as the rights of the
applicant are concerned. XI1-324, 643
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Application—Continued.
I. GENErRaALLY—Continued.

To enter land subject thereto is equivalent to an actual entry so far
as the rights of the applicant are concerned, and, in the event of
his death, his heirs are entitled to complete the entry. xx-535

To enter, properly rejected does not operate to reserve the land
covered thereby, even though an appeal is taken from the order
of rejection. xx-93

To make entry of land embraced within the uncanceled entry of
another gives the applicant no right, even though the statutory
life of the record entry had expired at the date of said appli-
cation. x1x—467

To enter, properly rejected on the ground that the land is covered
by the entry of another, and appeal from such action, confer no
right upon the applicant as such. XIx—442; xx-135

To enter, and while pending, is only equivalent to an entry on the
part of the applicant where the land is subject thereto and the
application is improperly refused.

Xu-71, 498, 502; xvirr-14, 45; xx-288, 389

To enter, under which no rights can be acquired, properly rejected
and pending on appeal, will not defeat a subsequent indemnity
selection. XVII-163

To reinstate canceled entry reserves the land. 11-43; 1v—446; xv-569

For the reinstatement of an entry for land embraced within the
intervening entry of another is at once effective on the cancella-
tion of such intervening entry and segregates the land covered
thereby. x1-375

To make a second entry reserves the land while pending.  xx-123

There is no difference in principle between the case of a filing
(homestead application) made of record and that of one offered
and erroneously rejected. n-37, 548

To enter a tract, pending at the passage of the act of March 3, 1887,
does not except such tract from the operation of said act. x1v—498

Informally made to surrender a patent and take certain other land,
in order to correct an error of the land department and avoid
litigation, reserves the land thus applied for from other disposi-
tion. X1v-59

To lo¢ate a warrant upon a specific tract, duly filed with the Com-
missioner, reserves the tract applied for, even though the warrant
and fees are lost in the General Land Office, and, in consequence
thereof, no record of the location is made in the local office.

x1v-278

To select school indemnity reserves the land until final action
thereon, and, if accepted, takes effect as of the date presented.

X1v-72
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Application—Continued.
1. GENxERALLY—Continued.
Of a railroad company to select indemnity pending on appeal pre-
cludes the acquisition of adverse rights by settlement or filing.
X1rv—418
To enter can not be allowed during the pendency of an appeal from
a decision holding for cancellation the existing entry of another

for the land. X1-469; X11-334; X1v—423
o enter or file when the land is not subject thereto confers no
right. x11-188, 261; xvi-199

To enter land included within the existing entry of another confers
no rights upon the applicant and should not be allowed.
x1mr-381; xv-27, 309; xx-389, 535
To enter lands covered by the existing entry of another confers no
right upon the applicant; and if rejected and appeal taken it is
not a pending application that will attach on the cancellation of
the previous entry. X111-502; xvi-44
An appeal from the action of the local officers properly rejecting
an application because the land described therein is not subject to
entry, confers no right upon the appellant, even though the land
becomes subject to entry during the pendency of the appeal.
XXXx-220
To enter can not be allowed for land embraced within a prima facie
valid timnber-culture entry (made by a married woman). xvi-130
To enter land covered by the prior entry of another can not be
entertained in the absence of a charge against the validity of
such entry. x1-179, 327
To enter conflicting in part with the prior entry of another may
be allowed as to the part not in conflict, and rejected as to the
remainder. Xx1-145, 444
If a part of the land covered by an, is subject to entry, and a part is
not, the application should not be rejected as an entirety, but may
be allowed for the land subject to such appropriation. xxv-108
To enter, embracing in part land not open to entry, while pending,
operates to protect the right of the applicant as to such portion
of the land as may be subject to appropriation at the date of his
application. Xxvi-159, 163
To enter, rejected on account of partial conflict with a prior entry,
does not operate to reserve the land not in conflict, where instead
of appealing from said rejection the applicant contests the prior
entry; nor does the pendency of said contest reserve the tract not
in conflict for the benefit of the applicant.  xx1-208; xxXVII-144
Can not be allowed for land embraced within a private cash entry,
even though such entry may have been irregularly allowed.
Xv-257
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{
Application—Continued.
I. GENEraLLY—Continued.

An applicant for the right to make homestead entry of a tract
covered by a donation claim is not entitled, on appeal from the
rejection of his, to raise a question as to the citizenship of the

donation claimant. XXVI-565
To select, filed by a State when the lands are not subject thereto,
confers no right. Xvi—417; xxm-385

Where the applicant alleges a prior settlement right as against the
entry of another, a hearing should be ordered to determine the
rights of the parties.

v-526; vi-330; vin-528; xv-379; xvi-310; xvin-23

To enter, must be rejected where the land is covered by the prior
entry of another and embraced within a pending contest.

11-55; 1x-578; xm-11, 377

To enter, should not be allowed for land included within the prior
pending application of another.

X11—47; xvi-292; xx1-145; xxvn-150

To enter, presented while the land in question is involved in the
pending application of another, should be held to await the final
disposition of the prior application. XVII-148, 592

To enter, held to await action on the prior application of another,
protects the applicant as against subsequent claims, but in no
manner can affect the disposition of the prior pending claim.

XX1—434

It is not necessary for the protection of a settlement claim, on land
included in the prior pending, of another, that the settler should
assert his right by an application to enter while the land occupies
such status. XXVII—490

To enter, should not be allowed for land included within a preémp-
tion claim under which notice of intention to submit final proof has
been published.  vir—406, 414; 1x-175, 215; xvI-520; xvn-381

To enter, may be allowed during the period accorded for the exercise
of the preference right of a successful contestant, subject to such
right. 1-162; 11-321; 1v-534; vi-643; 1x-70; x-221

The acceptance of an application to enter, subject to the preferred
right of a successful contestant, does not vest in such entryman
any right as against the contestant, but protects him against the
intervening applications of other parties. XvIn-504; x1x-160

To enter, tendered during the period accorded to the contestant for
the exercise of his right, and held in abeyance under said rule,
will take effect on the land covered thereby, not taken by the con-
testant, to the exclusion of a subsequent application of another
therefor. XxX1-187
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Application—Continued.
1. GexeraLLY—Continued.

To enter, improperly held to await prior proceedings involving the
land, when allowed, will relate back to the time when it was
received with the proper fees, and cut off intervening adverse
claims. XX11-571

To enter, filed subject to a contestant’s preferred right of entry
take precedence in the order of filing, if the contestant fails to
exercise his privilege. XXI11-203

Of a third party to enter land embraced within a judgment of can-
cellation, rendered by the Department, should he received and
held to await action on the part of the successful contestant; and
if the preferred right of the said contestant is subsequently
waived, the application to enter, so held in abeyance, is entitled
to precedence as against other claims arising subsequently
thereto. XX1v—404

To enter, accompanied by relinquishment of entry under contest,
made by a stranger to the record, should be held to await the
expiration of the time allowed a successful contestant for the
exercise of his preferred right of entry, or may be allowed if it
appears that such contestant is disqualified to make entry, or has

waived his preferred right. Xx1v-81
Circular of March, 25, 1897, with respect to, pending contest, and
during the period accorded a successful contestant. XXv-61

To enter land, made after a final judgment canceling a prior entry
thereof, is entitled to the same consideration, and has the same
force and effect as against all persons other than the successful
contestant, as if no preference right had been awarded. xxvir-185

Circular of July 14, 1899, directing that no, will he received fora
tract embraced in an entry of record until such entry has heen
canceled in the local office, and making provision for applications
tendered during the period accorded a successful contestant.

XXI1X-29
To enter, not received during pendency of contestant’s preferred
right; Allen ». Price. Xv—i24

To enter, may be received during the time allowed for appeal from
a judgment of cancelation, subject to such appeal. but should not
be made of record until the rights of the former entryman are
tinally determined. vi-563; x-221; x11-243; X1-600; xx-147

To enter, should not he received during the time allowed for appeal
from a judgment canceling a prior entry of the land applied for;
nor the land so involved held subject to entry, or application to
enter, until the rights of the entryman have heen tinally deter-
mined. XXI1v-81, 209
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Application—Continued.
I. GENeEraLLY— Continued.

The rule laid down in Cowles ». Huff, 24 L. D., 81, with respect to,
made after judgment of cancellation and prior to appeal there-
from, but within the time allowed therefor, is applicable to pend-
ing cases. xXxv-341

Under the first rule announced in Cowles ». Huff, 24 L. D., 81, no
rights are acquired to lands involved in a pending contest by an
application to enter filed before the rights of the entryman have
been finally determined. xxvir-515

To entet, will not be received, nor any rights recognized as initiated
by the tender thereof, for a tract embraced in an entry of record,
until said entry has been canceled on the records of the local
office. xxvi-515

On the judicial vacation of a patent the land involved should not be
held open to, until the entry is canceled of record in the local
office. xX1X-178

On denial of a motion for the review of a decision that refuses the
reinstatement of an entry, the land involved is thereupon subject
to entry; and an application tendered therefor, prior to the
receipt of notice at the local office of the decision on review,
must be regarded as legally made. xx-391

Can not be allowed during the pendency of a departmental order
directing that no entries be allowed pending the final determina-
tion of an alleged right under the town-site laws. xXx1-71

Lands embraced within a departmental order directing their reser-
vation until further instructions are not subject to entry during
the pendency of said order. XX1v-284

To enter, filed within the pendency of an executive withdrawal of
the land for a public purpose, confers no right; but it is within
the exercise of departmental discretion, on the removal of the
reservation, to recognize applications so filed, subject to prior
adverse claims. XXIV—462

To enter, filed for lands restored to entry under a decision of the
supreme court, prior to the time fixed therefor by the Depart-
ment, should not be allowed. xX1—407

To enter, rejected on account of a reservation for the benefit of cer-
tain Indians, may be allowed in the event that the lands so applied
for are restored to settlement and entry after due investiga-
tion. XVII-38

To enter land reserved for the benefit of an Indian confers no right
upon the applicant that can be recognized on the removal of the
reservation, in the presence of a valid intervening adverse claim.

Xxv-95
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Application—Continued.

L GexeraLLY—Continued.

To enter lands withdrawn for railroad purposes confers no rights.
A new application will be necessary on subsequent restoration of

the land. X1v—613; xv-91
To enter lands within railroad grant, pending on appeal, may be
allowed on the forfeiture of the grant. vI—679
Though properly rejected because prematurely made, may be sub-
sequently allowed on the removal of the bar. ‘ viI-679
To enter can not be allowed for land embraced within an existing
railroad indemnity withdrawal. X11-27; xx—462; xxv-394

Rejected on account of railroad indemnity withdrawal, may be
allowed, when the withdrawal is revoked, as of the date when
the land was opened to entry. ' vi-309, 378; vii-241

Rejection of, for lands withdrawn for railroad purposes does not
preclude the settler from making entry thereof on the subsequent
restoration. X1v-525

To enter a tract ‘‘ listed as railroad land,” and rejected for that rea-
son, and pending on appeal, will attach at once, as of the date of
the application, on the cancellation of the list as to said tract.

Xx1-109
To enter can not be accepted for land embraced within a prior rail-
road indemnity selection. XI11-386

To enter, in conflict with a railroad indemnity selection, may be
considered in connection with final action on the selection.
XXmr-513
To enter lands formerly embraced within the withdrawal for the
Marquette, Houghton and Ontonagon road may be accepted for
lands covered by unapproved selections, subject to the claim of
the company. X1-56
To enter lands embraced in the ordel restoring to entry lands cer-
titied for the benefit of Bay de Noquet grant confers no right if
filed before the day fixed for such restoration. XVI-332
To make entry of land within a pending rejected indemnity selec-
tion may be allowed on a record showing of u primae facie prior
settlement right (and where the company declines to furnish the
requisite basis for a hearing), and the conflict remain for determi-
nation on offer of final proof or under the selection. XIv-T9
No rights are required under an application to enter land covered by
a railroad indemnity selection made in compliance with law.
XXVII-382; XXvii-298, 371, 431; xx1x-125, 442
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Application—Continued.
I. GeNErRaLLY—Continued.

Where an order canceling a list of railroad indemnity selections pro-
vides that no disposal of the lands shall be made until pending
applications therefor have been adjudicated, and a hearing is sub-
sequently directed as between said applicants, at which they appear,
they will not be held in default, as to the timely assertion of their
settlement claims, on account of failure to make application to
enter within three months after said cancellation. Xx1x-125

An applicant for the right of entry, who attacks the validity of a
prior indemnity selection, is entitled to the allowance of his appli-
cation, if the company, after due notice, fails to respond.

XXI1X-218

To enter land covered by the claim of another is not recognized as
the initiation of a contest against said claim. xv—415; xx-135

To make homestead entry can not be allowed for land covered by a
school selection. x-263

To make entry of land covered by an illegal school indemnity selec-
tion should not be allowed, but taken as an attack upon the
selection. Xv-549

To enter barred by invalid school selection; but as the application
is in the nature of an attack upon such selection it may be allowed

on the cancellation of the selection. vI—439
To make timber-land entry of lands embraced within an existing
State selection confers no right upon the applicant. XXv—432

To enter, presented after a school indemnity application, but prior
to its allowance, may be noted of record and take effect as of the
date presented if the claim of the State fails. XIv-72

To enter land involved in a contest must remain in abeyance until
final disposition of the contest. 1X-578

For land covered by prima facie void entry should be held till the
status of the entry is settled. mi-181; v—448

To enter should not be allowed during the pendency of a charge
affecting the good faith of the entryman. x—402

To enter land certified to a State under a railroad grant will not be
entertained. x-575

To enter lands covered by unapproved railroad selection, procedure
in case of. x-504

To enter rejected by final decision of the Department is res judicata,
and can not be reinstated with a view to its allowance under a
changed construction of the law. XI1X-459

To enter, properly rejected by final decision of the Department,
under the rulings then in force, can not be reinstated with a view
to favorable action under a changed construction of the law.

XXHI—452; XXVI-444
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Application—Continued.
L. GexeraLLY—Continued.

The tender and rejection of, can not operate to deprive the claim-
ant of his right to again present his application for proper action
thereon. XI1X-547

If rejected, rights thereunder can only be saved by appeal.

m—473; xui-250, 365

Instructions with respect to the proper procedure in case of rejected,
or amendment thereof after rejection. 1-119

To enter properly rejected, and pending on appeal, does not oust
the local office of its jurisdiction over a subsisting entry of the
land involved. XIX—442

Failure to appeal on rejection of, does not defeat the right of the
applicant if the requisite notice in writing of such adverse action
is not given the applicant.

v-377; x1-191; xviI-111; xvi-6; xxi-576; xxvir—-632

If rejected, the applicant should be informed of his right of appeal;
and in the absence of such information, failure to appeal will not
defeat the subsequent right of the applicant to be heard.

v-3T77; x11-235, 684; xxvi-632

The failure of an applicant for a tract of land toappeal from adverse
action of the local office will not be held to prejudice his rights
where such action is not indorsed on the, and the applicant noti-
fied of his right of appeal. XX11-630

The time within which appeal may be taken from the rejection of,
is limited by the notice of such action, and not by the action
itself. XI111-598

Failure to appeal from rejection of, will not har a subsequent asser-
tion of priority where such failure is due to erroncous information
received from the local officers as to the record status of the land.

X11-550

Failure to appeal from rejection of, will not preclude subsequent
assertion of priority where at the date of such action the title to
the land was erroneously believed to be not in the United States.

XVI-368

Failure to appeal from the rejection of an application to file a
declaratory statement defeats all rights that might have been
secured thereunder, and such failure is not excused by the fact
that the title to the land was erroneously believed to not be in the
United States. (See 16 L. D., 368.) XviI-494

An applicant who fails to appeal from the rejection of, loses all
rights; nor can the heir of such applicant be heard to subsequently
assert any claim thereunder. XX—459
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Failure to formally appeal from the rejection of, will not defeat th
right of an applicant who by his subsequent diligence secures ai
examination of the record. XX-55¢

Failure to appeal from the erroneous rejection of, defeats the righ
of the applicant where the adverse application of another inter
venes. Ard ». Brandon, 156 U. S, 537, cited and distinguished

. XXVII-68¢

On appeal from rejection of, the applicant need not serve notice

upon other applicants for the same tract where the question i:

solely between each applicant and the government. -~ xnr-39:
On appeal from rejection of, the applicant is not required to serve
notice on a subsequent applicant for the same tract. XVI-283

Appeal from the rejection of, will not be entertained in the absence
of notice to adverse claimant of record.

X1-621; xvii-325; x1x—482.

The local office has no authority to stipulate that a rejected, shall be

held in abeyance, without appeal, to await departmental action in

a similar case. XI11-250
Appeal from the rejection of, does not operate to save or create
rights not secured by the application itself. xmi-502

An appeal from the rejection of, on the ground that the existing
entry then covering the land is invalid, confers no right upon the
applicant where-said entry is under investigation by the Depart-
ment. . X111-386

Failure to make written, held without prejudice on account of erro-
neous advice of the local officers. 1-151

Rights of an applicant not prejudiced by mistake of the local office.

X1-191

To enter not defeated through the failure of the local office to note
of record an order canceling a former entry of the land applied
for. XII-643

Corroborated affidavits showing the filing of, may be accepted as
conclusive, where the records do not disclose the fact of such
filing, nor tend to contradict the showing made by the applicant.

XvI1-53, 279

Made in due compliance with existing regulations is not prejudiced
by a subsequent change of regulations, made prior to action on
said application, especially where the applicant complies with the
later construction of the law when notitied thereof. XI-297

In the case of a valid, that has been held for a long period without
action, the local office should give the applicant at least thirty
days’ notice in calling upon him to appear and exercise his right
of entry. XXvI-619
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No right is secured by, to make entry, that will bar the allowance
of a hearing, as to the status of the land involved, on the prior
application of another party. xxv-337

To enter, made pending appeal from the rejection of a former appli-
cation, is in effect a waiver of the first. x-29

To enter is not affected in its legal operation by the second applica-
tion of the same party. XI1I-56

. A second, made under an erroneous direction of the General Land
Office, will not be considered, on the intervention of an adverse
claimant, as a waiver of rights secured under the first, that in fact
was legal in all respects, and entitled to recognition at the date of
action thereon by the General Land Office. xxvIr-135

To enter not required for the protection of a settler as against an
adverse entryman, where the settler, within three months after
settlement, applies to contest such entry, alleging his own priority.

XVI-266, 270; xvi-345

11. AMenpMENT. See No. VIII; Entry; Filing,sub-title, Amendment.
To amend an entry reserves the land covered thereby.

11—43; 111-156; 1v-365; v-149; vI-264; X11-558; Xxv-579; xX1v—429

To amend a filing protects the preémptor as against intervening

claims, and if -granted relates back to the date when it was made.

1X-139
To amend a filing takes precedence over a subsequent filing by
another for the same land. VII-324

During the pendency of, to amend an existing entry, no other
person should be allowed to make entry of the tract covered by
such application, but where it is denied, an entry allowed during
the pendency of the application may remain intact, notwithstand-

ing the irregularity of its allowance. xxvi-387
To amend a filing will protect the applicant as against the subse-
quent settlement of another. 1x-98

The right to amend not to be abridged by technical rules.  m—429
Of homestead, irregular because executed while land was appropri-
ated, allowed (there being no adverse claim). - 11-270
The right to file an amended affidavit, showing qualification to make
entry, will not be defeated by the pendency of a contest, where
the contestant 13 not qualified to take the land in the event that
he secures a judgment of cancellation. XIX-282
An amendatory, or supplemental application to enter, filed under a
practice of the local office that called for such action, will not be
regarded as an abandonment of rights secured under the original
application. . XVII-486
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II. AmenpMENT—Continued.

To enter that is defective, when tendered, in matters that may be
supplied by amendment, and is returned by the local office with-
out rejection or official notification of the reasons for such return,
is a pending application that will protect the applicant against
intervening claims. xxvii-333

To enter, suspended on account of defects therein, with notice of
such action to the applicant, operates to reserve the land from
other disposition until final action thereon. XXVI-389

Where found irregular in form, and returned to the applicant for

» correction, should be regurded by the local office as pending for a
reasonable time, and excluding, during said period, other appli-
cations for the land. XXI-60; XXVIII-T3

Timber culture, erroneous in form (naming wrong act) and returned
for correction, takes effect as of the date upon which it was first

received. n—i4
Timber culture, may not he altered or amended by an attorney so
as to include a different tract. n-261

For public land should be rejected if defective when presented; and
the right of the applicant, in such case, to thereafter perfect his
application can not be recognized 1n the presence of an interven-
ing adverse claim. (See 26 L. D., 54.) 1-164; x1x-37

A change in the description of the land included in, pending final
action thereon, is subject to intervening settlement rights. 1x-302

To amend an entry does not excuse the claimant from compliance
with law while pending. v-349

To amend an entry, suspended on account of a prior existing entry
covering the land, confers no right upon the applicant, as against
a settler, in the event of the cancellation of the prior entry.

XXV-448

When an application is rejected for defect the applicant may amend

or appeal, but can not do both, and in neither case can the land

be reserved awaiting such choice of action. ur-120
Coal land, improperly made by an agent, may, in absence of adverse
filing or complaint, be made nunc pro tunc. n-735

I1I. DEserT LAND.
Is the mitiation of the claim. viI-541
To make desert entry, accompanied by the purchase money, segre-
gates the land. v-694
For desert-land claim, either under the Lassen county act or the
general law, exhausts the right of the claimant. xvi-99, 580
If in accordance with existing regulations, should not be rejected
because not in conformity with later requirements, vii—408
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III. DeserT LaND—Continued.

To make desert entry can not be allowed while the land is covered
by a previous timber-culture entry of the applicant. x-541
To make desert entry must show that the applicant’s knowledge asto
the character of the land is derived from a personal examination
of the same. vii-312; vii-96; xm-21
Based on preliminary papers executed before a deputy clerk outside
of the county in which the land is situated, can not be accepted;
but the applicant may file a new affidavit, subject to intervening
claims. XVIII-364
Declaration, and affidavits therewith, made outside of the county in
which the land is situated, are invalid and can not he accepted.
XXx—482
Can not, under the act of May 26, 1890, be executed hefore a com-
missioner of & circuit court outside the county in which the land

is situated. xvi-271
A desert-land declaration may be executed before the judge of a
county court. X1x-160

The preliminary affidavits of an applicant for desert entry and his
witnesses must he made at the same time and before the same

officer. Xxm-21
Personal inspection of the land prior to desert land confers no
rights as against other applicants or settlers. xmi-207

To enter desert land that is covered by the entry of another is nota
claim protected by the act of August 30, 1890, and on the subse-
quent cancellation of such entry the applicant will be restricted to
an entry of 320 acres. XI1v-636

Desert-land, irregular in the matter of initial payment, received and
marked ‘¢ filed,” must be treated as allowed so far as to protect the
claimant against the limitation of acreage by the act of August 30,
1890. x1v-551

1V. HoMESTEAD.

Applicant alien born required to furnish proof of declaration of
intention to become a citizen. n-194
To make homestead entry, made by an alien prior to declaration of
intention to become a citizen, confers no right under the home-
stead law, and a settler occupying such status is without protection
as against an intervening adverse claim of record. XX1V-60
To make homestead entry should bear a date approximate to the
date of the preliminary affidavit. X111-2035, 506
To make entry under section 2294, R. S., as amended, circular of
June 25, 1890. x-687
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1V. HomesTEAD—Continued.

Made under section 2294, R. S., is for the protection of the settler’s
claim against strangers; if executed prior to, but received at the
local office subsequent to, a private entry, the settler has priority
of right to the land. ' n-123

Based on preliminary affidavit executed before a clerk of court,
without the prerequisite residence, confers no right as against an
intervening adverse claim.

11-93; vi—425; vii-245; vii-1; 1x-209; x1m-686; xv-337; xv1—98

The preliminary affidavit required in all entries made since August
30, 1890, can not be received if made outside of the land district
in which the land is situated; but in the absence of any adverse
claim, the applicant may file a new affidavit. XVHI-232

A preliminary affidavit executed before a United States commis-
sioner outside of the county in which the land is situated is irreg-
ular, and a new affidavit should be required. XXH—486

The preliminary aflidavit (Form +—102b) should be executed within
the district in which the land is situated; but where not so made,
an entry may be equitably confirmed for the benefit of a purchaser
whose good faith is apparent. Xxn-114

Distance from the local office, expense, etc., warrant making pre-
liminary homestead affidavit before a clerk of the county court,
under the act of May 26, 1890. xv-156

Distance from the local office, character of the country, and season
of the year, may be properly considered in determining whether
a homestead preliminary affidavit may be made before a United
States court commissioner in the county where the land lies.

XXv—420

Section 2294, R. S., as”amended by the act of May 26, 1890, war-
rants the allowance of, sent hy mail, where it is made to appear
that the homesteader, by reason of poverty, and distance from the
local office, is unable to present his application in person.

XXVII-156

A homestead entry, based on a preliminary affidavit executed before
a clerk of court on the false allegation of ‘‘distance” from the land
office, and tiled by mail to secure an advantage over applicants in
person, will be canceled. Xx-300

An affidavit made bhefore a United States commissioner, or clerk of
court, is not valid and lawful unless it shows that the applicant
‘“is prevented,” by reason of distance, bodily infirmity, or other
good cause, from personal attendance at the district land office.

XX1-294
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1V. HoMesTEAD—Continued.

To make entry prepared before a clerk of court, or other officer
remote from the local office, takes effect only when filed in the
proper land office. XX1-294

The act of August 4, 1894, validates preliminary affidavits executed
before United States court commissioners, instead of United States
circuit court commissioners, if no other objection to such affidavits
exists. XX—482

A nonmineral affidavit of a homesteader alleging personal knowledge
of the land, when in fact the affiant had no such knowledge, does
not render the entry illegal, and in the absence of any charge that
the land is mineral in character, the defect may be cured by filing
a proper affidavit. xxv—71

As between two applicants for the right of entry where the ques-
tion of priority depends upon the time of settlement on the part
of one, as against the time of application by the other, the settler
will be given precedence, if it can not be satisfactorily determined
that the adverse application was regularly tendered prior to the
act of settlement shown, and entitled to consideration at such

time. XXVII-267
To make homestead entry not accompanied by the requisite fees does
not reserve the land. VII-224

Returned because accompanying fees are insufficient will be accepted
if refiled before other rights intervene (contest or entry). 11-279
To make homestead entry not defeated for want of a tender of fees
and commission and preliminary aflidavit where it was rejected on
account of the preferred right of another. viI-186
Erroneous refusal to accept homestead claim, on ground that land
was reserved as saline, does not prejudice the claim; entry must
be allowed as of date of application. 11-848
To make homestead entry protects the applicant from the interven-
tion of any adverse claim until final action thereon.
1x-29, 92; xui-154; xIv-658
Of homesteader dying before entry reserves the land and entitles
the heirs to complete the entry. n-77; vi-134
Not containing the names of all the minor heirs, on whose behalf
made, may stand. Patent to issue in the name of the minor heirs.
v-222
In due form, to make homestead entry, signed for the applicant by
his attorney, may be accepted where it appears that such act is
authorized by the applicant. xv-156

9632—02——4
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A woman who states in her preliminary affidavit that she is the head
of a family, a single person, and a native born citizen, fulfills the
personal qualifications required of a homesteader, and should not
be required to make an additional statement as to her age.

Xx-233

To make homestead entry, by a single woman duly qualified under
the homestead law, and erroneously rejected, may be thereafter
allowed on appeal as of the date of the application, notwithstand-
ing the fact of the applicant’s subsequent marriage. XVIII—45

To purchase under the act of June'15, 1880, reserves the land.

1v-32

To make homestead entry, filed by a timber-culture claimant with
the relinquishment of his previous entry covering the same land,
does not defeat the adverse right of a settler then on the land.

XI1v—£39

Irregular allowance of homestead, for land covered by the entry of
another, and subsequent compliance with law by the applicant,
gives him a right that will attach on the cancellation of the prior
entry to the exclusion of one who then applies to enter but alleges
no prior right. X1v—490

Time within which to make, accorded the homestead settler by the
act of May 14, 1880, does not run as against the settler during
the pendency of an erroneous application theretofore filed by
him for the land in question. xn-631

When a homestead applicant contests an entry succe~sfullv, on the
ground of prior settlement, he is entitled to the statutory period
of three months from date of settlement in which to make. and
in the computation of this period, the time hetween his original,
and the date of legal notice of cancellation, should be excluded.

XXvi-1

To file homestead declaratory statement may be made through the
mail. XX—£59

To file homestead declaratory statement made thr ough the mail
should not be received. XXII-392

To enter embracing noncontiguous tracts may be allowed to stand,
as to the contiguous tracts, on the applicant’s re!inquishment of
the noncontiguous subdivision. XIX-547

Y. PrEEMPTION.

Made by an alien prior to declaration of intention to become a citi-
zen confers noright under the preémption law, and a settler occu-
pying such status is without protection as against an intervening
adverse claim of record. Xx1v-60
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V. PreempTiON—Continued.
To file, made pending appeal from the rejected timber-culture appli-

cation of another, may be received. 11-276
May not be filed prior to adjudication of an occupant claim in
Arizona. 11-343
To tile should not be allowed for lands covered by a pending railroad
selection until after disposition of such selection. x—454
To file a declaratory statement does not segregate the land, but the
subsequent application of another is subject thereto. x—616
To file declaratory statement for lands included within an existing
indemnity withdrawal confers no right. XHI1-214
To file declaratory statement should not be allowed for land covered
by pending selection at date of settlement. XI—448

To make preémption filing should not be received for land involved
in a rejected railroad selection pending on appeal, nor any action
taken with respect to such land without special notice to the com-
pany. X1-18

To file declaratory statement should not be allowed for land embraced
within a pending order for its sale as an isolated tract.

X1-397; x1v—458

VI. Private ENTRY.

‘To make private entry of lands not subject thereto confers no right,
nor can any right thereafter be acquired through such application

by reason of the changed status of the land. VI-522
To make private entry must be made in writing to the register.
VI-805
Nonmineral affidavit may be made by the applicant’s attorney in
case of private entry. X1v—461
To purchase at private cash entry not considered by the Department
except on appeal from the Commissioner’s decision. vI-803
Of contestant claiming a preference right does not entitle him to
make entry of land not subject thereto. VII-282

To make private entry should not be accepted and held with time
allowed for the applicant to examine the land and file the requisite
nonmineral affidavit, but in the absence of any intervening claim
such action will not defeat the right of entry. X1v—461

Pending for land covered by a private claim should not be disposed
of without opportunity for the assertion of rights thereunder in
the event of the disallowance of such claim. XXTII-155

For reinstatement of, under act of April 7, 1896, should not be
rejected on account of adverse claims, without due notice and
opportunity to be heard. XXII-582
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VII. TrMBer CULTURE.
To enter, not settlement, initiates right under the timber-culture
law. , Xx1i-1
And affidavit therewith considered as one paper in timber-culture
entry. 1-157
Timber-culture application not fatally defective for want of appli-
cant’s post-office address. 11—468
To make timber-culture entry must be presented within a reasonable
time after the cxecution of the preliminary affidavit.

x-325; XI11-365
The preliminary affidavit can not be made before a notary public

under the act of May 26, 1890, amending section 2294, R. S.
xv-294
In which the preliminary affidavit is executed outside the district is
defective, but in the absence of an adverse claim the defect may
be cured by amendment that will relate back. 1v—191;
vI-762; vii-50; viin-478; xv—403
To make entry confers no rights if not accompanied by the requisite
preliminary aflidavits, and the right to make new application is
subject to intervening claims. XvV-249
The preliminary afidavit of a timber-culture applicant must be
executed in person and before an officer within the district where
the land is situated. vI-601; X1v-466
To make timber-culture entry must he made in person and within
the land district in which the land is situated. . 1v—491; vi-601, 762
To make timber-culture cntry received, noted of record, but
returned for amendnient of preliminary affidavit, reserves the land
as against a subsequent applicant. X1-326
Applicants alien born must accompany their affidavits with proof
that they have declared their intention to become citizens. 11-194
Affidavit as to citizenship, in case of entry, sufficient where it fol-
lows the statute. v-191
Applicant for entry not required to furnish more than the statutory
evidence to show that he has declared his intention of becoming a

citizen. 1m1-606
For timber-culture entry can not be made in good faith when the
applicant has not seen the land. 1-152; vi-232
Without tender of fees does not give the applicant right of entry.
11-276
With check for fees will not bar a subsequent application with pay-
ment of fees in money (filed on the same day). 11-320
With worthless check for fees confers no right upon the applicant.
XX1-137
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Erroneous rejection of timber-culture application and appeal pro-
tect applicant; whether he tendered his oath and the fees is

immaterial. 11-321
Where erroneously rejected, the right of entry is not prejudiced
and inures to the benefit of the heirs. 11-546; xx1v-280

With request to be held in abeyance will not be received pending a
contest against prior timber-culture entry in same section. 11-34
Will be received during the existence of,and subject to, a preferred
right of entry acquired by successful contest. (See Allen ». Price,
15 L. D., 424.) 11-276, 321
Denying that land is timbered must be received subject to satisfac-
tory proof of the facts. 11-274, 850
To make timber-culture entry allowed under rulings in force when
offered. vi-217
To make timber-culture entry will not be allowed on the ground
that it should have heen accepted under the rulings in force when
presented. vI-172
Where there are simultaneous applications for the land, the privi-
lege of making the entry shall be put up at auction and sold to
the highest bidder.- 1-157; 11-657, 689; 1m1-535
To make timber-culture entry segregates the land. 1X-578
To make second timber-culture entry reserves the land embraced
therein. 1X-383
The repeal of the timber-culture law by act of March 3, 1891, does
not preclude allowance of, filed on that date. xv-142, 403
To make timber-culture entry, not received at the local office until
after the repeal of the timber-culture act, is not a ‘‘lawfully
initiated ” claim protected by the repealing statute.
XI1I-169; x1v—417; xvi-273
For the reinstatement of an illegal timber-culture entry, pending at
the passage of the act of March 3, 1891, secures no right under
said act. ’ X1v-T704
To enter filed with a contest prior to the repeal of the timber-culture
law saves the right of the applicant to perfect his entry after said
repeal if the entry under contest is finally canceled.
Xv—436: XVII-33, 279; XX11-182
A successful timber-culture contestant who files, with his contest,
has no right that is protected from the operation of the subse-
quent repeal of the timber-culture law if he fails to exercise his
right within the statutory period. xvir-117
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A successful timber-culture contestant who files, at the time of
initiating contest and secures cancellation prior to the repeal of
said law, but fails to exercise his preference right until after said
repeal, is protected by the repealing act, where his failure is due
to the fact that he did not receive notice of the cancellation.

XVII-147

A successful timber-culture contestant, whose suit is begun prior to
the repeal of the timber-culture law, but not concluded until after
said repeal, is not entitled to make a timber-culture, if no applica-
tion to enter under said law was made by him prior to said repeal.

XXvVI—474

To make entry, filed by a successful contestant at the initiation of
his suit, and rejected prior to the repeal of the timber-culture
law, under the circular order of August 18, 1887, confers no right
that can be asserted after said repeal. XvI-370

To make entry of land withdrawn for railroad purposes confers no
right, and after the repeal of the timber-culture law, there is no
right in the applicant that can be recognized as within the pro-
tective terms of said repeal. XX1-298; xx1v—434

For land covered by a valid subsisting railroad indemnity selection
creates no right that is protected under the saving clause in the
act repealing the timber-culture law. xxv-3; xxvi-310

To make second entry, pending at the repeal of the timber-culture
law, is protected by the terms of the repealing act, though amend-

ment may be necessary. Xv-39
Based on settlement prior to the repeal of the law is not a claim
protected by the statute of repeal. xv-513

The ruling of the United States supreme court in the Ard-Brandon
case, that the failure of a settler to appeal from the rejection of
his, did not defeat his rights, where he remained in the occupancy
of the land, should not he extended to the case of a timber-culture
applicant, especially in view of the repeal of the timber-culture
law. XXVII-86, 310

VIII. TIMBER AND STONE.

To purchase, under the act of June 3, 1878, does not reserve the land.
11-333, 336; 1v-176, 238; viii—414; 1x-335; xx-391

To purchase, under the timber and stone act confers no vested right.
XI1-58, 326

To purchase, under the act of June 3, 1878, land previously with-
drawn does not except the land covered thereby from the opera-
tion of the act of October 1, 1890, providing for the reservation of
certain forest lands in California. XI11-58, 326
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An application initiates a valid claim to the tract in like manner as
a preémption declaratory filing; the applicant has a preferred right
against everybody but the United States and one claiming a prior
right to the land. 11-333, 335; vin—+412; xx-391

An application to purchase, under said act should not be rejected on
account of a temporary order of reservation made by the General
Land Office after the application was filed and notice thereof given.

vi-412
Application apparently not in good faith should be rejected and
those of doubtful character noted for investigation. 11-85

There is no authority under the law for holding a timber-land, sub-
ject to the submission of final proof by an adverse preémption

claimant. xvi-306
Preliminary aflfidavit in entry compared to that required under the
timber-culture law. vII-10
To purchase, under the act of June 3, 1878, is not abandoned by a
second, for the same land. XI11-598
Preliminary affidavit should be made upon personal knowledge of
the land. vi-115; vii-10; x1-599

The departmental regulation requiring the applicant to personally
examine the land prior to application is within the intent of the
act. X-599; xx11-719

To enter, under the timber and stone act may he received, though
the applicant has not actually been on the land in question, if his
personal knowledge thereof is sufficiently shown. x1v—36

Failure of timber-land applicant to personally examine the land
before making, does not defeat the entry where the application
is made under the instructions of the local officers and no adverse
claim exists. XVI-560; xx11-337

Where the applicant falsely makes oath in his preliminary affidavit
that he has examined the land and knows from his personal
knowledge that it is of the character contemplated by the act,
the right of purchase should be denied. XI1-599

Published notice of, sufficient where it contains the statutory
requirements and is made on the form furnished by the land
department. xxr1-121

To make a timber-land entry may be changed as to the land included
therein on a satisfactory showing that after the date of the orig-
inal application and prior to the time fixed for the completion of
the entry the timber on the tract first applied for was destroyed
by a forest fire, through no fault of the applicant. XXI—424
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IX. Wit ContEsT. (See subtitle herein, No. VIL.)
To enter, filed hy a homestead contestant with his contest serves no
purpose. 11—40, 65; m1-209; 1v—424, 462; xx11-96
For the land (homestead or timber-culture) must be filed with the
application to contest a timber-culture entry. 11-245, 275, 285, 294
A request, in the aflidavit, that the contestant ¢ be allowed to enter
said tract under the homestead laws” is sufficient. 142
For the land, with new contest, may he filed where the first was
dismissed, in the absence of adverse rights. 11-245, 290
For the land, must be accompanied by affidavit showing qualifica-
tions. 11-292
To enter, filed with an invalid contest, but not accompanied by the
required affidavit as to the qualifications of the applicant, or a
tender of fees, is not sufficient to reserve the land as against the

subsequent application of another. xvin-557
Affidavit as to qualification, with application to enter, though infor-
mal, sufficient in case of timber-culture contest. 1419

Is not barred by a pending contest which is illegal (without appli-
cation for the land, or with application to preémpt) or void on its
face (alleging failure to cultivate the first year after entry).

-248, 259, 289, 293, 297

The offer to file an application for the land with a contest against a
timber-culture entry protects the contestant, though he failed to
file it bhecause erroneously informed by the local officers that it
Was unnecessary. 1n-245, 319

No rights secured under, accompanying a timber-culture contest,
filed at a time when the land is involved in a prior contest, if the
proceedings under the prior suit result in the cancellation of the

entry. XXI1x-537
Timber-culture, considered as the foundation for action in case of
contest. 1v-540

A mere expression of willingness to file an application for the land
with the contest (timber-culture), which the local officers declared
to be unnecessary, without tender of it, does not protect the con-
testant. 11-290

Of a timber-culture contestant ix not defeated by the possession of
a defaulting entryman. v-508 |

To make timber-culture entry, filed with contest, reserves the land
pending final action thereon. IX-161; x1-124

To enter, filed with a timber-culture contest, is equivalent to an

entry so far as the rights of the contestant are concerned.
viI-335



APPLICATION., 57

Application—Continued.
IX. Wrirte ConteEstT—Continued.

To make timber-culture entry on a quarter section, filed with a
contest, precludes while pending the allowance of a similar appli-
cation filed by another for a different tract in the same section.

x1v-315

To enter, filed by a successful contestant at the initiation of a
timber-culture contest, when allowed, relates back and takes effect
as of the date thereof, to the exclusion of intervening claims.

vi1-330

The right of an actual settler on a tract of land embraced within a
railroad indemnity selection who applies to enter, accompanying
hix application with an affidavit of contest against the railroad
selection, and thereafter dies before any action is taken on his
application or contest, descends to his heirs, and may be perfected
by them on the elimination of the indemnity selection. xxvi-621

To make timber-culture entry, filed with a timber-culture contest,
entitles the heirs of a deceased contestant to the right of entry on

the successful termination of the contest. 1X-161; xX1v-65
To enter, filed with timber-culture contest, fails on the rejection of
the contest. vi-352

Rights secured by, filed with a timber-culture contest, depend upon -
the establishment of the charge, and if the contest fails, the appli-
cation falls with it. xv—405

The rejection of an application to contest carries with it the rejection
of the accompanying application to enter. 1x-211, 569; x1-102

To enter, filed with a timber-culture contest, takes effect as of the
date when filed on the cancellation of the entry under attack, and
excludes intervening adverse claims. x11—401

To enter, filed with a timber-culture contest that is accepted and
then dismissed on technical grounds, takes effect as of the date
when filed, on the subsequent relinquishment of the entry, and
precludes other disposition of the land until the contestant has

been heard. XI1m-289
To enter, filed by a timber-culture contestant, confers no right if
abandoned prior to the termination of the contest. 1x-193

To enter, filed by a second contestant with his affidavit of contest
against a timber-culture entry, reserves the land, subject only to
the rights of the first contestant. vi-26; x-532; xv-173, 184

To enter, filed with a timber-culture contest, is dependent upon the
result of the contest, whether it be the first or second contest; and
where for any cause the second contest fails, or never attaches by
reason of the cancellation of the entry under the first contest, the
application filed with the second contest does not serve to reserve
the land after the disposal of said contest, but falls with it, and
confers no right upon the applicant. XX1I-119
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IX. Wrre ConteEst—Continued.

To enter, filed with a second contest, does not secure any right to the
applicant if the successful contestant in the prior suit fails to
exercise his preferred right. XXIII-378

Filed with contest confers no right if not followed up by entry after
judgment of cancellation. n-50

To enter, filed by timber-culture contestant, may be amended at the
hearing. v-211

To enter under the timber-culture law, filed with a timber-culture
contest, estops the contestant from claiming another tract under
said law as against a subsequent settler thereon. Xm-283

To enter, filed with a contest, stands rejected without further action
if the contestant fails to exercise his preferred right within thirty
days after notice of cancellation. X11-670

The circular instructions of August 18, 1887, to the effect that all,
filed with timber-culture contests shall stand rejected if not per-
fected within thirty days after notice of cancellation, are not appli-
cable if the application is not returned to the local office.

XXI11-182; XX11-259

To enter, filed with a timber-culture contest, should be returned for
allowance on the successful termination of the suit, after due
showing of qualifications and payment of requisite fees. xv—36

Failure of successful contestant to make, until after the repeal of
the law, defeats the exercise of such right under said law, though
such failure may be due to the negligence of the local office.

xv-539

X. Wirn RELINQUISHMENT.
Accompanied by a relinquishment is at once effective on the filing
of the relinquishment. =122, 155; 1v-188; x-139
Accompanied by relinquishment relates back upon cancellation,
under section 1, act of May 14, 1880. v-123
To enter accompanying a relinquishment takes the land as against a
settler on the land. v-149
To enter, filed immediately after the relinquishment of a previous
entry of the tract, is defeated by the prior settlement right of a
third party. X111-148, 192; xvi-386
Accompanied by relinquishment qhould be received subject to
adverse claims. v—451
To make entry pending, will take precedence over one filed with a
relinquishment. vII-559
To file a declaratory statement, accompanied by relinquishment,
presented during the pendency of a contest, can only be received
subject to the right of the contestant. 1IX—269
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Application—Continued.
X. Writh ReriNguisnMENT-—Continued.
Accompanied by relinquishment of the prior entry of another may
be received, though the affidavit therewith is executed prior to
the cancellation of said entry. (See sub-title No. 1.) -121
As between one applying to enter under a relinquishment and
another applying for the right of contest, the judgment of the
register at the time, on the question of priority, will be accepted
in the absence of clear showing of error therein. Xi-541
To enter, accompanied by a relinquishment of the prior entry of
another, filed simultaneously with an affidavit of contest, defeats
the right of the contestant to proceed against the entry thus
vacated. X1v-144
To enter, filed by a contestant with a, should not he allowed dur-
ing the pendency of a second contest charging the speculative
character of the first. Xvir-358

Approximation. See FKntry; Railroad Lands; Reservation, sub-
title Forest Lands.

Arid Lands. See Desert Land; Reservation; Reservoir Lands.

Circular of August 5, 1889, calling attention to the act of Congress
October 2, 1888, and directing the reservation of lands included
therein. IX-282
Circular of August 9, 1890, calling attention to former instructions
and the reservation of said lands under the statute. X1-220
Circular of September 5, 1890, calling attention to the act of August
30, 1890, repealing in part the original act. X1-296
Instructions of October 5, 1893, with respect to the insertion of res-
ervation of right-of-way privileges in patents and final certificates
issued on original entries made after the act of October 2, 1858.
Xvi-521

All rights of entry are suspended on lands falling within the plan of
irrigation contemplated by the act of October 2, 1888. X145
Mineral lands not excepted from the operation of the act of October

2, 1888. Xxv—418
Homestead entry of, is protected by the act of August 30, 1890,and
may be perfected if not selected for a reservoir. xIv-123

The withdrawal of, under the act of October 2, 1888, did not affect
or impair rights acquired by settlement and preémption filing
prior to the passage of said act. XXxv-221

Arkansas. See Stales and Territories.

Armed Occupation Act. See Patent.

A permit to settle on a specified tract is a condition precedent to
obtaining title thereto under the act of August 4, 1842,  xX1-87
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Attorney. See Afidavit; Appearance; Practice, sub-title Notice.
Qualifications required of, who practices before the Department.

nmr-113

Regulations as to recognition of. Circular of 1886. v-337
Regulations affecting the practice in the local offices. Circular of
March 19, 1387. v-508

Right to appear and file motion not recognized until due compliance
with departmental regulations with respect to admission to prac-

tice before the Department. Xx1v-525
The restrictions of section 190, R. S., apply to all the Departments.
v-179

The acceptance of a new appointment after June 1, 1872, brings
such person within the inhibition of section 190, R. S., though his
original appointment may have been prior to such date and his
service thereafter continuous. v-179

A claim for title to public land is a ‘‘claim against the United
States” in the meaning of section 190, R. S., and the disability
therein created extends to the prosecution of such a claim. (Over-
ruled, 17 L. D., 216.) v-179

The phrase ‘claim against the United States,” as employed in sec-
tion 190, R. S., must be construed as meaning a money demand
against the United States; and it therefore follows that the inhi-
bition contained in said section does not extend to a former
employé of the General Land Office who appears before the Land
Department in behalf of an applicant for a tract of public land.

Xvir-216
Official order under act of July 4, 1884, as to former employees of
the Department. 1v-220

Objection to, on the ground that he is disqualified under section 190,
R. S., comes too late when raised for the first time on review.

X615

A clerk in a local office is within the provision of section 190, R. S.,

and can not appear as, during the period specified in a case that

was pending in said office while he was a clerk therein. X1-25
Holding appointment as U. S. commissioner will not be admitted to
practice before the Department. Iv-55
Will not be recognized in a case where it appears that he is an officer
of the Department. Xx-523
Must file oath of office. v-341

In good standing, admitted to practice before the Department, is
not required to file written authority to appear on behalf of his
client. 1-480; XVIIT-88; XXIv—472

At law, who appears before the local office, required to file written
appearance, stating specifically for whom he appears.

1v-299; vi-509
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Attorney—Continued.

Failure of, to file written authority for appearance before local office
will justify said office in refusing to recognize said attorney, but
the absence of such authority can not be afterwards taken advan-
tage of by one who has otherwise authorized such appearance.

Xxvir-8

In fact required to file written authority. 1v—299; vi-509

Address of and name of party represented must be stated.  v-343°

Must be recognized under departmental regulations prior to the

exercise of rights. Xx1-434
Required to file written authority in hearings under circular of
July 31, 1885. 1v-504

The statute authorizes the requirement of July 31, 1885. v-527

Circular requirement of July 31, 1885, as to written authority of,
not applicable where appearance was entered prior thereto.

1v-527

Circular requirement of July 31, 1885, in appearance for alleged

fraudulent entrymen not applicable in practice before the General

[and Office or the Department. v-340
Empowered to act before the land department under words of gen-
eral authority. 11-262
Authority of, presumed from appearance. v-342, 400
Authority of, is presumed, but not conclusively, and may be inquired
into. vi-269, 509
Authority of, to enter appearance presumed from subsequent em-
ployment. v1-335
1f authority of, is questioned, due showing may he made in response.
1X-525

Authority of, to appear in a case can not be questioned by one who,
in the service of papers in said case, relies upon notice to such

attorney. x-11
Or agent can not substitute another, unless by prior power of sub-
stitution or subsequent ratification. -214
A power of attorney is revoked by principal’s death. 1m-241
In case of widow’s marriage or death her attorney does not thereby
become the children’s attorney. n-241
Death of client terminates authority of. XI1-604
Is without authority to enter appearance where his client dies prior
to the hearing. X1-604

Action of, in dismissing a suit without authority of the party he rep-
resents should not conclude the interest of such party.  x1v-373
Having been employed to do certain things, the attorneyship ceases
with the pérformance of the engagement. m-127
Authority to act in a case is concluded by relinquishment of the
claim he is engaged to represent. xx-95
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Power of, properly revoked on the withdrawal of claim. v-222
The action of an attorney of record in the dismissal of proceedings
will be held conclusive upon the party he represents, where his
appearance is general in character and no showing of fraud or
collusion is made. X1x-211
Where a party is represented by two, of record, he is bound by the
action of either, and will not be heard to plead a private under-
standing between himself and said attorneys by which the author-
ity of one of said attorneys is limited. XXV-34, 204
The right of, to bind his client in the compromise of a case will not

be recognized, in the absence of specific authority therefor.
XIX—266
Whether a power of attorney given to an attorney while disharred

may be used after his reinstatement: Quere. 1-214
Pending the adjustment of a claim the revocation of a power of
attorney will be recognized on proper showing. 1n-261

Claim of, to a power coupled with an interest not recognized in the
case of one representing alleged derivative claimants of a State,
where want of good faith in the claim is apparent from the record.

vi—403

A power of, executed and delivered, that does not contain the name
of the appointee, is with an implied authority to complete the
instrument, and make it effectual, by filling in the blank, where
it is apparent that such was the intention of the party executing

the power. XIX-64; XXI1-228
Does not hecome a party in interest by advancing money for the
prosecution of a contest. X1-65
Has no lien that the Department can enforce by refusing to recog-
nize the entryman’s right to relinquish his entry. xv-307
Practicing before the Department presumed to know the rules of
practice. nI-250; vi-236
Rules as to, established in the courts followed so far as practicable
in the Department. v—00
Not of record in a case may not inspect the papers. 11-222
Extent of right to examine records in the Department. (Rule of
Practice 108 amended.) 1v-336

Right of, to examine record preliminary to actual appearance.  v—400
Right of, to examine papers upon which action has been taken vec-
ognized. v—400
In good standing before the land department is entitled to inspect
reports of special agent on which final action has been’ taken by
the General Land Office adverse to the interest of his client.
XXIv-379
In good standing may examine records, ete. v-340
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Appearing as amicus curie may file a brief with due service of
copies. XVII-369
Brief of, containing scurrilous and impertinent matter will be stricken
from the files. 1x-130; xvi-130
Brief of, that contains charges of corruption against officers of the
land department will be stricken from the files. XIv—445

The judge and clerk of the same court can not act in public-land
cases, one as an attorney before the other, and the other judicially,

in the same cases. n-112
Of record in a case can not, as a notary public or clerk of court,
administer oaths in the case. 1-112

As notary, may, if not prohibited by local laws, administer oaths to
hix client in the preparation of contest affidavit. 1v-126; xx1v-45
Not to act as notaries. 1v-299; xx-523
Evidence in cases contested should not be taken before, a(ting as
notary. nr-98, 2
Signature as one of two witnesses to an aﬁldant of contest does not
invalidate it. ' 11-217
Stipulation of, as to matters of evidence binding upon the parties.
X1-71
May fill in the date of entry (timber culture) in an application for
contest. 11-260
May not alter or amend an application for entry (timber culture) so
that it shall embrace a different tract. 11-261
Rights not acquired by acting upon erroneous information by.
11-56
Action of, conclusive upon his client. 1v-267
Rights lost through action of, not restored after intervention of
adverse claim. 1v-267
Apparently representing different and conflicting claims suggests
speculative collusion. v-197
Disbarred from practice before the land department will neverthe-
less he recognized as a notary public. n-214
Acting for entryman and for adverse claimants, and also endeavor-
ing to secure the land for himself, will be disbarred. 1-62
Proceedings for the disbarment of, should be reported to the De-
pm'tment 1X-520
‘It is not the provmce of the land department to inquire into con-
duct of attorneys in matters not affecting the title to public land.
11-616; vir-356
Engaged in fictitious and speculative contests should be reported to
the Commissioner. 111-120
. Who procures a fraudulent entry to be made should be disbarred.
XvII-28
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Attorney—Continued.
Speculative collusion suggested by alleged agreement. v-268
Questions between client and, not considered where the claim under
prosecution is abandoned. vi-356

Who is appearing on behalf of a contestant can not at the same time
asgert a right to the land embraced in such proceedings. xx11-86

Attorney-General.
Opinions of, advisory, and not obligatory upon the heads of Depart-

ments. viI-100
Cases not referred to, except where the Secretary of the Interior is
in doubt as to the correct conclusion. v-277

Boundary of State. See States and Territories.

Burned Timber Entry. Circular of February 2, 1895. xx-98
California. See School Lands; States and Territories.

Cancellation. See FZntry, sub-title No; x; Judgient.

Canals and Ditches. Sec Right of Way.

Cemeteries and Parks. Circular of May 23, 1892, issued under the
act of September 30, 1890, authorizing cities and towns to make
entry of public lands for park and cemetery purposes.  XIv-560

Certificate.

Final, until approved by the General Land Office, is only prima
Jucie evidence of cquitable title. vII-86; vIII-269
Issuance of final, by the local office does not "prevent the land
department from subsequently inquiring into the good faith of
the transaction, and canceling the entry if allowed in violation of
law. XIHI1-383; XViII—468; XXVII-716
Final, issued on timber-culture proof prematurely made should not
be canceled, but suspended. vi-231
Of entry at variance with application not conclusive. Iv—422
Rights not prejudiced by delay in the issuance of final. vI-218,
vii-292, 455; vII-268, 475; 1x-101; x-144; x1v-32; xvi-293

Final, issued without authority is void. vi—Hi4
Final, issued to preémptor is only prima facie evidence of payment.
48

Issuance of final, not a matter of judicial inquiry prior to patent.
xv-145

Error in final, as to the name of the entryman, may be corrected
nunc pro tunc. Xx1-377

Loss of swamp indemnity, being shown, a certified copy of the
record may be issued in lieu of the original. XIX-257
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Certificate of Deposit.

Circular instructions concerning. 111-350, 599; 1v—488
Issued under section 2401 ¢f seq., as amended by act of August 20,
1894. See circular of August 7, 1895. xx1-77
On account of surveys is assignable. r—4
Certificates of deposits for, may be assigned under act of March 3,
1879. 1-309
Issued on application for survey is assignable under act of March 3,
1879, whether issued before or after said act. A X11-23
To secure survey receivable in payment for any public land entered
under the homestead or preémption law. 1-522
For survey returned if the entry fails. 1-533
In excess of the cost of land entered by one person may be used by
another on making his payment. 11-348
For survey issued before March 3, 1879, used only for purchase of
lands in township surveyed. 1v-328, 488

Issued for deposit made since the act of August 7, 1882, to recover
excess occurring under contract made before said act, is receivable
for any public land entered under the homestead or preémption
law. 1v-326, 488

Certificates issued for deposit to secure the survey of a private claim
can not be used in payment for lands entered under the preémp-
tion or homestead laws. 11463

Used in payment for land may be returned where the entry fails and
the certificate remains in the control of the Commissioner. 1-533

The provisions of section 2403, R. S., as amended by the act of
March 3, 1879, with respect to the assignment of, are not appli-
cable to such certificates issued on deposits for surveys in the

Territory of Alaska. XXI11-289
Issued on account of deposit to secure the survey of Alaskan land
can not be accepted in payment therefor. xxvi-305

Certification. See [atent.
Certiorari.

Application for, should be under oath, and the affidavit should, in
effect, set forth the verity of the allegations relied upon as the
basis of the application. Xvi-125; xvir-100

Application for, must be under oath.  1v-31, 558; vI-603; x1-238

Petition should be accompanied by copy of decision complained of
or specific recital thereof.

11-68; 1m1-184; 1v-31; v-588; 1x~648; x-159; xvi—i81

The rule requiring a copy of the Commissioner’s decision to accom-
pany the application has been uniformly followed though not
included in the Rules of Practice. XII-633

9632—02——>5
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Certiorari—Continued.

Failure to file & copy of the Commissioner’s decision with the appli-
cation can not be cured by filing such copy after the application is
dismissed. The Department may waive this objection. x111-635

Application for, should be accompanied by a copy of the decision
denying the right of appeal. x1v-176

Rule 85 provides for a period of suspension of the Commissioner’s
decision, where the right of appeal is denied, but is no limitation
on the power of the Secretary to grant an application for, even
though it is not filed within said period.

xvir—41; xx-287; xx1v-385

Delay in application for, and the allowance of an adverse entry under
the decision complained of, will not defeat the right of the appli-
cant to a decision on the merits where rights of third parties are
not affected thereby and the status of the adverse party is not due
to delay on the part of the applicant, and where the entry of such
party is made with full notice of the applicant’s rights.

: XX1v-385

Notice of application for, should be served upon the opposite party.

X1u-673

Notice of an application for, need not be served on the attorney of
the opposite party where due service is made upon the party
himself. x1-520

Application for, should set forth specifically the grounds on which
it is made and the facts relied upon. 1-565, 628; vi-605; 1x-170

Assignment of errors not required on application for. 1-565

Application for, suspends action in case. v-314

On the filing of an application for, the local officers should be at
once directed to suspend all action under the decision in question.

Xx—464
Application for, when filed in the General Land Office, should be
forwarded. v-314

Is not a writ of right, but issues in the discretion of the petitioned
tribunal on a prima facie showing of substantial injustice in the
action of the court below. 1-565; 11-769;

m-503; 1v-32; v-205; 1x-172; x-160; xxm-529

Applicant for, must make a prim fucie showing of matter subject
to supervision, so that a reasonable presumption of error or over-
sight is raised and the Department convinced that its intervention
is required for proper administration of public business or pre-
vention of possible injury. 1-569; 11-215, 419; n1-183, 594

When it is made to appear that the supervisory authority of the
Secretary should be exercised, the application should be granted
whether made formally or otherwise. vii—494
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The origin of, in the requirement that on denial of right of appeal
the case shall be forwarded to the Department. 1-628
Instituted to secure a review where the right of appeal does not
exist. m-325; v-269, 314, 559; xvi-111
Provided to cover cases where the Commissioner formally decides
against the right of appeal. 1v-314; v-673
Will be denied if it does not appear that the applicant has first
sought relief by appeal. X1-558; xx-178; xx1v-244

A writ of, will not be denied on the ground that the applicant did
not seek relief by appeal, where the General Land Office erro-
neously denies the right of appeal before an attempt to exercise
the same is made. Xx1-90

Matter which might and should have been set up on appeal, but was
not within the prescribed time, is not good ground for.  1x-668

Not granted where the right of appeal is lost through failure to file
the same in time. 1v-331; v-235;

vi-122; x11-62; xnr-397, 478; xi1v-154; xx-89

The writ of, will not issue where it is apparent that the applicant

has not been diligent in the prosecution of his claim before the

Department. Xxx-137
Will not lie where the right of appeal to the Department is lost
through failure to appeal from the local office. X1—473

An application for, will be granted where the right of appeal is
denied on the ground that it was exercised out of time, and the
record does not show that wotice of the decision appealed from
was served on the applicant. X1X—472

An application for, may be allowed where the appeal is dismissed
because taken out of time, and it is shown that the applicant was
misled, as to the time allowed for appeal, by the action of the
General Land Office. Xvir—+1

Application for, may be granted where the failure to appeal in time
is due to a mistake that is satisfactorily explained. and where
such action will not injure innocent parties.

xXv-527; XvII-63; XX1v-570

Will not be granted if it is apparent that the failure to be heard on
appeal, or through motion for rehearing, is the result of the

applicant’s negligence. V1II-396
Will lie where entry is canceled without notice and appeal denied
because not filed in time. 1v-11
Writ will not issue though the case is ez parte and the right of
appesl is lost through the negligence of attorney. vi-122
Will not be allowed where the right of appeal is lost through the
attorney’s negligence. X11-388; XIV-176; XVIII-432
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An application for a writ of, on the ground that the right of appeal
was lost through the fault of the applicant’s attorney, must be
denied in the absence of any specific charge of fraud or collusion

on the part of said attorney. XXv-345
Might be allowed, on proper showing, in licu of appeal when the
latter was not filed in time. v-226
Appeal may be allowed in lieu of, where the appeal was delayed on
account of temporary closing of local oftice. n-211
Where the application is an appeal in effect, it may be treated as
such. v-392
May be granted if it appears that the applicant is entitled to relief,
though he may have failed to appeal in time. vi—423
Will not be granted where the right of appeal is not asserted, nor
denied by the Commissioner. Xv-290
Will not be granted unless the right of appeal has been denied and
such denial results in serious injury to the applicant. x-491

Application for, will not be granted unless it is shown that the
Commissioner’s decision is erroneous, though he may have erred
in declining to transmit the appeal. XIV-67; XX-544

The writ of, will not he granted if the petitioner fails to show that
the decision complained of is erroneous, and did not render sub-
stantial justice. XX1v-570

An applicant for the writ of, who alleges that the Commissioner
erred in not reviewing the decision of the local office under rule
48 of practice, should set forth specifically the alleged irregularity
on the part of said office, or wherein, with respect to the interest
of the government, the decision of said office is contrary to

existing laws or regulations. XXV-345
A petition for, will not be granted in the absence of a prima fucle
showing that calls for a reversal of the action below. X1x-331

Will not be granted if the right of appeal is not wrongfully denied,
unless the facts set forth show that the applicant is entitled to
relief under the supervisory authority of the Secretary.

X-572; Xv-126; xvi-91; xx-116; xx1-122; xxv—466

Though an applicant for, may not be entitled thereto on the ground
of the wrongful denial of hiy appeal, yet, if he is justly cuatitled
to relief, it may be granted, under the supervisory authority of
the Secretary. X1X-32

Will not lie where the applicant has suffered no material injury, or
where the petition fails to allege such an injury.

ni-183, 5945 1v-28, 277, 559; vin—485; x-159; xx-130

Application will not be granted if substantial justice has heen done,

though the proceedings may have been defective and informal.
X~170; X1-473
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Not granted if on the showing made it is apparent that the appli-

cant’s appeal if before the Department would be dismissed.
vi-315; x1-78, 430; xviI-298; xx1v-230, XXVI-348
Will not be granted where it is apparent that the decision below

would be affirmed if before the Department.

X1v-205; xx1-109; xxr—492
The Secretary may issue the writ to the local office in a case that

calls fot such action. - X-689; xXV-T76
Will not lie to review an interlocutory order of the local office where
the ordinary methods of procedure afford relief. X—689

An application for a writ of, directed to the local office must be
denied, where it is apparent that if the appeal from the action of
said office had been forwarded it would be dismissed. = xxv-466

Will lie to review an order of the General Land Office for a hearing.

v-175; xrmr-259

To review an order of the Commissioner directing a hearing will not
be granted unless a clear abuse of discretion shown.

. 1m1-530; x-250, 491

Discretionary authority of the Commissioner will not be controlled
by the Department in the absence of an apparent abuse.

v—412; 1x-530, 626, 633; x1-260, 273

Supervisory authority of the Secretary should be invoked by, when
an abuse of the Commissioner’s discretionary authority is alleged.

1x-530

The writ of, will issue to review final action of the General Land
Office that is in effect the determination of a substantial right,
and where the right of appeal therefrom is denied. xx-211

Where on motion for review new facts are set up and a hearing
thereon asked, and the motion is denied by the Commissioner, the
right of the applicant, on due showing made, may be reviewed
under a writ of certiorari. Xx1-130

Supervisory authority may be exercised on motion for review of a
decision denying the writ. vir-423

The supervisory authority of the Department is exercised under cer-
tain rules formulated to avoid confusion in practice. vii-396

Supervisory authority not exercised except upon grounds appealing
to executive discretion. 1-630

Does not lie to correct errors arising from negligence of parties.

1-570

Will not be granted upon allegation by a stranger that contest was
initiated for speculative purposes. 167

An application for, will be denied where it appears that the applicant
is not a claimant for the land involved under any of the public
lands laws. xx-287; xx1-4%0
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Certiorari—Continued.
Granted where it appears that the whole case was not before the
Commissioner. v-31
Will be granted where it is made to appear that the record should
be reviewed for the consideration of the errors alleged. x11-230
Rule of June 19,1885, requiring application to be filed in General

Land Office. ‘ -595
Application for, denied for want of formality. can not be amended,
but is no bar to a new application. X1-346

Where the applicant for, alleges the right to be heard on appeal as
a contestant, he must affirmatively show by what proceedings he
acquired such status. XIv—42

On application for, final judgnrent may be rendered on the merits of
the case without calling for the record, where the showing made
justifies such action. xvir—420

Cherokee Nation.
Courts of, recognized as courts of record. v-535

Cherokee Outlet. See ndian Lands; Oklahoma Lands; Townsite.

Circular of September 1, 1893, with the President’s proclamation
opening lands to entry. XVII-225

Chippewa Pine Lands. Sec /ndian Lands.

Circulars. See Tubles of; also ‘Statutes.

Intended to be in harmony with the law and general rules of
practice. v-671
Regulations provided by, authoritative after promulgation. v-134
In conformity with the statutes have all the force and effect of law.
m-709; v-169; vi-111; 1x-86, 189, 284, 353; x11-138; x1v-587
Regulations made by, will not be permitted to defeat a statutory
right. n-283; v—429

Citizenship. See Alien; Naturalization.

Proot of, in case of entry, sufficient where it follows the statute.
) 11-606; 1v-190; vi—620
Voting not conclusive evidence of, but raises a presumption which
may be accepted in the absence of proof to the contrary. 1x-173
Evidence of voting will raise a presumption of, as fraud on the part
of the voter is not to be presumed. X1x-270
Secondary evidence of, accepted. vI-631
Children born of a white man (a citizen of the United States) and

an Indian (his wife) are by birth citizens of the United States.
XII-683; xXx1v-311; xxx-606
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Citizenship—Continued.

An Indian born within the United States who has abandoned the
tribal relation, and adopted the habits and customs of civilized
life, is a citizen of the United States. XX11-215

A claim of membership in an Indian tribe may be established by
the laws and usages thereof, although such recognition may not
be in harmony with the general rule that among free people the
child of married parents follows the condition of the father.

X1x-811; xxvi-71

The act of June 7, 1897, making provision for the recognition of
the rights of children born of a marriage between a white man and
an Indian woman by blood, is inapplicable to the case of a child
born of a half-breed woman and a white man, where such woman
is not recognized as a member of the tribe, or as having any tribal
rights. XXVII-386

A corporation organized under the laws of a State is a citizen of the
United States. xXix-141, 148; xx11-1; xxvi-503

Proof of, on behalf of a corporation, shown by authenticated certifi-
cate of incorporation. XX11-83

Proof of, by a corporation, is made by filing a certified copy of its
articles of incorporation; such certificate being made under seal
of the officer baving custody of the records where said articles are
recorded. XXVI-351

The children of a citizen of the United States, though born in a for-
eign country, are citizens of the United States by virtue of their
father’s citizenship. XI1X—282

A citizen of the United States who, in order to practice his profes-
sion while residing in a foreign country, takes an oath of allegiance
to the reigning ruler thereof, without renouncing his own citizen-
ship, does not thereby expatriate himself. XIX-282

A presumption as to the continuity of alienage, when once shown,
may be overcome, where no record of naturalization is found, by
a presumption of, growing out of a long-continued exercise of the
rights and duties of a citizen; and the son of an alien, in such case,
is entitled to the benefit of such presumption of citizenship, where
no record of the naturalization of the father during the minority
of the son can be produced. XXVI-565

The residence of an alien in this country the last three years of his
minority, who is otherwise within the terms of section 2167, R. S.,
qualifies him in the matter of, to the extent that he may initiate a
homestead claim by settlement, without having previously filed a
declaration of intention to become a citizen. XXVIII-138
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Claims. See Accounts.
Made under a statute must be brought strictly within the statute.
n-79
Can not be made by mere words, without attempt to reduce to pos-
session land already another’s possession by color of law.
11-186, 637
He who takes the initial step, if it is followed up to patent, is deemed
to have acquired the better right to the premises.
1-405; 11-167; 1v-582; vi—631; 1x—443; x-228

Coal Lands. See Application, subtitle No. 11; Mineral Land.

Sale of, circular of July 31, 1882. 1687
And iron lands in Alabama, circular of April 9, 1:83. 1-655
In Alaska, instructions of June 27, 1900, under et of June 6, 1900.
XXX-368

Application for the survey of, under the act of August 20, 1894;
see circular of August 7, 1895. xx1-83
Coal lands are mineral lands within the meaning of the act of June
4, 1897 (forest reserves). XXx-92
Coal lands are not mineral lands within the meaning of the act of
June 3, 1878 (timber cutting). n-827

The words, ‘ the existing mining laws of the United States,” are to
be construed, in legislative enactments, as embracing sections 2347
to 2352, inclusive, R. S., commonly known as the coal-land law.

XXx-92

Prior to the passage of the act of March 3, 1883, were open to entry
and private sale the same as agricultural land, subject only to cer-
tain limitations as to price and quantity. (Alabama.) vI-493

The character of land claimed as coal, must be determined by the
actual production from mining on the tract or by satisfactory evi-
dence that coal exists thereon in sufficient quantity to make it
more valuable for mining than for agriculture.  v-126; x11-612

The character of land alleged to be valuable for the coal it contains
must be established as a present fact, and from the actual produc-
tion of coal, but it does not follow that there must be an actual
development of coal on each forty-acre subdivision. X1x-168

1t is not necessary to show that coal has been developed on all parts
of a forty-acre tract; if coal has been discovered thereon, the
applicant is entitled to the whole of such legal subdivision.

. XX1r-116

Under an entry made by an association, the land must appear to be
mineral in character as a present fact and from actual production
of coal, but the development of coal on each forty-acre subdivision
is not requisite. XX1m-127
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Coal Lands—Continued.

An entry can not be allowed in the absence of evidence showing the
existence of merchantable coal within the boundaries of the tract
in question. xx-220

An entry made by an association under the proviso to section 2348,
R. S., may embrace by legal subdivisions 640 acres, including the
legal subdivisions on which the mining improvements are actually
situated, whether the land covered by said improvements is coal
or agricultural land. xx1m-127

In determining the character of land alleged to be valuable for coal,
the extent of the deposit may be shown by the testimony of geo-
logical experts and practical miners, taken in connection with the
actual production of coal. x1v-113

In determining whether land is subject to entry as, the means of
transportation can not be taken into consideration as affecting the

value of the coal shown to exist. xv-321
There is no authority for segregating the coal from other land within
a legal subdivision. u1-65
Must be entered by legal subdivisions. 111-65

If itis shown that a legal subdivision entered as, it is not in fact of
such character, the entry should be canceled as to such tract.

Xv-588

Entry of, attacked by subsequent homestead claimant may be can-
celed as to the legal subdivisions in conflict that are not valuable

for coal. : xv-361
An entry made under section 2347, R. S., must be restricted to con-
tiguous tracts. vii-172
Entry of, not allowed for noncontiguous tracts. x11—419

Entry embracing noncontiguous tracts, made in good faith, under
the existing practice, may be patented as made, or amended so as

to include contiguous tracts vi-577
A filing appropriates the land and bars subsequent applications.
1-728

Failure to file declaratory statement within sixty days after date of
actual possession, and make payment within one year from the
expiration of the time for filing, renders the land subject to the
entry of another who has complied with the law. x-160

The time within which a claim must be perfected by purchase, where
the filing when first offered is properly rejected on account of a
defective township plat of survey, and is thereafter allowed on
the correction of said plat, should be computed from the date

when the corrected plat is filed and the land opened to disposal.
XXVI-107
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Coal Lands—Continued.

A claimant who appears, on the last day of the life of his filing, at
the local office and within the business hours designated by official
regulations, and is prevented from submitting his final proof and
making payment at such time by the receiver’s office being closed
contrery to said regulations, should not be regarded as in default,
where such proof and payment are tendered on the next business
day. xXxiv—46

Final proof and payment must be offered within one year after the
expiration of the time allowed for filing a declaratory statement
therefor. xx—422

Failure to make proof and payment within the statutory period does
not forfeit the right of purchase in the absence of an adverse
right. x-508

Failure to perfect entry within the statutory period defeats the
right of purchase in the presence of an intervening adverse
claim. X1x-522

On the failure of a coal claimant to perfect title within the statutory
period, the work done by him inures to the benefit of a valid
adverse claim then asserted for the land involved. XXI11-243

On failure to make proof and payment within the statutory period
the filing should be canceled if, after due notice, the claimant does

not comply with the law. x-508
Prior possession, without filing, will not avail as against an adverse
claimant who has complied with the law. v-96

Priority of possession and improvement of, followed by filing and
development of the mine, entitle the claimant to the preference
right of purchase. X1-515

As between two claimants, both claiming the land on account of the
coal therein, priority of application and good faith in improve-
ments should govern the award. xx1-197, 493

The preference right of purchase under section 2348, R. S., requires
actual possession at date of application and improvement sufficient
to indicate good faith. X1-32

The preference right of entry conferred by section 2348, R. S., is
dependent upon the opening and improving of a coal mine on
public land that is in the actual possession of the applicant.

XXx1-110

The declaratory statement and affidavit must be made by the appli-
cant himself; subsequently certain proofs and acts may be made
by an agent; where the declaration was improperly made by an
agent, in the absence of adverse filing or conflict it may be made
nunc pro tunc. 1-735

The affidavit at the time of purchase must be made by the claimant
himself. XX1-302
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Coal Lands- -Continued.

A declaratory statement for, can not be filed for unsurveyed land.
xx-556
Though the statute provides that but one entry shall be made by
the same person, said prohibition does not relate to the declaratory
filing, as is the case in the preémption laws. vii-181
A second declaratory statement can not be filed in the absence of a

valid reason for failure to perfect title under the first.

x-539; X1-82, 851; xv-310
Second filing for same tract not allowed to one who has failed to

make proof and payment within the statutory period. x-508
Second declaratory statement authorized as of the date made, though
filed without authority therefor. vi-181
Declaratory statements for, may be filed on sections 16 and 36, with
opportunity to the State (Colorado) to be heard. viI—490
Declaratory statement for, should not be received while the land is
covered by the existing homestead entry of another. x1-515

A declaratory statement offered during the pendency of a previous
application to file, made for the benefit of the same party, though
in the name of another, confers no right as against an intervening
adverse claim. X1-32

Entry of, based on a second filing, may be permitted to stand, where
the first filing was abandoned on account of the worthless character
of the claim. XXI1x-328

An entry allowed on defective declaratory statement and irregular
proof may be equitably confirmed, in the absence of any adverse
claim, where a proper declaratory statement is subsequently filed
and the requisite additional proof furnished. X1x-18

Sections 2348 and 2349, R. S., do not require that a coal claimant
must have opened a mine on the land at the time of filing u declar-

atory statement therefor. XXII-539
Declaratory statement for, is void if prior thereto no coal has been
discovered on the land. X1v-633

The right of purchase is not initiated by filing a declaratory state-
ment, but by actual discovery of coal on the land, and the per-
formance of some act of improvement sufficient to give notice of
an intent to purchase under the coal-land laws. " Xx1x-615.

Each member of an association must show qualification. v-224

The law requires that no member of a company shall be interested
in other land claimed or owned under the coal law at date of the
entry. 1-729

An application by an agent of an association to file a coal declar-
atory statement must be made in the manner provided by the
departmental regulations, and show what improvements have
been made, and the qualitications of the persons composing the
association. Xvir—411



76 COAL LANDS.

Coal Lands—Continued.

Entry must be made in good faith and not for the benefit of another.
x-160
No vested rights are sacured through filing a declaratory statement;
and a sale of the land thereafter by the claimant, prior to final
proof and entry, defeats his right to purchase said land, and an
entry thereof made in his name must be canceled. xvi-351
A possessory claim must be maintained and asserted in good faith,
and for the use and benefit of the claimant only, to entitle him to

be heard in his own right as against the application of another.
XXx—422
Final proof will not be accepted on a declaratory statement filed in
the interest of another. xv-310
~ An application to purchase can not be allowed if made in the
interest of another who has exhausted his right. X1v—-633
Entry of, made for the benefit of another is illegal and must be
canceled. vi-422; xx1-300
Procured in the name of qualified person, but for the benefit of an
association, invalid. vi-371
Where one files and assigns to a company, the company may enter
as assignees. n-728
The purchaser of the improvements made by a prior claimant under
a coal declaratory statement acquires no priority of right thereby,
if an assignment of the right to purchase from the government
has not been made as provided in paragraph 37 of the regulations
of July 31, 1882. XXI1-538
One who purchases the possessory right to a developed vein of coal
while the title to the land is still in the United States, and there-
after remains in actual possession thereof, is entitled to file a
declaratory statement and perfect title thereunder. XX11-306
Entry voidable for illegality may be passed to patent for the henefit
of a transferee in view of the price paid for the land and the fact
that repayment can not be allowed. vir-140
Where a patent has been issued, through mistake of the entryman,
for land not intended to be entered, the mistake may be corrected
for the benefit of a transferee in good faith of the land actually
improved and developed as a mining claim, and intended to be
entered. XXvIN-307
On application for reissue of patent, after amendment of entry to
describe the land actually improved and developed, an interven-
ing entry by one having full knowledge of the prior adverse occu-
pation and possession of the applicant, is no bar to the favorable
consideration of the application for amendment. XXVI-307

Only one entry allowed to the same person or association.

vi-371; vii-140
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Coal Lands—Continued.

An applicant for the right to make an entry of, is not disqualified
by his having been, previously to such application, the owner and
intermediate assignor of a preference right to enter other coal
lands. xvin—414

The right of a coal-land claimant to make entry is not affected by
his sale of an option to purchase an assignment of such right,
where the option expires with no advantage taken thereof.

XX1x-615

A private entry of, may not be allowed to embrace one tract, taken
in the capacity of an assignee, and another under the individual
right of the purchaser. Xvi-22

An entry embracing land not included in the declaratory statement,
but necessary to the working of the mine and not in excess of the
legal acreage, may he allowed to stand where good faith on the

part of the entryman is manifest. XVII-268
Cash entry of, may be amended after patent, when the mistake was
caused by the indistinct marks at section corners. viir-303

Settlement of an alien on, affords no claim thereto under the acts
of 1864 and 1865 as against the withdrawal of such land for the
Northern Pacific. . X1v—484

In entry of, proof of citizenship is sufficient if made in conformity
with the regulations prescribed for carrying into effect the law
providing for the sale of such lands. vi-620

A prior possessory right, set up to defeat a private entry of coal
land, must rest upon actual and dona fide occupation of the land.

1x-15

The possession of a claim by an agent is the possession of his prin-
cipal, and all acts of said agent toward perfecting title will inure
to the benefit of the principal. xxvi-107

Where a claimant prior to survey locates a claim for himself, and
an adjacent claim for another party, as agent, and it transpires
after survey that the improvements made on behalf of the latter
claim are within the lines of the former, such improvements inure
to the benefit of said claim, so far as third parties are concerned,
and the claiinant is not required to open and improve a mine on
the land he claimed before survey. xx1-11

On the relinquishment of a coal declaratory statement the improve-
ments made thereunder inure to the benefit of a valid adverse

claim then asserted for the tract involved. XXI11-539
In determining the ‘‘continued good faith” of the applicant his
degree and his condition in life may be considered. x1r—414
Entry of, disallowed as inconsistent with original claim. v—224

Proximity to a city does not affect claim. v-126
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Coal Lands—Continued.
Covered by a homestead entry on March 3, 1883, must be publicly

offered on the cancellation of such entry (Alabama). 1v-367
That coal may be found upon land claimed by a preémptor is imma-
terial if such mines are not known at date of entry. ur-169

Status of, at date of proof and payment, with respect to distance
from a completed railroad determines the price.
1-540; 11-730; x—422; xni-397
Price of, dependent upon distance from a completed railroad at date
of entry, and not at date of application. xx1v-11
Price of, determined by distance from a completed railroad, irre-
spective of distance from nearest shipping point on such road.
XXIX-637
Price of, within fifteen miles of a completed railroad, is not affected
by the fact that there is an inaccessible range of mountains
between the lands and the railroad. n-733
Where the public surveys were erroneously extended over part of
the Ute rescervation (west of the one hundred and seventh merid-
ian), and persons went upon the land and filed prior or subse-
quently to its suspension from sale on October 7, 1880, they were
trespassers until the act of July 28, 1882, legulized their occu-
pancy; the completion of a railroad meanwhile within fifteen miles
of the land enhanced its value. n-733
An entry allowed in accordance with existing regulations that did
not require affirmative proof as to the location of the land with
respect to completed railroads should not be canceled for the want
of such proof. XVIII-382
On the offer of final proof and the appearance of an adverse claimant
who protests against the allowance of said proof, the protestant
should not be required to introduce testimony if the final proof as
submitted is clearly insufficient under the regulations. xx11-538

Colorado. See School Lands; States and Territories.
Commissioner of the Greneral Land Office. Sec Land Department.

Commutation. Sce Zntry, subtitles xir and xv; Final Proof, sub-
titles x and x11; HHomestead; Indiun Lands; Residence; Okla-
homa Lands.
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Confirmation. See Credit Entry; Graduation Entry; Private Claim;
Railroad Lands.
1. UnNpER SecTION 7, AcT OF MARCH 3, 1891, GENERALLY.
11. UnpEr THE PRrOVISO.
111. SectioN 23, Act oF MARcH 3, 1891.

I. GENERALLY.

Instructions of May 8, 1891, issued to chiefs of divisions in the Gen-
eral Land Office, with respect to the provisions of said section.

X11—£50

Fr parte cases falling within said section may be, by motion,
advanced on the docket. Rule of April 8, 1891. x11-308
Rule of the General Land Office for examining cases under said
section on motion. x1m—16

The rule of April 8,1891, for the disposition of cases under said sec-
tion is not applicable to cases ready for disposal in their regular
order. XvI1-336

An entry will not be taken up under the rule of April 8, 1891, unless
sufficient facts are stated to bring the case within the operation

of said section. xm-111
The rule of April 8, 1891, has reference only to cases then pending
before the Department. xv-595

The rule of April 8, 1891, does not contemplate the advancement of
cases in which the matter of confirmation has been considered

below. Xv-362
A case involving the reinstatement of an entry can not be advanced
for consideration on motion for confirmation. Xvi-358

The confirmatory provisions of said section were not intended to
disturb vested interests acquired prior to the passage of said act.
XX-488

A claim of, will not be considered where the entry is found regular
and legal in all respects. XX-346
Refusal of the Commissioner, on motion, to confirm an entry is not
a final decision from which an appeal may be taken. X111—£62
An entry falling within the confirmatory provisions of said section
is confirmed a¥ an entirety, to the exclusion of all other claims to

“any portion of the land. XIX—441
The General Land Office has no jurisdiction over an entry confirmed
by section 7, except to pass the same to patent. XVI—6

The confirmatory provisions for the benefit of transferees are not

limited to cases where the incumbrance has been made of record.

Xx1—481

The record should disclose the actual consideration paid by a pur-
chaser who invokes the confirmatory operation of said section.

xv-50



80 CONFIRMATION.

Confirmation—Continued.

I. GENErRALLY—Continued.

A deed purporting to convey the title of one holding a power of
attorney from another in whose name a soldiers’ additional entry
has been made by such attorney in fact is not proof of a sale
that brings the entry within the confirmatory provisions of section
7; nor will a deed executed subsequently by the principal and
based on an additional consideration operate to cure the defects in
the former conveyance so as to bring said entry within the terms
of said section. . Xvii—483

An entry that has been canceled by a decision that became final
before the passage of the act of March 3, 1891, is not within the
confirmatory provisions of section 7 of said act.

X1—46, 610; x1r-33, 388, 452; xvi—47, 358

An entry canceled prior to the act is not confirmed, nor does the
pendency of proceedings under permission to show cause why
such entry should be reinstated bring it within the confirmatory
operation of said section. Xxvi—430; x1x—435

Confirmatory operation of the section not defeated by an order of
cancellation made subsequent to the passage of said act. xv-568

Does not provide for the reinstatement and confirmation of canceled
entries. . X152, 574; xv—421

The expiration of the statutory life of an entry does not exclude it
from the confirmatory operation of said statute. XIII-6

Confirmatory effect of said section not invoked where the pending

-contest is dismissed on the merits. X1—497; xv—445

An entry against which there is no adverse claim pending at date
of, is confirmed by said section, where the land, after entry and
prior to March 1, 1888, is sold to a bona fide purchaser.

X1-250, 279, 600; xr-181
A preémption entry is not confirmed where at the date of final cer-
tificate the homestead entry of another for the same land exists

of record. xv-503
An adverse claim originating prior to final entry defeats confirma-
tion under the body of said section. X1v—431; xv-162

The occupancy of land by townsite settlers at the time of soldiers’
additional entry is an ‘‘adverse claim” that defeats confirmation
under the body of the section. xX1v-367

A mortgagee iy not entitled to invoke the confirmatory provisions
of said section where at the date of the incumbrance the records
disclose the fact that the entryman had disposed of the land prior
to the submission of final proof and payment of the purchase
price. Xx—403
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Confirmation —Continued.
. GENeraLLY—Continued.

A mortgagee is not entitled to protection if the mortgage is exe-
cuted prior to the submission of final proof and issuance of certi-
ficate thereon. XVII-524

The confirmation of an entry under section 7 for the benefit of a
transferee is not contemplated by said statute in case of a trans-
fer prior to the issuance of final certificate. XX111-333

To bring a transferee within the confirmatory provisions of said
section 7, act of March 3, 1891, satisfactory proof of sale or incum-
brance and good faith between the parties must be furnished.

x11-305, 540, 571; x111—429

The ailowance of a filing for land within a canceled entry will not
defeat confirmation for the benefit of a transferce where said entry
i reinstated and intact upon the record at the passage of said act.

xv-111

Fraud on the part of the entryman will not defeat the confirmatory
effect of said section where the entry is allowed in the absence of
an adverse claim, and the land transferred prior to March 1, 1888,
to a purchaser in good faith for a valuable consideration. xn—444

A elaim of prior Indian occupancy set up to defeat confirmation
under the body of said section can not be entertained where the
entry was allowed in accordance with existing regulations and the
claim is not asserted for a term of years. XVI-18

The confirmation of an entry under the body of section 7 is not
defeated by a claim based on the alleged prior occupancy of the
land by a nonreservation Indian, where at the date of said entry
there was no authority for such occupancy. xvii-317

Execution of mortgage on the land and contract to sell the standing
timber thereon, prior to final proof, do not defeat confirmation of
an entry made in good faith. Xvi-156

Confirmation is not defeated by want of good faith on the part of
the entryman and his immediate transferee where subsequently,
and prior to March 1, 1888, the land is sold to a bona fide purchager.

X1r-537, 581; xvi-156; xvii—4

Of an entry by said section for the benefit of a transferee is not
defeated by want of good faith on the part of the entryman or
his immediate transferee if subsequently, and prior to March 1,
1888, the land is sold to a bona fid. purchaser; nor is such pur-
chaser bound to take notice of a prior order of cancellation that
is void for want of jurisdiction. XX11-174

The Department is without jurisdiction to try a contest that is initi-
ated after a transfer of the land in case of an entry confirmed
under said section. XVII—48

9632—02—



82 CONFIRMATION,

‘Confirmation—Continued.
I. GenEraLLY—Continued.

The body of said section contemplates the relief of the incum-
brancers and purchasers named therein, and the illegality of the
entry or the pendency of a contest does not defeat confirmation
thereunder. X11-571; xmr-292, 537; x1v-349; xvii—44, 324

Pendency of application to contest an entry at the passage of said
act does not defeat confirmation for the benefit of a transferee.

XVI-78

The confirmatory provisions for the benefit of a transferee are not

dependent upon the entryman’s compliance with law.
x111-108, 1525 xv-507

An entry made by one not shown to be qualified in the matter of
citizenship is confirmed by said section if, prior to March 1, 1888,
the land is sold to a dona fide purchaser, and there was no adverse
claim at date of entry. xn-637; xvi-157

The provisions of said section for the benefit of a ‘‘bona fide pur-
chaser for a valuable consideration” extend to a transfer from the
husband to the wife in good faith where the local laws recognize
such transfer. xv-50

A transferee does not occupy the status of a ¢ dona fide purchaser”
under said section if he is aware prior to purchase of the entry-
man’s noncompliance with law. X1—419

A trust company holding a mortgage deed, executed to secure the
payment of bonds, may properly, for the protection of the bond-
holders, invoke the confirmatory provisions of said section.

x1-581

A purchaser of land covered by a Sioux half-breed location, made
under a power of attorney that is in effect an assignment of the
serip, is charged with notice that said serip is not assignable, and
is therefore not a bona fide purchaser within the terms of said
section. XVIII—562

A mortgagee can not be considered a dona fide purchaser where at
the date of mortgage the entry is held for cancellation on the
report of a special agent. xXv—278

A transferce is not entitled to the benefit of said section where at
the time of his purchase the records of the local office show that
the entry in question was held for cancellation. X1Xx—435

The fact that proceedings have been instituted by the government
against an entry at the date of its incumbrance does not defeat
confirmation thereof for the benefit of a transferee. xxm—481

Does not confirm an entry fraudulent in inception and transferred
and mortgaged prior to March 1, 1888, where at the date of said
mortgage the entry is under attack on the charge of having been
made in the interests of the transferee, and the charge is duly
established. X111-556
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An incumbrancer or transferee, whose right is acquired after can-
cellation of the final certificate, can not invoke the provisions of,
as a hona fide purchaser, as he is charged with record notice of the
cancellation. x1v-85; xvi-140

Anentry that is frandulent in its inception, and is transferred prior
to March 1, 1888, is not confirmed where at the date of said trans-
fer the entry is under attack, as shown by the records of the local
office. xvi-277

For the benefit of one who in good faith buys the land prior to
March 1, 1888, not affected by the fact that the final deed correctly
describing the land was not executed until after said date.

XvI-518
A mortgagee is not entitled to the benefit of, through a prior incum-
brancer, where no privity exists between said parties. Xv-278

Can not be invoked by the entryman, nor any one claiming under
bhim, where the incumbrance, by reason of which confirmation is
sought, has been released. Xv-348

An entry not confirmed by said section, for the benefit of a trans-
feree, if fraud on the part of such transferce is found through
investigation by the government. X1—H40

In determining the right of a transferee, the transfer is protected
by the presumption of good faith up to the point where sufficient
evidence is furnished to overcome it. X1v-651

A transferee who, prior to purchase, examines the premises can not
be considered a bona fide purchaser where an examination would
disclose the fact that the entryman had not complied with the
law. XvI-358

A transferee who employs another to procure title to a tract does
not occupy the status of a bona fide purchaser if the agent secures
such title through an entry made in the interest of the transferee,
even though the transferee had no knowledge of the fraud.

Xvir-28

Where the record calls for an inquiry as to the good faith of a trans-
fer, in determining whether an entry is confirmed, the govern-
ment is not precluded therefrom by its own proceedings prior to
the passage of said act in which the status of the transferee was
not involved. XVI-93

Where a case is returned to the General Land Office for adjudica-
tion under said section and an appeal is taken from the Commis-
sioner’s action therein, the Department will not order a hearing
on an issue involved in its former consideration of the case.

XVII-299
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A charge of fraud, and that the transferee had knowledge thereof,
should be investigated before determining whether the entry is
confirmed under such section. XVI-338

An entry allowed in conflict with a railroad grant, but relieved
therefrom by the forfeiture of such grant, may be confirmed under
said section, notwithstanding the previous adverse claims of the
company. X540

An entry is confirmed where, at the date of said act, the land is held
by a transferee who is entitled to confirmation and is subsequently
purchased by another in good faith. X1v-573

An entry erroneously canceled on the report of a special agent with-
out notice is confirmed for the benefit of a transferce thereunder
as against a claim for confirmation set up by a transferee under
an intervening entry, allowed while the order canceling the first
entry was in force. xvi-311

Where an entry has been canceled without notice thereof to the
entryman or- his transferee, and the land entered by another
prior to the act of March 3, 1891, and said transferee invokes the
confirmatory provisions of section 7, the claim of the intervening
entryman is subject only to the right of said transferee to show
that the entry was improperly canceled. xx-311

The cancellation of an entry without notice to the entryman is abso-
lutely void, and an entry so canceled at the passage of the act is

in law an existing entry, and confirmed by said section, if other-
wise within the provisions of said section; and the right of a
transferee in such case is not limited to the privilege of showing
that the entryman had in fact complied with the law.
© o xx1-174; XX1-162
An entry erroneously canceled prior to said act without opportunity
of defense given to the entryman, or the bona fide incumbrancers,
must be regarded, so far as the incumbrancers are concerned, as an
existing entry, and therefore within the confirmatory provisions
of said section. Xx-553
An order of cancellation without notice to a record transferee is
irregular, but not void; and an entry thus canceled prior to the
passage of said act is not confirmed by section 7 thereof, as the pro-
visions of said section are only applicable to entries subsisting at
the passage of the act. Xxmi-175
A mortgage given before final payment on an Osage entry does not

bring such entry within the operation of said section.
XV-348, 450
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The receipt issued to an Osage claimant on his first payment is a
*final receipt” that entitles a subsequent purchaser of the land
to the benefit of the confirmatory provisions of said section, if
otherwise within the terms thereof. xvir—441; xx—411

A cash entry under section 2,act of June 15, 1880, is not susceptible
of confirmation where the land is transferred prior to final entry.

xnr-545

Transferee of homesteader who makes cash entry under the act of
June 15, 1880, in the presence of a contest is not a bona fide pur-
chaser where he has full knowledge of the asserted adverse claim
of the contestant. XvI-183

Provisions of, do not cover a cash entry under section 2, act of
June 15, 1880, made by one who has theretofore relinquished his
interest in the original entry. xx11-81

A soldier’s additional, transferred to a dona jfide purchaser prior to
March 1, 1888, is confirmed, even though the alleged military
service of the entryman is not verified by the records of the War
Department. Xv-186

The purchaser of a soldier’s additional homestead right is entitled
to the benetit of the confirmatory provisions of said section.

XXI11-651
A soldier’s additional homestead on which final certificate has not
issued is not confirmed by said section. xv-136

Of a soldier’s additional homestead entry, is not defeated hy the
failure of the register to issue the formal final certificate, where
it appears from the record that the soldier complied with all the
requirements of the law and regulations thereunder. XX1v-58

The certificate of the register and receipt of the receiver issued on
the allowance of a soldier’s additional homestecad entry are suffi-
cient to bring such entry within the confirmatory provisions of
=aid section. XXI1-690

A purchaser of land sold under a power of attorney that amounts
to an absolute sale of a soldier’s additional homestead right prior
to the exercise thereof is not a done fide purchaser under said
rection. Xvi-484: xvir-512

A soldier’s additional homestead based upon service in the Missouri
Home Guard may be contirmed in the interest of the transferee.

XIV—5T, 522, 649

The confirmatory provisions of, extend to a soldier’s additional
homestead entry made on a certiticate of right based upon alleged
service in the Missouri Home Guards, though the records of the
War Department fail to show such service. xvIi-305
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A soldier’s additional homestead entry based on an invalid certifi-
cate of right is confirmed under the body of section 7 if otherwise
within the terms of said section. XViI-168

The body of the section is not applicable where the mortgage is not
made till March 1, 1888, nor the proviso where the entry is held
for cancellation within two years from allowance. XI-52-4

Confirmatory provisions of the section, for the benetit of bona fide
purchasers, extend to a predmption entry based on a second filing.

Xvi-536

Provisions of, for the benefit of incumbrancers extend to a home-
stead entry made by one who had previously secured title to
another tract under the homestead law. XVI-540

A desert-land entry of double minimum land allowed at single min-
imum is confirmed under the body of the section, if otherwise
within the terms of the statute. (See 16 L. D., 407.) xvii-115

The confirmatory provisions of the body of the section extend to an
entry made by a minor if such entry is otherwise within the terms
of said section. xvii-523

The sale of an undivided interest in the land covered by an entry
does not bring it within the confirmatory provisions of said sec-
tion. x1v-1; xvi-28; xx1-12

A bona fide purchaser of the land covered by an entry who subse-
quently sells a portion of the land embraced therein, and then
joins in the release to the United States of all title held under
said entry, except as to one tract, may properly invoke the con-

firmatory provisions of section 7 as to said tract. xvi-377

An entry may be confirmed, under said section, as to a specific tract
embraced within the purchase of a transferce, though the entry
as an entirety is not within the confirmatory operation of said
act. X1x—496

A mortgage covering a legal subdivision, with the exception of one
acre thereof, is such an incumbrance of the entire subdivision as to

bring the entry thereof within the confirmatory provisions of
said section. xx1-303
An entry may be confirmed under the body of said section as to a
specific suhdivision held by a transferee, and under the proviso as
to the remainder of the land, if no action adverse to the entry has
been taken within the period fixed by the statute. xx-411
Is applicable to an entry of Osage land made under the act of May
28, 1880. X1—442; X1I-58
An entry of Otoe and Missouria land may be properly regarded as
a preémption entry within the intent of said section. X11-78
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Confirmation—Continued.

1. GENERALLY—Continued.
A purchaser under section 3, act of September 29,1890, is entitled to
the confirmatory provisions of the act as a preémptor. xx1i-131
The provisions of said section are applicable to an entry of Mille
Lac Indian lands made under the general laws prior to July 4,

1884. XxX11-500
Transferee is entitled to confirmation of soldier’s additional, though
the original entry may have been canceled. X1v-648

As between a purchaser from the entryman and one holding under
a subsequent tax sale of the land, the henefit of the confirmatory
provisions of section 7 must be accorded to the holder of the tax
title. Xx1r-139

Irregularity in entry does not require equitable action if said entry
falls within the confirmatory provisions of the section.  x11-37

In applying the confirmatory provisions of, an intervening entry
should not be canceled without due notice to the entryman, with
opportunity to be heard. XVvIi-20

The act of March 3, 1893, conferring the right of purchase upon
transferees holding under invalid certificates of the additional
homestead right does not restrict the confirmatory operation of
section 7, but provides for a class of cases not confirmed by that
act. Xvi-168

[I. UNDER THE Proviso.

The statutory period of two years designated in the proviso contem-
plates calendar years without regard to the number of days they

may contain. xxv-157
The proviso to said section does not relieve entries from the effect
of contests pending at the passage of said act. XI1-522

The actual date of the receiver’s receipt fixes the commencement of
the period within which action must be taken to defeat confirma-

tion under the proviso. Xv-228
A pending protest defeats the confirmatory effect of section 7, act of
March 3, 1891. x11-440

An entry is confirmed by the proviso to said section where two years
have elapsed since final receipt issued and no contest or protest is
pending at the passage of said act. X11-313, 334, 3H4; xv-145

To defeat the confirmation of an entry under the proviso it is neces-
sary that action be taken within two years from the issuance of
the receiver’s receipt. XXI1X-539

An entry of Alabama land, reported valuable for coal prior to the act
of March 3, 1883, and not thereafter offered at public sale, is within
the confirmatory provisions of the proviso, if there was no action
against the validity of the entry within two years from the issuance
of the receiver’s receipt. XX V111-90
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Homestead entry of Alabama land returned as valuable for coal,
confirmed under the proviso. Xx1x-539
A contest pending at the passage of the act of March 3, 1891, defeats
the confirmatory effect of the proviso to section 7, act of March
3, 1891. x1n-459
The protection extended to pending contests and protests by the
proviso to said section is limited to entries falling within the terms
of said proviso, and does not include entries specitied in the body of
the section. . XI11-292
The word ** proceedings,” as used in the instructions of July 1,1891,
and the circular of May 8, 1891, to designate such action as will
defeat confirmation under the proviso, means any action, order, or
judgment had or made in the General Land Office which, if not
complied with, calls for cancellation of the entry. xr-1
A requirement, prior to the lapse of two years from the date of
entry, that an entrywoman shall furnish additional proof as to
her qualification to make entry, is such a * proceeding” as will
defeat confirmation under the proviso. XX1-345
Proceedings by the government, begun within two years from the
issuance of final certificate, defeats confirmation under the proviso
to said section. x1r-1, 332
Adverse decision of the General Land Office, on proceedings by the
government, will not defeat confirmation under the proviso to
said section if said proceedings are not begun within two years
after issuance of final reccipt and-the entry is otherwise within
the terms of said proviso. xn-610
A judgment of cancellation rendered on a speciul agent’s report

within two years from the final entry defeats confirmation.
X111-419
Confirmation under the proviso is not defeated by an order direct-
ing the investigation of an entry, and the favorable report of the
special agent thereon, within two years from date of final
certificate. XIII-553
Suspension of an entry after the lapse of two years from the issu-
ance of final certificate does not operate to except such entry from
confirmatory operation of the proviso to said section. X1n-39
An entry reinstated for the purpose of examining into its bona fide
character, and so remaining for the period of two years, is not
contirmed by the proviso. XVI-512
Where it does not affirmatively appear that an entryman has
received notice of a requirement of the General Land Office, made
prior to the passage of said act, the proceedings thus taken will
not be held to defeat confirmation. XX1-12
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A proceeding against an entry, instituted by the General Land
Office many years prior to the passage of said act, but of which
the entryman was never notified, held to have been abandoned
and to bave abated, and hence is no bar to confirmation of the
entry under section 7. XXI1X—423, 525

The commencement of proceedings againstan entry within two years
from date of final receipt defeats the confirmatory operation of
the proviso to section 7, whether notice of such action is given
within said period or thereafter. XXVII-522

An order of the General Land Office made prior to the expiration
of two years from date of final certificate, requiring the entry to
approximate one hundred and sixty acres, defeats confirmation,
though the notice of such requirement was not given until after
the expiration of said two years. XVII-362

An order of the General Land Office, made within two years after
the issuance of final receipt, requiring a locator of scrip to show
his right of possession thereto, defeats confirmation under the
proviso to said section. Xmr-94

An application to contest which has not been allowed, and which
can not be allowed under the rulings of the Department, is not a
“‘ protest” nor ‘‘contest” that defeats confirmation under the pro-
viso. X1m—438, 553

The pendency of an application to contest an entry will not defeat
its contirmation under the proviso where such application must he
rejected on account of prior proceedings by the government,
though said proceedings were begun too late to prevent confirmu-

tion. xvi-125
A pending valid application to contest an entry defeats confirmation
under the proviso. xv-114

Where a pending contest fails, and more than two years have clapsed
since the issuance of final certificate, the entry is confirmed by sec-
tion 7. XIT1—489, 527

If a contest against a homestead entry fails, and more than two
years have elapsed since the allowance of the entry, it is confirmed
under the proviso to section 7, though under the body of said see-
tion the entry is not susceptible of. XXVI-239

An entry is not confirmed under the proviso where a right to the
tract under a congressional grant is asserted at the date of ~aid
entry and remains unadjudicated without laches on the part of the
grantee. XX-259

An informal charge of fraud, by one who alleges no interest and
serves no notice on the entryman, is not such a *“ protest” as will
defeat confirmation under the proviso. X111-553
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The cancellation of a soldier’s additional entry prior to the passage
of the act of March 3, 1891, does not defeat confirmation of a cash
entry based on said additional entry and made under the act of
1880, in accordance with existing regulations. x1-118, 386

A soldier’s additional homestead entry, suspended after the lapse of
over two years for the investigation of the original entry, and
released from suspension prior to the passage of the act of March
3, 1891, is confirmed by the proviso to said section, and is not
subject to contest. . X1x-573

A soldier’s additional homestead entry regularly made under a cer-
tificate of right, and power of attorney, exhausts the additional
right of the soldier, and a subsequent exercise of such right is not
confirmed by the proviso. XVII-129

A cash entry under section 2, act of June 15, 1880, by a transferee
holding under a soldier’s additional entry is confirmed by the pro-
viso to said section where the validity of said cash entry is not
questioned within two years from the issuance of final receipt and
no protest or contest is pending. xmr-118

A soldier's additional homestead entry allowed on a certificate of
right issued on account of service in the Missouri Home Guards
is confirmed by the proviso if otherwise within the terms of said
section. XVI-170

A homestead entry allowed under a defective notice of intention to

" submit final proof may be-confirmed under the proviso to said
section if otherwise subject to such disposition. XI11-6

An entry that is a nullity under the law as it existed prior to the act
of March 3, 1891, is not susceptible of confirmation under sec-
tion 7. xni—484, 533

A contest against a preémption entry, as to part of the land covered
thereby, on the ground of a settlement right, and failure on the
part of the preémptor to comply with law, is barred under the
proviso if, after the lapse of two years from the issuance of final
receipt, there is pending no contest or protest involving the land
in question. xxv-14

Preémption entry made by one who had previously filed a declaratory
statement for another tract is contirmed by the proviso if other-
wise within terms of said section. XvI—465

Pre¢mption entry of Alabama iron land, based on settlement and
filing made prior to the act of March 3, 1883, by one who removed
from land of his own in the same State to make such settlement,
is confirmed by the proviso if otherwise within the terms of said
act. Xvi-544

The proviso covers a preémption entry allowed in violation of 2260,
R. S. XII-392; XVI—67; xvII-164
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A preémption entry made by one who enters upon and uses the land
for purposes of business only, and in fraud of the possessory right
of an Indian tribe, is not confirmed by saidisection. xvI-209

A predmption entry including double minimum land erroneously
allowed at single minimum price is not confirmed by the proviso.
(See 17 L. D., 115.) xvi—+407; x1x-279

An entry allowed where the husband and wife claimed separate
residence in a house built across the line between two settlement
claims is confirmed by said section if two years elapse from the
issuance of final receipt and no protest or contest has been filed.

(Overruled, 13 L. D., 1) X11443
The fact that an Osage entryman had previously made a preémption
filing does not defeat confirmation under said section. xx—411

In determining whether an entry of Osage land falls within the pro-
viso the lapse of time must be computed from the date of the last
paymentand final certificate. (Overruled,18L. D.,441.) ximn-529

An entry that may be confirmed either under the body of said sec-
tion or the proviso should be adjudicated under the latter.

X111-55, 58; xrv-120; xvin-164

The proviso is not applicable in a case where there has been a trans-
fer and the entry can not be confirmed on account of fraud on the
part of the transferee. X11-641

111. SectioN 23. Act oF MaArcH 3, 1891.
Second entry of Osage land is confirmed by section 23, act of March
3, 1891, if allowed in the absence of adverse claims, and due com-
pliance with law is shown. X111-299, 700

Contest. Sce Apidavit; A])j)hcatum, Contestant; FEvidencey Juris-
diction; Practice.
I. GENERALLY.
I1. For WuaAT.
I11. CHARGE.
1V. INITIATION OF.
V. DEATH OF PARTY.
V1. INTEREST OF THE (OVERNMENT.
V11. SECOND.
VI111. SPECULATIVE.
1 X. DEsErT LAND.
X. HoMESTEAD.
XI. PREEMPTION.
XII. Swamp LAND,
XI1II. TiMBer CULTURE.
XIV. CoaL Laxp.
XYV. TmMBer LaND.
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I. GENERALLY

Docket of, to be kept in the local office (circular of December 18,
1885). vi-12
Should be noted on tract book. v-597
‘What constitutes, and how distinguished from proceedings on pro-
test. 11-581; 11-399; vi-765; xix—442, 467
A case, arising on a claim of alleged priority of settlement right, as
against a scrip location, and wherein each party pays his own
costs, is not a ** contest’” within the intent and meaning of the act
of May 14, 1880, by which a preferred right of entry can be
secured. XIX-547
Whether a, should be allowed against a final entry rests in the dis-
cretion of the Commissioner of the General Land Oflice, subject
to appeal if a hearing is denied. xv-352
The allowance of an application to contest a final entry is a matter
resting in fhe sound discretion of the Commissioner, and the
denial thereof will not be disturbed unless an abuse of such dis-
cretion is made to appear. xxu-159
Local officers have no authority to order a hearing involving an entry

on which final certificate has issued.
X—694; x11-305; x1r—429; xvi-152
No rights secured under a hearing ordered by the local office without

authority. X694
The receiver, acting alone, has no authority to dismiss a. xx111-5438
Initiation of, a waiver of pending appeal. v-350
Withdrawal of, by attorney conclusive. 1v-267
Dismissed on order of the contestant’s attorney without the author-
ity or consent of the contestant should be reinstated. X1v-373

Should be reinstated where it was dismissed in the absence of the
contestant and said absence was through the fault of the defend-
ant. VII-60

Will not be reinstated on the ground that notice of decision was
not received, where the failure to receive such notice is due to the

contestant’s negligence. x1v-319
The contestant may dismiss the contest at the local office while it is
pending on appeal (by the contestee). 11-298

A motion for withdrawal, at or before day of hearing, is an inter-
locutory proceeding, and will be decided on the day of the hearing;
if the contestant does not appear, he will be regarded as in
default. 11-218

The withdrawal of, leaves the issue as between the entryman and
the government. x~-183; x11-334; xvirr-233
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Withdrawal of, will not prevent the government from taking advan-
tage of the evidence submitted.

v—40, 385; vii-394; X1-166; X1—495; xm-121, 437

A contestant who, on the day of hearing, files a dismissal of the,

together with a new affidavit of, with a view to procecedings

thereon, may be permitted, prior to further action in the premises,

to withdraw the said dismissal, and submit evidence under the

original charge. XX11-26
An amicable agreement settling the controversy ma, oe properly
recognized. - 11-257; v-119

The terms of a stipulation entered into between parties to a contest
should not be enforced to the exclusion of the real question at
issue therein where it is apparent that said stipulation with respect
to such matter is without consideration and made apparently
through inadvertence. xvi-519

On alleged priority of settlement neing withdrawn on a disciaimer
of interest on the part of the adverse entryman, and his applica-
tion to amend his entry so as to embrace different land, should be
reinstated, with all rights incident thereto, on the withdrawal of
the entryman’s application for amendment. XXI1-341

Rights of adverse entrymen, dependent upon priority of settlement,
may be adjudicated in the absence of a formal contest as between
them on evidence submitted by them in defense of their rights
against a third party. XXITI—400

On the cancellation of an entry and the subsequent homestead entry
of the same tract by another, the latter is not required to estab-
lish residence pending the disposition of an appeal from the order
of cancellation, taken before the homesteader was bound to estab-
lish his residence. (Overruled, 14 L. D., 429.) vI-6388

Entryman must comply with the law during the pendency of.

1-404; v-104; x-24; x-618; x1-256; x1m-271

During the pendency of a, in which each party alleges priority of
settlement, both are bound to comply with the law; and if the
successful party fails so to do, such failure is properly the subject
of inquiry on behalf of the losing party. XXVII-480

If an entryman fails to maintain his residence, during the pendency
of a, involving priority of settlement, his laches can not be cured
by the resumption of residence prior to the institution of proceed-
ings by the adverse settler charging said default.

XXIX-04, 203, 704
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Where a successful contestant, in a suit involving priority of settle-
ment, makes entry, and is granted a leave of absence, a stranger
to the record is not entitled to be heard on an allegation that
involves the entryman’s residence during the pendency of the con-

test. , XXIX-222
Pendency of, does not excuse compliance with law where one is
irregularly allowed to enter land thus involved. X1v—29

A timber-culture entryman who makes entry of a tract involved in
a pending controversy can not thereafter be heard to plead the
pendency of said contest as an excuse for noncompliance with law.

Xvir-504

During the pendency of a, the entryman is not excused from com-
pliance with the law; and upon the death of the entryman the law
casts upon his heirs the burden of showing due compliance with

the terms of the statute (timber-culture). XXVv-65
Hearing ordered as to status of land does not involve the applicant’s
qualifications to enter. m-253

In the abseice from the record of contest papers, a contest may not
be assumed, to detriment of one complying with the law.  11-57
May be properly dismissed when continued by stipulation to a day

certain, and the contestant fails to appear. X111-390
Is discontinued by agreement of counsel to indefinite postponement
of hearing. x—459

A defendant who elects to plead a statutory defense and submits no
evidence is not entitled to a further hearing in the event his defense
is held not good. XVI-348

Not defeated by a previous extrajudicial opinion expressed by the
Commissioner on the partial and ex parte statement of the contestee.

1X-182

Must be prosecuted with all reasonable diligence, and where such
rule is not observed the government may properly regard the
contest as abandoned and proceed accordingly. XVII-366

Should be dismissed where the contestant fails to appear, cither in
person or by counsel, on the day fixed for hearing.

111-565; vIi-252

Should be dismissed if not diligently prosecuted to trial and judg-

ment. XXVv-8
Should not be dismissed, on motion of stranger to the record, prior
to the day of hearing and without notice. =217, 2205 1v-255

Should not be dismissed without notice, and prior to the day set for
hearing. 1v—488; vVI-268
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In which an intervener has been recognized should not be disposed
of prior to the day fixed for heaung and without notice to said

intervener. XI111-24
Dismissal of a, by the local office, and failure to appeal therefrom
effects a final disposition of the case. X111-196

May be properly dismissed where the contestant states under oath
that he was mistaken in the matters alleged against the entry.
XuI-693
May be properly dismissed where the contestant declines to pay the
cost of taking the testimony on the part of the contestce, and
waives the preferred right of entry, and it is apparent that such
waiver is not in good faith. XX11-296
Contest will not be dismissed on motion of stranger to the record
alleging initiation for speculative purpcues, and he has no right of
appeal nor ground for a writ of certiorari. -68
Should not be dismissed if prima facie case is made out.
v-3; VI-682
The failure of a party to proceed with a hearing in accordance with
departmental directions does not estop him from asserting his pri-
ority of right as against the mberx ening adverse claim of a third
party. Xvir-519
It is within the proper exercise of the supervisory authority of the
Secretary to order a hearing between one holding under an entry
secured as the result of a contest and an intervener alleging resi-
dence upon and improvement of the land prior to said contest, and
that the entry in question was improperly allowed as the result of
the prior proceedings. XXVIII-339
" Where several, are filed they should not be consolidated or heard at
the same time, but where such action is taken and the several con-
testants submit testimony that calls for cancellation of the entry
the case may be disposed of on the record so made. x1x-501
The relinquishment of a part of the land covered by an entry relieves
the tract so relinquished at once from its former state of reserva-
tion, and a subsequent contest brought against the entire entry
could give the contestant no right or interest in said tract, though
his right to proceed against the remainder of the entry would not
be affected by the relinquishment. XX11-128
A successful, against an entry from wnich one of the tracts is elimi-
nated as noncontiguous on an intervening order from the General
Land Office, confers no right as to the tract <o released. xxr1—451
Irregular action of the local office in ordering a hearing should not
be permitted to defeat the right of a settler to show the facts with
respect to his settlement claim. xx-317
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Contest—Continued.
I. GeNErRaLLY—Continued.
Will not lie against an entry that is canceled of rocold prior to the

initiation of the adverse proceeding. xxrn—415
Apparent error in allowing, may be explained by testimony, but not
taken advantage of by stranger to the record. m-531

Fuailure to serve notice of, and the initiation of new proceedings is
an abandonment of the first, and warrants the dismissal thereof.

X-268
A charge of bad faith against a claimant finds corroboration in his
unexplained failure to testify in support of his claim. 1x-175

A charge of fraud against an entry can not be established by evi-
dence showing the fraudulent acts of a third party in relation
thereto, if the connection of the entryman therewith is not proved.

XVII467

Fr parte showing, without notice to the entryman, will not justify
cancellation. IX-522

Local officers may inspect the land involved after due notice to the
parties and during the trial. vi-626; vii-38; xvi-95

When a decision against a party is final, he becomes a stranger in
the case, though with the right to sce that judgment is properly
exccuted. 11-595

Validity of, is not affected by the fact that the contestant is an alien.

Xvir-503
May be instituted by a citizen regardless of his own right to enter
the land. X1-575

Against an entry will not be entertained where it appears that the
entryman is of unsound mind, and has no curator or guardian
through whom his interests may be protected. XXI1x-281

Concurring decision of the local officers should be signed by both,
but the failure of one to attach his signature in such a case will

not warrant a reversal of the judgment. X11-642
Proceedings at the instance of an attorney who is not entitled, under
section 190 R. S., to appear will not be recognized. X1-25

1I. For WHAT.

Right of, as against any statutory claim to land. 1X-332
May be properly entertained against a location of Chippews scrip.
xX1v-576

Against a location of Sioux half-breed serip, on unsurveyed land,
will not be dismissed on the ground that prior to the survey of
the land, and adjustment of the location, such a contest is prema-

ture, where the evidence shows the invalidity of the location.
xx1—411
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Contest—Continued.
1I. For Wuaat—Continued.
Will lie against an entry of Kansas Indian-trust land for noncom-

pliance with law or other suflicient cause. 1x-329
Will not lie against an Indian allotment that has been finally
approved by the Department. X1x-167

The action of the Office of Indian Affairs on allotments is conclusive
as to whether the Indian was a settler on the land and whether he

was entitled to receive an allotment. - XX1v—424
On proper charge made, may be entertained against an approved
Indian allotment. XX1v-264

Land included in a suspended Indian allotment is not subject to a,
filed subsequent to the order of suspension.
XXV1I-554; XXvIiI-196
Should not be allowed against an Indian allotment pending depart-
mental inquiry as to the validity of the sllotment claim.
XXvir-519
A preferred right of, as against a town-site selection, may be equita-
bly accorded a dona fide homestead scttler on a tract covered by a
town-site declaratory statement. X1-143
A pending town-site claim, under which final proof has been sub-
mitted that establishes the right of entry, is properly the subject
of. XXvI-530
Against an entry of lands withdrawn for the benefit of a railroad
grant confers no right as against the grant. x1x-11
Purchase of homestead improvements gives no preferred right of
contest. 11-62
Not allowed to the holder of a relinquishment.
1n1-150; v-5; xvir-144,358
On the ground of relinquishment and abandonment, begun for spec-
ulative purposes by one who bolds the relinquishment, and subse-
quently files the same, confers no right on cancellation. x111—493
Not required to call attention to irregularities in final proof, a pro-
test sufficient. 1Xx—495
The regularity of an entry can not be called into question except hy
one who shows that the allowance of such entry is in violation of
his prior right or equity. XI11-639
A hearing will not be ordered on an allegation of irregularity in
presenting an application for the right of entry, where it is ap-
parent from the record that the right of the applicant is not
dependent upon priority of application. Xxv-92
Proceedings initiated by one claiming a superior right to the land
are in the nature of a contest, and must be governed by the rules
provided therefor. viii—493

9632—02—-7
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Contest -(‘ontinued.
“1I. For Wuat--Continued.

A hearing on protest against final proofs (pretmption) does not
initiate a contest. -581; 1mm-399
May be allowed where the life of the entry has expired without final
proof, or the entryman may be called upon to show cause why his
entry should not be canceled. 1X-287
On the ground that the entry was made while the land was in the
possession of another good urder the general circular of 1879,
n-67
Baxed on a prior settlement right, to he effective as against the sub-
sequent entry of another, should be brought within the period
provided for the assertion of settlement claims.
XV=397; xvI-266, 270
One who secks to rescind a contract for the withdrawal of a, on the
ground of fraud, should establish the charge by irvefragable evi-
dence and tender a return of the consideration received. xv—451
It is no ground of, that the entryman, for a consideration, agreed to
contest a prior entry of the land, and, if successful, to waive the
preference right in favor of contestant, and that said entryman
thereafter refused to abide by said agreement, but, having secured
the cancellation of the prior entry, entered the land himself.
XViI-577
One who assists another to procure an entry by furnishing the money
for the requisite fees, will not be permitted to attack the good
faith of said entry in his own interest. XXITI-186
The failure of an intervening entryman to specify any reason, on
due opportunity given, why his entry should not be canceled and
the preferred right of a successful contestant recognized, warrants
the cancellation of his entry and precludes such entryman from
thereafter attacking the entry of the successful contestant on a
charge that should have been set up under the rule to show cause.
XXI1-522
A charge of fraud in the procurement of a relinquishment will not
he entertained, as against a record entryman, on hehalf of a third
party who alleges that he is in possession of a prior relinquish-
ment and intended to enter the land in controversy. XXII-150
An allegation that an entry is made in bad faith and for the purpose
of speculation, and not for the purpose of actual settlement and
cultivation, warrants investigation as to the matter so charged.
- XX11-245
On a charge against an entry that it was secured through a specu-
lative, the entry must be held intact, where it appears that the
entryman’s status as a successful contestant did not operate to
defeat the claim of any applicant for the land. XXI1x-T4
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Contest—Continued.
II. For WHaTt—Continued.

The charge that a, was begun under a speculative contract with a
third party, if proven, will not affect the subsequent entry of the
tract involved, after its restoration to the public domain, by the
widow of the contestant in her own right, the contestant having
died prior to the conclusion of the suit. XXII1-256

A charge of collusion between a contestant and the entryman pre-
supposes that the entryman is in default as to some requirement
of law, and that the collusive, is brought to shield him from the
consequences of such default, by preventing an honest contest.

Xx1x-211

General charge of fraud not ground for. 1X-545
By issue raised, after final proof, as to compliance with the law.

1v-20

Preferred right of, awarded to conflicting entryman. v-304

.Local office may not direct, as between preémptor and timber-culture

claimant. 1481

i Will lie for fraud or failure to comply wnth the law at any time

E before patent issues. m-142

The enforcement of contracts between claimants for public land is
not properly within the scope of a, before the land department.

xx-13
The land department has no jurisdiction over disputes between set-
tlers as to the ownership of improvements. Xx-3

Rights as to the ownership or possession of improvements, placed
on public land without authority of law, are not determined by a
judgment of the Department sustammg the validity of an entry
of said land. XXVII-250

It is not within the province of the Department to determine the
mental capacity of an entryman on a charge that he is an “‘idiot
and incompetent to enter public land,” in the absence of proper
judicial proceedings (see 12 L. D., 690). xv-399

111. CHARGE. See Affidavit; Practice, subtitle, Amendment.

The Rules of Practice do not require an affidavit of, to be executed
before the local officers. Xvi-540

Affidavit-of, in the nature of an information and not essential.
vi-299; vii—41
Affidavit of, may be based upon the information and belief of the
contestant. 11-513; xv-114, 301
An affidavit of, may be properly rejected if not executed in due
form, and the contestant in such case acquires no rights there-
under. X1I-545
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Contest—Continued.
III. CrarcE—Continued.

Contest based on verbal information will not be dismissed when no
objection was made at the hearing. ur-310; 1v-255
Affidavit of, is in nature of an information, and when accepted,
notice issued, and service made, jurisdiction is acquired. = v-657
It is not the affidavit, but due notice to the settler, which vests juris-
diction in the local officers. 11-58, 312; 1v-255
Any question involving the sufficiency, of the information upon
which the local officers elected to proceed disappears from the
moment that notice to the settler has been issued.
11-58, 65; 111-208, 248, 278
The sufficiency of an information on which the local office has issued
notice of, is not a matter of review in the Department, as it is by
notice the local office secures jurisdiction, and not by virtue of
the information on which the citation issues. XXvn-654
A motion to dismiss a, for informality in the affidavit of contest,
and the want of a corroboratory affidavit, may be properly over-
ruled by the local office, as its jurisdiction is not dependent upon
the affidavit of contest, but upon the service of notice. xx1v-382
The sufficiency of a charge will not be considered if the question is -
not raised before the submission of testimony.
1-114; 1X-255; xvii—4; xvin-540
The defendant only can object as to the sufficiency of the charge.
m-57; v-639
Objection to the sufficiency of the affidavit of, can only be raised
by the defendant, and not by him prior to the day set for the
hearing. X111-258
After the local officers have accepted an affidavit of, and issued
notice thereon that has been duly served, the contest should not
be dismissed on the motion of a stranger to the record, alleging
that said aflidavit fails to set forth a cause of action. xxvrIm-147
Informalities in, may be excepted to only on the day set for hear-
ing, and then only by a party to the record; if not then excepted
to they are to be regarded as waived; if a motion to dismiss there-
for be made, it should be granted, or an amendment of the affidavit
may be allowed. 11-217, 221; m1-374; 1v-255; v-657
Sufficiency of affidavit for contest not considered except on objec-
tion. v—125
Objection to an affidavit of, is not waived by going to trial after
such objection is overruled. x-181
Local officers should carefully examine the contest papers, point
out their defects, and allow immediate amendment. 11-260
Affidavit of, should be dated and show continuance of defauit
alleged. 1v-84
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Contest—Continued.
I11. Cuarce—Continued.

A clerical error in dating an affidavit of, by which the contest is
made to appear premature, affords no ground for the dismissal of
the. X1x-210

Should not be dismissed because the affidavit of, is not dated. x1-346

The amendment of an affidavit of, relates back to the original, and
excludes intervening contests, where the said amendment does
not introduce new grounds, but merely makes more specific and
definite the original charge. x1x-309

Affidavit of, may be amended on the suggestion of the entryman’s
death and his heirs made parties to the suit; and the right to so
amend is not defeated by the pendency of a contest filed by
another party at the same time, against the entry in question.

1v-538; x-261; xvIn-583

Affidavit of, if not properly corroborated, may be rejected by the local
officers.  1v-255; vin—46; x1-325; xvi-391; xvir-125; x1x—453

An aflidavit of, based upon information and belief, and corroborated
by statements showing no specific knowledge of the facts alleged,
may be properly regarded as not affording a basis for a hearing.

xx-13

Affidavit of, if made upon facts within the knowledge of the eon-
testant, may be corroborated by witnesses who testify on infor-
mation and belief; but if the contestant’s allegations rest upon
information and belief they should be corroborated by witnesses
whose statements are based on personal knowledge of the facts.

: Xvi-391

The corroboration of an affidavit of, is for the information and pro-
tection of the local officers, and after a hearing is ordered the
absence of such corroboration is immaterial. XXv-380

The purpose of the rule requiring an aflidavit of, to be corroborated
is to assure the government of the good faith of the contestant,
and not that jurisdiction may be vested in the local officers, that
being obtained by service of notice only. - XXVII-555

A corroboratory affidavit of, based on personal observation is suffi-
cient. xx1-211

In the matter of the affidavit of, the testimony of one corrohorating
witness is sufficient. XHr-24; xiv-696

A letter from the receiver of a local office attached to an affidavit of,
in support of the charge therein, may be accepted as due corrobo-
ration where said charge involves a matter of record within the
official knowledge of said officer. X111-333

Affidavit of contest signed by contestant’s attorney as one of two
witnesses is valid. n-217
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Contest—Continued.
III. CaarcE—Continued.

When irregularly allowed (during suspension of the entry) om
uncorroborated affidavit, the nuncontradicted testimony thus sub-
mitted by the contestant may be afterwards taken as corroborat-
ing the affidavit and warrant proceedings when the entry is
relieved from suspension. Xvi-96

An affidavit of, may be properly rejected if not corroborated; and
where the contestant in such case waives the right of appeal and
subsequently furnishes the requisite corroborative affidavit, his
right to proceed dates from such time, and should not be recog-
nized in the presence of an intervening contest regularly initiated,
and if so recognized, the preferred right must be accorded to the
intervening contestant. X1x—453

After a hearing has been directed by the Department on the charge
set forth in an affidavit of, the subsequent retraction of the state-
ments in the corroboratory affidavit does not warrant the General
Land Office in revoking the order for the hearing issued under
departmental direction. XX111-285

It is properly within the discretion of the Commissioner to deny a
hearing on an affidavit of, corroborated by a witness who has heen
convicted of perjury in making said corroboratory affidavit.

xx11-159
Affidavit of, may be corroborated on information and belief of
affiant. X1v-588; xv-300

The sufficiency of a corroboratory affidavit is a question resting in
the discretion of the Land Office, and as a rule the defendant only
is entitled to be heard on objection thereto. xv—415

Should not be allowed where the corroborating witness swears to
the facts set forth as true ‘‘to the best of his information and
observation.” 1-140

After hearing and judgment against contestee on the merits by the
local officers it is error to dismiss contest for want of the corrobo-
rating affidavit of one or more witnesses. 11-61, 210, 312

Affidavit filed as the basis of, does not justify hearing thereon unless
it sets forth clearly charges that will warrant cancellation if
proven. m-378; 1v-369; vir—452; x1-325; xvi-125, 177

The allegations in affidavit of, will not be held insufficient if the
charges therein, taken together, set forth a state of facts that
warrant cancellation. Xvi-2

To determine the sufficiency of an affidavit of, as the basis for a
hearing it is necessary to consider whether or not, if any one or
mor 2 of the charges taken singly, or all the charges taken together
as 1 whole, are established, the entry must be canceled. xxvI-151
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Contest—Continued.
11I. CaHarGe—Continued.

Where an affidavit of, contains an allegation as to a condition exist-
ing at the date of the contest, which from its nature must also
have existed at the date of the entry, the allegation will be
regarded in the same light as if the condition had been alleged to
exist at the inception of the entry. x1x-108

A general charge that an entry is not made for the benefit of the
entryman will not justify a hearing, if the facts on which such
allegation rests are not specifically set forth, and the sources of
information disclosed. xxv-506

Though the charge may be general in character, it will not be held
error on the part of the local office to proceed with the hearing
where the alleged fault, if found true, calls for cancellation of the
entry. XX1-89

A charge that an entryman has sold the land embraced within his
entry must fail if it appears that the alleged sale was the result of
coercion or duress. XXvii-160

In matters not specifically charged the issue is solely between the
entryman and the government. vii—08; x-232; xvi-380; x1x-172

In absence of a specific charge, and proof thereof, the contest must
fuil, leaving the issue between the entryman and the government.

XVII—$52

An indefinite and general charge that an entry is made for specula-
tive purposes does not warrant an order for a hearing.  xvir-20

The local officers may properly reject an application to contest an
entry if in their judgment the charge as laid against the entry
does not justify a hearing. XVIHI—465

Aflidavit of, setting forth **upon information and bhelief that said
homestead entry was not made in good faith, but was made for
the purpose of speculation and sale,” states a cause of action, and
i~ sufficient to put the defendant on notice of the charge to he
met. XX1-211

May be dismissed and the entryman allowed to submit the requisite
supplemental proof in support of his entry where the charge as
laid is not supported by the evidence and the entryman’s good

faith is apparent. X1-246
Must fail if the charge as laid therein is not establishea by a pre-
ponderance of the evidence. XI1-75; xvii-129

Where the charge as laid fails, the contestant can not insist on a
judgment of cancellation for some default not charged; and where
rights of third parties are not involved and bad faith is not mani-
fest the government will not insist upon forfeiture. Xm-527

Failure of the specific charge leaves the issue as between the entry-
man and the government. 1X-327
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Contest—Continued.
ITI. CrarcE—Continued.

The dismissal of, on the failure of the specific charge, does not re-
lieve the entryman from the consequences of his noncompliance

with the requirements of the law. XVI—452
Not material that affidavit of, was executed before a person that
subsequently represented the contestant. vii—42
Should not be dismissed on the ground that the information was
sworn to before an attorney of record in the case. xi-121
Affidavit of, not invalidated by omission of venue. v-12
The insertion by an attorney of the date of entry in a blank form
for contest, after the execution, is permissible. 1-260
When accepted, the defendant is the only person entitled to com-
plain of irregularity in the application. vi-241
After affidavit of, has passed from the affiant’s control and inspec-
tion the attorneys should not make additions thereto. X1-293

Affidavit of, not invalidated by contestant’s attorney adding thereto,
at contestant’s request, letters and figures that do not modify the
charge, but show matters of record which the local office should
embody in the notice. X1-293

Dates in contest papers should not be changed by an attorney after
the execution of such papers and prior to the filing thereof,
though such action will not be held to invalidate affidavits so
changed. XX11-242

A supplemental affidavit of, does not constitute an abandonment of
the prior charge or waive rights secured under a hearing subse-
quently had thereon. x1—407; x111-105

The amendment of an affidavit of, by adding an additional charge
does not preclude proof of the default as originally charged.

. x1-423

In case of a hearing ordered on affidavit of, that is defective, but
susceptible of amendment, it is not necessary to remand the case
for amendment of the charge, and further hearing, where, at the
hearing held, the contestee did not appear, or make objection to
the sufficiency of the affidavit, and no one sought to intervene,
and the evidence then submitted establishes the fact that the
entryman had failed to comply with the law. XXVIN-380

If a defendant desires to test the sufliciency of the affidavit of, with-
out a decision on the merits, he can decline to plead and allow
judgment to go as for want of plea, and appeal therefrom, assign-
ing as error the order overruling his demurrer. X1I1-348

IV. INITIATION OF.
Not initiated until issuance of notice, but the contestant, on filing
affidavit of, acquires a right to proceed against the entry that can
not be defeated by a subsequent relinquishment. x-302
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Contest—Continued.
IV. Intriation or—Continued.

The right to proceed against an entry dates from the filing of the
affidavit of, and such right can not be defeated by a subsequent

relinquishment. XVII-92
Affidavit of, will be held to have been accepted on the date when
notice issues where date of filing does not appear. vI-825
Not considered as initiated until the affidavit of, is received and
accepted. vI-825
Affidavit of contest dates from the time received at the local office.
vi-530

The initiation of, so far as the rights of the entryman are concerned,
must be considered as of the date of his appearance at the hear-
ing, in the absence of record evidence of notice. x1—400

An affidavit of, left with the register, but not made of record nor
deposited for such purpose, does not confer upon affiant the status
of a contestant, nor any right that he can assert as against one

claiming under subsequent relinquishment. x1-113
Date when the affidavit of, is received and accepted determines
whether the contest is premature. viI-346
Though improperly received, may proceed in the absence of prior
adverse right. v—436, 446
Applications for the right of, take precedence in the order in which
they are actually received at the local office. x1r-162, 190

When a statutory ground of cancellation is set up and notice issues
thereon, the suit is regularly initiated so far as a stranger to the
record is concerned, and can not be dismissed prior to the day
fixed for bearing and without notice to the contestant.  xr-124

When aflidavit of, is presented ready for the administration of the
oath thereto by the contestant and his corroborating witnesses,
it is the duty of one of the local officers, if called upon so to do,
to administer said oath, and the failure or refusal to take such
action will not defeat the priority of the contestant. X1-218

May be rejected if offered outside of the hours set apart for the filing
of such papers. vir-504

Order of June 13, 1896, with respect to applications filed during
vacancy in local office. XXI-704

To contest an entry confers no right if presented while the local
office is closed for the transaction of all business requiring joint
action of the officers. X1v-506

An application for the right of, sent by mail to the local oftice dur-
ing a vacancy in the office of the register, and there remaining
unacted upon during said vacancy, is properly held subject to a
similar application presented by another party on the opening of
the office to business. XX-276
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Contest—Continued.
IV. InrriaTioN oF—Continued.

Affidavit of, received through the mail and placed on record hefor«
office hours and prior to the opening of the office for business,
takes precedence over one filed on the opening of the office.

' 1IX—54
Ax hetween two applications for the right of, one received by mail
in due course, and lying unopened on the register’s desk at ¢
o’clock in the morning, and one presented n person at such hour,
priority should be accorded the latter. XXIT—2422
If a few seconds intervene hetween two applications to contest an
entry, precedence should be given to the one first actually received.

- vi-241

A changed date (from an earlier to a later), in a stamped filing mark,
on an application to contest an entry, may be accepted as estab-
lishing the actual priority of such application as against another,
bearing a stamped filing mark of the later date, though the latter

application bears the lower number. XVIII—455

Application for the right of contest should be granted to the highext
bidder where two are presented simultancously. X1v-506
An applicant for the right to contest an entry who does not give his
proper post-oftice address will not be heard to complain that he
was not notified that the right of, would be awarded to the highest
bidder. XXIX-25
In case of conflicting application for the right of, the only person
that can object to the award made is the unsuccessful applicant.
X459

Not held as filed where the papers are placed in the hands of a
special agent by the contestant. vII-212
The local oflicers must examine carefully all applications for contest
and point out their defects. 1-260
An application to contest an entry, if rejected, confers no right in
the absence of appeal. x1-179
Rights under, not defeated by the failure of the local office to act
on the application. X1-199; X1v-306
Failure of the local office to order a hearing on a charge that calls
for such action will not defeat the right of the contestant as against
the subsequent relinquishment of the entry under attack and the
intervening entry of another. XVII-108

Not initiated by a mere application to enter the land covered by the
claim of another. Xv—415; Xvi-44

V. DeatH or Party. See Contestant.
The death of the entryman after appeal by him from an adverse
decision of the local oflice does not abate proceedings. vI—483
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Contest—Continued.
V. DeatH oF ParTy—Continued.

The claimant not entitled to a dismissal of, on showing the contest-
ant’s death, as the Department may proceed against the entry.
. vir-598
On death of preémptor with contest pending the case will be dis-
posed of as though the original parties were existing. ni-544
Against the entry of a deceased homesteader, wherein the decedent
is made the sole party defendant, is a nullity, and the rights of
the real parties are not affected thereby. 1x-308
Death of the entryman prior to the day fixed for hearing is not
ground of dismissal or suspension of proceedings when the entry-
man has sold the land and the transferee is in court. x-624
The heirs and legal representatives of a deceased entryman need
not be made parties to a proceeding against an entry held by a

transferee who is duly served with notice. x1-321
Death of the entryman after appeal by the contestant does not
deprive the land department of jurisdiction. vi-781

Where a claimant dies during the pendency of adverse proceedings
in the local office the proceedings should be discontinued and the
decedent’s successors in interest notified of their right to be heard.

X1-306

Where the entryman dies prior to service of notice his heirs and
successors in interest should be made parties to the action and
duly served with notice. X1-604

On the death of the entryman, pending proceedings, subsequent
action on behalf of the decedent must be authorized by the heurs
or legal representatives. XII1-60

Against the entry of a deceased homesteader requires notice to the
heirs and legal representatives of the decedent. vI-241; x11-510

In proceedings against the entry of a deceased homesteader the heirs
of the entryman are entitled to notice. x1r-371; xv-27

In a, against the entry of a deceased homesteader the heirs should be
made parties thereto, but if they are not so included in such pro-
ceeding, and the Commissioner thereafter remands the case with
leave to amend, such right of amendment, so allowed, is not
defeated by a subsequent intervening contest. XXIHI-55

In a, against the heirs of a homesteader, on the ground that they
have failed to comply with the law, it is essential that the death
of the entryman should be alleged and proven. XXVII-344

In a proceeding on the charge that the entryman died leaving no
heirs or beneficiaries under section 2291, R. S., the administrator
of the entryman’s estate is not entitled to notice of the hearing.

XX11-446
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V. Deatr oF ParTy—Continued.

On the death of the entryman and substitution of the widow as
defendant she is entitled to notice and must he brought into court
through process of law or voluntary appearance. X1r—14

Must be against the heirs or legal representatives of a deceased
timber-culture entryman. r-592; v-398; viri—452

The sole devisee of a deceased timber-culture entryman is entitled
to be heard as the party defendant. vni—452

Against the entry of a deceased timber-culture entryman, where the
decedent is made the sole party defendant, is a nullity and must
be dismissed. x-152; xvir—294

Death of the timber-culture entryman before initiation of, being
shown, the contestant should by amendment and due notice make
the heirs parties, and a continuance for such purpose should be
allowed. x-261

Against the heirs of a deceased entryman on the ground of non-
compliance with law can not be properly maintained by one of
said heirs; and no rights are secured through a contest of such
character. xvirr—31

Right of amendment, on suggestion of the timber-culture entry-
man’s deat‘x, not defeated by an intervening. x-261

In proceedings against the timber-culture entry of a decedent the
infant (sole) heir and the guardian should be made parties thereto
in accordance with local procedure. X1-252

In proceedings against the heirs of a timber-culture entryman all

the heirs must be made parties thereto. XVI-532
As against the heirs of a timber-culture entryman it is necessary to
allege and prove the death of the entryman. XXVII-510

Against the claim of a deceased timber-culture entryman must show
aftirmatively that the proceedings are regular and that the entry-
man or his legal representatives have failed to comply with the
law. X1-252

Death of a defendant suspends action against desert entry until
his heirs or personal representatives are substituted as defend-

ants and are brought into court by proper notice, or voluntarily
appear. XVI-146

VI. INTEREST OF THE GOVERNMENT. See subtitle No. vir.
The government is a party in interest. -77; 11-95;
1v-263, 462, 512; v-372, 395; vi-300; vir-394; x-19; x1v-587
Government has the right to appear in and cross-examine witnesses,
or have the case continued. VII-2
While the government is an interested party, it is not a contestant
or a protestant in the sense in"which those terms are used in

section 7, act of March 3, 1891. X1-334
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VI. IXTEREST OF THE GOVERNMENT—Continued.

Whether fraud, illegality, or non-compliance with the law consti-
tutes the basis of contest, the government is a party to the inquiry;
if the suit is withdrawn, the papers should be forwarded to the
General Land Office for suitable action. 11-120

The government is a party in interest and entitled to a judgment
on the facts, however disclosed and whatever the rights of the
parties as against each other may be. 1X-391; xx1-461

Questions raised by a, may be considered where the interest of the
government is concerned, even though the contestant can secure
no personal benefit from an order of cancellation. xrv-194

Though fraudulent, the government may take advantage of facts
proven. vi-27

Government may take advantage of evidence brought out in a con-
test, though on a point not charged in the affidavit of. .

n-95, 97; vii-395

Withdrawal of the contestant will not prevent the Department from
considering the evidence and passing upon the rights of the entry-
man as between him and the government.

v—0, 385; vii-394; x1-166; x1—95; xrr-121, 437

On the withdrawal of a contestant the case is left as betwcen the
government and the entryman. Xx-133; x1-334; xvii-233

Failure of the contestant to appeal will not preclude the Department
from considering the evidence with a view to protecting the inter-
ests of the government. vir-177

The fact that a contestant may waive a charge, made by him against
an entry, does not relieve the Department from the duty of ascer-
taining from the record the facts, bearing on an alleged violation
of law, that may directly affect the integrity of the entry.

XXV1-273

Failure to establish the specific charge as laid in the affidavit of con-

test leaves the case as between the entryman and the government.

1x-327
In matters not specially charged, the issue is between the govern-
ment and the entryman. vii—408; x-232; xvi-380; x1x-172

Though the government is indirectly a party, yet it will not of its
own motion cancel an entry where bad faith is not clearly shown.
1X-148; x1-166

One who files an affidavit of, against an entry and pays or deposits
the requisite fees acquires a right under the act of May 14, 1880,
that can not be defeated by subsequent proceedings initiated by
the government against such entry. X1-278
The government may, while dismissing the, institute proceedings
on its own motion. v=-58
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Contest—Continued.
VI. InTEREST OF THE GOVERNMENT—Continued.
Rights of third parties will not be considered in the disposition of a
withdrawal of suit filed by the contestant. n-301
Proposal of the contestant to withdraw his suit on condition that
another contestant will do the same will not limit the action of

the Department nor abridge the right of the other contestant.
XaI—693

VII. SEconD.

Two contests at the same time against the same land not allowed.
1-36; 11-564, 565, 590
Affidavit of, though filed, not necessarily a bar to the subsequent
suit of another. nr-569
A defective affidavit of contest (lacking corroborating affidavit)
returned by the local officers for amendment, and duly amended,
will be regarded as filed, so as to bar another contest. -39
Not allowed until the first is finally adjudicated, except when the
first is illegal. 11-216, 248, 282, 293, 297

Not allowed until final determination of first.

1-132, 155; 11-295; 1v—470; x11-334
Not barred by a contest illegal on its face. 11-259
Affidavit for contest against an entry already involved in litigation
should be received, but no action taken thereon until the pending
case is determined. T -512; v-231, 263, 350, 435, 453;
VII-26, 400, 423, 430; 1x-18, 227, 490, 579
Proeeedings under a second, should not be allowed pending the
final disposition of a prior case involving the same land. . xx1-275
While pending, precludes action on the subsequent application of

another to proceed against the entry in question. xv-27
Allowed during the pendency on appeal of a prior suit involving
the same land is without jurisdiction. xxm-377

During the pendency of an appeal the local office has no jurisdic-
tion to entertain a, affecting the land involved, and evidence sub-
mitted at such a hearing can have no effect as against the entry
under attack. XXII-448

The fact that notice issues on a, before a prior contest against the
same entry has been formally closed, will not prevent a considera-
tion of the case on its merits, when the defendant participates in
the trial, and appeals asking for a judgment on the merits, a3
well as on the jurisdictional question, and no prejudice is alleged
or shown. XXVII-34

Against an entry that is involved in a pending application for the
right of amendment that necessarily calls for a cancellation of
such entry confers no right. Xvi476
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YV1I. Secoxp--Continued.

Within the terms of the circular issued on the ruling in the Bundy
ense, and subsequently held void from inception, no bar to second.

v-231
Raising new question may be filed, but should be held for disposition
of the pending case. 1v-99, 121, 234, 463, 529; vi-234

An aflidavit of, filed pending the disposition of a prior contest should
be received and held without further action until finul determina-
tion of the prior suit; but the right of the second contestant will
he held to take effect by relation as of the date when his affidavit
of contest was filed. vi-530; x1r-196, 438

Allowed during the pendency of prior proceedings involving the
same land can not operate to confer any right as against the sue-
cessful party in said proceedings. XXvI-188

Affidavit of, filed during the pendency of a prior contest, confers no
right, if the entry is canceled under the prior proceedings, as
against the intervening application to enter filed by a third party
after the cancellation of the entry under attack. xvi-111

A second contestant who, in addition to the charge made in the
prior suit, alleges that the contestant therein is disqualified as an
entryman is not entitled to be heard thercon during the pendency
of said proceedings; and in the event of the cancellation of the
entry under attack as the result of said proccedings, such con-
testant is entitled to no priority of right to proceed against the

subsequent entry of the successful contestant. XX11-658
Pending, attacked for fraud should be disposed of before proceed-
ing with second. 1v-504

Where a pending suit is attacked on the ground of fraud by one
who applies to contest the entry in question, notice should not
issue on such application, hut the matter be held for the final
disposition of the pending suit. X1-315;

XvII 605 XXVI-T03; XXVIII-147

Filed during the period within which the first contestant is entitled
to the right of appeal from an order dismissing his contest, is sub-
ject to the first if the appeal is taken in time. X11-525

Rejected for illegulity, but pending on appeal, bars proceeding under
second, though aflidavit therefor may be filed. 1v-583, 589

No rights acquired by second, if the prior pending suit results in
cancellation. —42; xvi-111; Xvir-6

No rights are acquired under a, filed after a departmental decision
canceling the record entry, though the time allowed for filing a
motion for the review of said decision has not expired when the
contest i filed. XVI-557
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VII. SecoNnp—Continued.
Not allowed on issues tried and determined in the first. 1-163;
1-390; vi—444; 1x-217, 584; x-232, 253, 318, 451 3
xv-352; x1x—499; xxir-91, 415; xxmi—485; xxiv-61
-A sccond, or second hearing on the same charge, is rarely per-
mitted, but the fact that a charge has formed the basis of a,
which failed for want of sufficient proof, will not preclude con-
sideration of the same matter, if the legal title to the land still
remains in the government, and it is made to appear that adher-
ence to the former decision will lead to patenting public land in
violation of law. Xxvi—49
A second, may be properly entertained on a charge that the entry-
man has failed to comply with the law since the hearing in the
former suit. x1x—499; xxim-317
An entryman is entitled to be heard on an issue raised as to the
qualifications of an adverse claimant, though such fssue may have
heen tried and determined as between said claimant and a third
party in a prior proceeding. XXII—479
Where a second, is filed on grounds set forth in the first, with an
additional allegation as to the disqualification of the first contest-
ant as an entryman, and the entry under attack is canceled as the
result of the first suit, and the contestant therein makes entry
under his preferred right, it is not competent for the local office
to order a hearing on the second, as against the entry then of
record. XXI11-522
The failure of the local office to dismiss a, for default on the part of
the contestant will not operate to prevent the filing of a second,
and the issuance of notice thereon, nor interfere with any rights
attaching thereunder. XXII-234
Dismissed for want of due service of notice on the defendant is no
bar to a second suit by the same party against the entry in ques-
tion on the same grounds as set forth in the first. xx-271
Withdrawal of, at or before hearing treated as a default and a bar
to second contest by the same party, on the same ground. 1-163
Where contest is filed pending a prior contest and after relinquish-

ment of land it is of no legal effect. n-619
Should not be allowed when the government has in its own interest
commenced proceedings against the entry. 1n-185;

vir-301, 573, 578; 1x-66, 211, 490, 569; x111-94, 459

May be refused in the discretion of the commissioner when the entry
in question is under investigation by a special agent. vir-139
Offered pending proceedings by the government should be received
and held subject to the result of such proceedings; and if they fail
the contestant is then entitled to proceed as of the date when his
application was filed. IX11-105

.
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VI1I. Secoxp—Continued.

Hearing on, should not be ordered during the pendency of govern-
ment proceedings. XII1-555; XVI-58
Will not lie against an entry that is held for cancellation on pro-
ceedings by the government. . xv-154
Proceedings by the government are no bar to a, where they are
abandoned without a hearing therein. XVI-22
Will not be allowed against an entry during the pendency of a rule
to show cause why the same should not be canceled for failure to
submit tinal proof within the statutory period. x1-102, 193
Filed during the pendency of government proceedings confers no
right upon the contestant, but may be received and held subject
to the final disposition of said proceedings. X1v-83; xvi-35
Begun during the pendency of government proceedings against the
entry or while all adverse proceedings against such entries are
suspended by general order confers no rights. X-657; xv-234
Suspended on account of pending proceedings by the government

takes effect as of the date filed on failure of such proceedings.
VII-579
In proceedings by the government a stranger to the record will not
be allowed to set up an intervening settlement claim, but must
await the disposition of the pending action. X1-507
In proceedings by the government to determine whether an appli-
cation by an Indian to select certain tracts as an allotment shall
be allowed, a stranger to the record, alleging prior settlement
right<, will naot be heard to set up his claim, but must await the
disposition of the pending action. XxvI-207
Filed during the pendency of proceedings against the claim in ques-
tion should be suspended until the disposition of the pending suit,
and if cancellation results therefrom the second contest must be
dismissed.. _ xr-157
No preferred right is secured under a, filed during the pendency of
government proceedings against the entry of record, if such entry
is canceled as the result of said proceeding. XXv-63, 229
Will not be allowed on a charge that has been made the subject of

investigation and final decision by the Department.
X11-317, 520, 600; x1v-245
Not barred by rejection of final proof by the Commissioner and the
pendency of appeal from such action when the original entry was
not held for cancellation. VI-833; X1v—08
Affidavit of, filed after issuance of notice to the entryman to show -
cause why his entry should not be canceled for failure to submit
final proof will not defeat equitable confirmation if the showing
made is satisfactory. XIv-83
9632—02—8
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VII. Seconp—Continued.

The local office has no jurisdiction to entertain, during the pendency
of a departmental order suspending the entry involved, and the
subsequent approval of such action hy the General Land Office
after the revocation of said order will not give effect to such pro-

ceedings. Xv-234
Not allowed while the question of the cancellation of an entry is
pending. 1n-134
As to the validity of an entry can not he entertained while the right
to make said entry is pending on appeal. 1x-161
Election to proceed anew a waiver of rights acquired under former
suit. 11-69; 1m-591
Suit abandoned hy express waiver no bar to second. 1v-382

May be attacked on charges of fraud or collusion.
v—90, 504; v-360, 387
Good faith of a, may be inquired into on the hearing. vii-248
When good faith of, is attacked, a hearing may be ordered on that
issue. x-114
Invalid on its fuce and abandoned by the contestant is no bar to
new proceedings by said contestant. X-268
The failure of a contestant to prosecute his suit, and a resulting
order of dismissal for want of prosecution, will defeat the right
of such contestant to be afterwards heard on a charge substantially
the same as that presented in the first instance. XXVI-450
The institution of a second, waives all rights that the contestant
may have had under the first. viI-346; xx1x-16
May be brought by an unsuccessful contestant on new grounds, in
which the good faith of an intervening contest may he attacked.
vII-468
Failure of local officers to enter or record a, and issue notice thereon
will not render such contest subject to the intervening right of a
secend contestant. x-210
Wrongful dismissal of, in the local oftice and intervention of a sec-
ond will not defeat rights under the first if said dismissal was

not through any fault of the first contestant. viI-129
A contestant may, if in good faith, dismiss a contest and commence
another against a different person, 11-64

Right to proceed under. when held in abeyance pending final action
on the prior suit of another against the same entry, matures on
the withdrawal of such suit. x-199

Right to proceed under second, on dismissal of the first, can not be
defeated by the intervening suit and entry of another, allowed
without notice to second contestant that the first contest had been
dismissed. XvI-53
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The right of a second contestant to be heard, who alleges the collu-
sive character of the prior, in addition to his charge against the
entry, can not be defeated hy subsequent intervening entry made
on relinquishment of the entry under attack, and with notice of
the second contest. XX11-346

The right of a second contestant to a judgment on the charge as
made by him and established by the evidence can not be defeated
by acts performed with a view to curing the alleged default after
such contest is filed, but before notice thereof, and pending the
disposition of a prior collusive contest. XX11466

Filed during the pendency of a prior suit must failif before service
of notice thereunder the entryman without knowledge of such
contest has cured his default, and it is neither alleged nor proven
that the prior suit was collusive. XX111-558

A second, filed subject to a pending suit abates in the event of can-
cellation under the prior proceeding. XXV—488

Rights under second, abate, if the entry under attack is relinquished
during the pendency of the prior suit. xx-3

Though a, will not be allowed on a question that has formed the
basis of a prior adjudication hetween the same parties, such fact
will not prevent the government from canceling the entry in
question if it is clearly illegal. Xx1-217

The fact that the Department declines, on motion for rehearing, to
remand a case for the submission of testimony on a matter newly
alleged as a basis therefor is no bar to a subsequent contest in
which such matter is properly put in issue. XX11-324

A decision of the Department denying a motion for rehearing does
not preclude the General Land Oftice from directing an inquiry,
in the nature of a new contest between the parties, to determine
questions arising since the original hearing.

XXxv-329, 471; xxvi-163
VIII. SrEcULATIVE.
No rights acquired through speculative and fraudulent.
1v-332; v-358: vi-25. 164, 530: x-250, 404

No rights can be acquired or defeated through a fraudulent or col-
lusive. 11-583; 1x-225, 314

1f illegal, no preference right is acquired thereby. 1-341

Ix speculative if brought for the purpose of securing a speculative
entry. VIII-248

Initiated for the purpose of fraudulently defeating rights acquired
in good faith under a relinquishment confers no right.  x1v-383
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VIII. SeecvrLaTivE—Continued.

Instituted for the purpose of protecting an interest sought to be
obtained through a fraudulent entry is speculative in purpose,

and confers no right upon the contestant. X1x-360
Brought in collusion with the contestee for the purpose of defeating
justice will be summarily dismissed. 1m-259

One person may at the same time contest one homestead and one
timber-culture entry, or he may contest two timber-culture entries,
if he is qualified and intends to make a homestead and a timber-
culture entry. ‘ n-277

Several, by same party indicative of speculative intent. v-358, 387

Where one in good faith withdraws one contest he may initiate

another against another person and other land. 11-64
The procurement of a friendly suit may be proven in support of the
charge that the entry was fraudulent. vI-268

Initiation of, and withdrawal before trial indicates bad faith. v-360
No rights are acquired through a speculative, that can be asserted
as against an intervening entry. xI-132

IX. DEsErT LAND.
Against desert entry, if successful, secures the rights conferred
upon contestants by the act of May 14, 1880. HI-69;
v-694, 708; vi-1, 572; vi—186; x1—1
Against desert entries follows the practice in preémption contests.
vi-1
In case of joint, where all the contestants unite in similar charges,
such common allegation may be taken in corroboration of the
separate affidavits of. XvI-329
Common allegations, in pending applications of different parties to
contest the same desert entry, may be accepted as corroborative
of the separate affidavits of. XVI-148
The right of two or more contestants to unite in a contest against a
desert-land entry can not be recognized to the exclusion of inter-
vening contestants. ' XvIr-148
A charge that the tract of land is not now nor never was desert land
in character or quality is sufficient to warrant a hearing as to the
character of the land. xvin-148
An allegation, equivalent to a charge of illegality in that the land
was non-desert at date of entry, is sufficient to warrant a hearing.
xvir—+420, 465
Forfeiture not warranted except on a clear preponderance of the
evidence. X6
Must fail if the default is cured prior to notice and such action is
not induced by knowledge of the impending suit, but is the result
of a previous bona fide intent. X—657



CONTEST. 117

Contest—Continued.
1X. DEsert LaAND—Continued.

The acts of July 26, 1894, and August 4, 1894, extending the time
for the submission of final proof, are applicable to an entry made
under the act of 1877, in default as to final proof at the passage of
said acts; and an entry occupying such status is not thereafter
subject to attack for non-compliance with law, until after the expi-
ration of the extended period provided for in said acts. xxv-150

The pendency of a departmental order suspending an entry deprives
the local and the General Land Office of jurisdiction to hear and
determine a. X—657; xvi-35; xvii—420, 465

On the ground of nonreclamation is premature, if the entry in ques-
tion was at one time suspended, and the statutory life of the entry
bas not expired exclusive of the period of suspension.  xxv-533

In determmning whether a, is premature where the entry has been
suspended, and the order of suspension revoked, time should be
held to run against the entryman from notice of the revocation.

XXx1-394

The suspension of an entry does not preclude, where the order has
heen vacated, and the entry has run the statutory period, exclusive
of the period of suspension. xx-324

Application to proceed against a suspended entry should he held
until the suspension is removed, and where the order removing the
suspension recognizes the right of the contestant to proceed an
intervening relinquishment will not defeat such right.  xvi-329

A charge of non-reclamation, within the statutory period, should not
be entertained where it appears that the land has been reclaimed
prior to the initiation of the contest. xxv-303

Filed at a time when the entryman is engaged in curmg his default
will not defeat his right to perfect his claim with a view to equi-
table action where he has shown diligence from the first and his
failure to effect reclamation is due to a mistake.

XvI-366; xvii-96

()n the ground of non-compliance with law must fail where it appears
that prior to the expiration of the entry the land was effectually
reclaimed and that the failure to maintain the requisite water sup-
ply was due to the wrongful act of the contestant; nor will such a
contest defeat equitable action on the entryman’s final proof sub-
mitted out of time. XvII-36

On the ground of failure to effect reclamation within the statutory
period must fail where the government has already examined
into the status of the entry and held the same intact. XVII-255

A charge of failure to reclaim is not sustained if water in sufficient
volume has been brought on the land and so disposed as to render
it available. xvni-16
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The failure of an entryman, who made an entry under the act of
1877, to advize the government, within the lifetime of such entry,
of his intention to accept the provisions of the amendatory act of
1891, leaves said entry subject to contest as if said act had not
been passed. xix-121, 231

In case of a, against an entry made under the act of 1877, where
election to proceed under the act of 1891 is pleaded by way of
special defense, it iy incumbent upon the defendant to establish the
facts necessary to sustain the plea. xx-218

On the ground of non-compliance with law, filed during the pend-
ency of the general order of February 7, 1882, suspending such

proceedings, confers no right. X657
The local officers may properly reject if in their judgment the charge
is premature. XX1—494

A stranger to the record will not be heard to allege that a contest is
premature where prior to the day set for hearing the entry is

reliquished. xv-319
The right to proceed with, is not defeated by a subsequent relin-
quishment. Xv-320

Reclamation by a transferee prior to initiation of, will not prevent
cancellation if it is shown that the entry was secured by false tes-
timony. Xv-5

Pendency of, does not excuse non-compliance with law. X1r-271

X. HoMEesTEAD. See sub-title No. v.
Application for the land is not required.
1140, 65; 11-209; 1v—24, 462
An application to enter filed by the contestant at the time of filing
his affidavit of, confers no right in the event of his xecuring a
judgment of cancellation, and can not be used by him in the exer-

cise of his preferred right. - XXTI-96
Does not require that the contestant should assert a claim ta the
land involved. =219 vir-584
May be instituted by alien. v—259
Offering a relinquishment for sale ix not a sufficient ground of con-
test. n—0; 1v-553
May be properly entertained upon any charge affecting the legality
of the claim. 1X-209
Local office may order, on charge of illegality. w—461

Charging the incompetency of the entryman under the law to per-
feet his entry is a good ground for. X-274
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Charging illegality—in that the residence, prerequisite to the execu-
tion of preliminary entry papers before a clerk of court, had not
been acquired—warrants cancellation if the charge is sustained.

vi—425; viI-245; vir-1; 1x-209; x-61; xv-337

A charge that the preliminary affidavit was executed before an offi-
cer not authorized by law to administer the requisite oath, warrants
the cancellation of a homestead entry if proven. XVII-92

Will not lie on a charge that the preliminary aflidavit was executed
bhefore a United States commissioner outside of the county in
which the land is situated. XXIT—$86

A clerical omission occurring in an original homestead aflidavit
does not furnish proper ground for a. XXI11-63

An allegation of settlement subsequent to that set up in support of
a prior adverse entry affords no basis for. X1X-507

Speculative character of entry shown as charged by proof of intent
to avoid compliance with law in the matter of residence.  xvnr-535

In the case of a, against an entry made under the general homestead
law by a native born Indian, who has abandoned the tribal rela-
tion, it is not necessary to serve notice upon the Indian agent or
Commissioner of Indian Affairs. XXVII-502

Cultivation is an essential requisite to compliance with the home-
stead law: and a charge of failure to cultivate furnishes a proper
basis for a hearing. XXTX-561

On the ground alone that the land embraced therein is untit for cul-
tivation, and of no value except for the timber thercon, will not

be entertained. xxrv-310
Local office may order a hearing to determine the right of a home-
stead applicant as against a railroad grant. X-281

Will lie against soldier’s homestead for failure to settle, improve,
and enter within six months after tiling, and the successful con-
testant has a preferred right of entry.

n-17; XX11-245; XXVvIr-502

Soldier’s homestead not subject to, for failure to settle and improve
within six months from tiling when initiated prior to December
15, 1882. -213

General charge of abandonment not sustained by proof of failure to
settle and improve within six months after filing under section

2304, R. S. =507
Will not lie against an application to make a soldier’s additional
homestead entry. xv-147

Will lie against a soldier’s additional homestead entry on the ground
of ity speculative character. XIX-163; XX-516
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A charge that a soldier’s additional entry has heen made through a
sale of the right is a proper subject for investigation. xv-114
Will not lie against a homestead declaratory statement, as it does
not constitute an appropriation of the land covered thereby, and
is no bar to the entry of another. xvi—494
Against a soldier’s homestead declaratory statement is invalid, and
a subsequent amendment thereof does not confer any priority as
against an intervening contest begun after the homesteader has
made entry under his declaratory statement. XXITI-2
A soldier’s homestead declaratory statement does not segregate the
land covered thereby, and is therefore not subject to contest;
hence the proper method of asserting a settlement claim adverse
thereto is by application to make entry within the statutory
period after settlement. XXVII-597
A charge that a second entry under section 13, act of March 2, 1889,
was allowed on a showing insuflicient under the departmental
regulations does not warrant a hearing, in the absence of affirma-
tive allegations as to the entryman’s actual disqualification under
the statute. XXVII-557
Before final certificate an cntry is open to attack on the ground that
the land is mineral in character, without regard to the date of_the

alleged mineral discovery. xv-290, 514
Discovery of mineral on the land after final entry does not render
the entry subject to. vi-570; xv-37

Against a homestead entry, commuted for town-site purposes, will
not be allowed after the issuance of final certificate except upon a
clear showing of facts that necessarily call for action on the part

of the government. X1x-384
By preémptor to clear record of subsequent homestead claim will
not be allowed. 1-584

Compliance with law pending, subject of another hearing. vi-28
For abandonment against settlers absent under act of June 4, 1880
(destruction of crops), would not lie until April 1, 1882. 1-28
It is competent fora contestant alleging abandonment prior to April
1, 1882, to show that the settler did not meet with a loss or failure
of crops. -111
Leave of absence is no protection against a contest for abandonment
where the entryman prior to such leave has failed to comply with
the law. xvi-540
An allegation to the effect that the evidence on which a leave of
absence was obtained is false and fraudulent, must be affirma-
tively established to warrant favorable action thereon.  xx-319
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Leave of absence granted under section 8, act of March 2, 1889, does
not preclude a, during such period on account of non-compliance
with law prior thereto. XVI-348

A leave of absence procured by an entryman, who in fact had not
established residence on the land, will not operate to defeat a sub-
sequent, in which abandonment is charged against the entry.

XIx—407; xx1—428; xx1x-54, 203

Where a leave of absence is granted a homesteader under the act of
March 2, 1889, a charge of abandonment will not lie against the
entry until the expiration of six months after the time for which
the leave of absence was granted. Xviir-331; xxvi-268

For abandonment will not lie where the absence of the entryman
from the land is due to forest fires, and is excused under the pro-
visions of the act of January 19, 1895. XXVII-691

A homestead entryman who is improperly allowed an extension of
time within which to make commuted payment, will be protected
as against an intervening contest charging non-compliance with
law, where it appears that he had complied with the law up to
the time he left the land under authority of said extension.

XXVvII-300
Based on a charge of non-compliance with law in the matter of resi-
dence and improvements should not be entertained where the
entry iy suspended on account of a defective survey.
x-297; x1-56, 370
Where an entry is suspended, a, initiated prior to the expiration of
six months from date of entry, excluding the period of suspen-
sion, is premature. XX11-692
A charge of failure to establish residence is fairly met where the
evidence shows that during the period involved the township plat
was suspended for the settlement of a private claim. xv-215
On the ground of abandonment must charge that the absence was
not due to military or naval service during time of war; act of
June 16, 1898, and circular of July 8, 1898. XXVII-146
The act of June 16, 1898, in requiring that under all contests in
which the charge is abandonment, it must be proved that the
settler’s absence was not due to military or naval service, does not
prescribe what shall be the measure of proof, nor of what it shall
consist; and the proof in such case will be held sufficient when it
shows with reasonable certainty that the absence was not due to
such service. XXIX-623.
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The provision in the act of June 16, 1898, requiring in case of a,
on the ground of abandonment at a time when the United States
is engaged in war, an allegation in the affidavit that the absence
of the settler was not due to employment in the army, navy, or
marine corps, is mandatory, and noncompliance therewith can
not be cured by amendment after service of process in a contest
to which the statute applies, and in which no appearance is made
by the defendant. XXI1X—484

The requirement of the act of June 16, 1898, that the affidavit, in
case of a, on the ground of abandonment, at a time when the
United States is engaged in war, must allege that the absence of
the settler was not due to employment in the army, navy, or
marine corps, is for the sole protection of the settler, and will be
considered waived by bim where he personally appears at the
hearing and makes a general defense, without specifically object-
ing to the affidavit hecause of the omission therefrom of the
required allegation, although he in general terms challenges its
sufficiency. XXx-57, 222

A long period of abandonment having been shown to exist at the
time of the outhreak of war, the presumption is that its continu-
ance during the war was due to the original cause or intent, and
not to the entryman’s employment in the army, navy, or marine
corps. XXX-294

In determining whether the allegations in an affidavit of, are suffi-
cient under the act of June 16, 1398, the matter to be considered
is whether said aflidavit charges abandonment during a time of
war, and if it does, then the requirement that it must also con-
tain the allegation that such abandonment was not caused by mili-

tary or naval service, must be observed. XXX—464
For abandonment will not lie until the expiration of six months and
one day after entry, exclusive of the day of entry. 1n-69, 151

A charge of failure to reside upon and cultivate land embraced
within a homestead entry, filed prior to the expiration of six
months from the date of entry, is premature. XXVII-247

The rule that a contest is premature if hegun before the expiration
of six months and a day after entry can only be invoked by the
contestee. vII—00

Where an affidavit of, is premature and subject to rejection for such
reason, but such action 18 not taken, and the local officers, after
the expiration of more than six months from the date of the entry,
authorize publication of notice, the contest should not thereafter
be dismissed as premature on the motion of a stranger to the
record. XXI1-467
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The authority of the land department to entertain a, is not abridged
by the fact that the affidavit of, is filed before the expiration of
the period covered by the charge, if the notice is served after such

period. XXVH-654
The rule in Baxter . Cross governs in all cases after it was rendered.
1n-15

On charges of abandonment, sale, and relinquishment not prema-
ture, though within less than six months after entry.
v-262; xxvin-315
Fraudulent intent in making an entry is not shown by the execution
of a relinquishment or an offer to sell the improvements on the
land. _ XX11-150
Charging sale of relinquishment must fail where it appears that the
instrument was executed during the sickness of the entryman and
when he could not go upon the land, was returned to him and

retained in his possession. X111-63Y
The sale of the land embraced within an entry is ground for, at any
time after the fact of such sale becomes known. X1-510

A charge of abandonment will not lie against a homestead claimant
prior to the allowance of his application to enter where his rights
depend on such application. x-510; XxvI-219

A departmental decision awarding the priority of right to a home-
stead claimant as against a prior preémptor, and directing the
suspension of the preémption entry to await the consummation
of the homestead claim, does not relicve the homesteader from the
necessity of showing compliance with law during the time prior
to such decision where such question was not then taken into con-
sideration. XI1x-117

Charge of abandonment must fail when the absence is due to judicial
restraint. v-6; vi-532; xv-554

Though premature, may he carried to cancellation in the absence of
objection or appeal. V=552

Initiation of, prior to the expiration of the six months allowed for
establishment of residence will not prevent cancellation if the
proof, submitted after such period, shows permanent ahandon-
ment. x-211

Charging abandonment and failure to establish residence is prema-
ture if brought prior to the expiration of the period accorded under
the law for the establishment of residence. Xvir-144

To sustain the charge of abandonment it must he shown that such
abandorment has continued for six months, and the complaint
must so allege. x-105
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An allegation that the claimant has never resided on the land, that
his home and place of business is elsewhere, is equivalent to a
charge of abandonment, and a notice issued thereon to answer
the charge of abandonment is not bad for variance. xmi-121

A charge of abandonment is not sustained by the mere fact that the
entryman united with others in locating a placer claim, unauthor-
ized by law, on part of the land covered by his entry. xvii—416

A charge of abandonment and failure to reside upon the land is suf-
ficiently specitic where it is set out ‘‘ that the defendant has wholly
abandoned said tract, that he has changed his residence therefrom
for more than six months since making said entry, and that said
tract is not settled upon and cultivated by said party as required
by law.” xvir-540

Where abandonment and change of residence are charged, and the
notice cites the entryman to respond to the charge of abandon-
ment, the variance is not such as to prejudice the rights of the
entryman. X-294

A charge of abandonment, change of residence, and failure to settle
is not an admission that residence has been established and does
not estop the contestant from proving failure to establish resi-
dence as required by law. x-346

A charge of abandonment is supported by evidence showing failure
to establish residence within six months after entry. x1-418, 602

On the ground of abandonment should show that the alleged aban-
donment was prior to final entry. x-556

A charge of abandonment will not be sustained, where it appears
that the entryman duly established residence on the land, and that
during his absence his family remained thereon. XXVvIr-181

Of divorced wife against the homestead entry of her former husbhand
on the ground of abandonment must fail where it appears that his
family lived upon the land during his absence and that she forcibly
retained possession on his return thereto. vII-35

A divorced wife who remains on the land covered by the homestead
entry of her husband, and shows the fact of his willful desertion
and abandonment, is entitled to a judgment of cancellation with a

preferred right of entry. Xvir-9
Of divorced wife against former husband’s claim for abandonment
permissible. -89

The good faith of an entrywoman in securing a divorce, as affecting
her qualifications under the homestead law, is not a matter for
investigation through a, under the act of May 14, 1880.

XXIX-96, 168
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Only the wife shall be heard to show her husband’s desertion of her
in proof of abandonment. 11-81; vir-35; xxi-152
In a contest on the ground of fraudulent inception or abandonment
priority of settlement can not be considered. 11-119, 620
Failure of the wife to reside on the land until after notice of, does
not impeach the good faith of the claimant where it is apparent
that her final removal is in compliance with a previous dona fide
intention of the claimant to make his home on the land.  x1-543
Testimony to the cffect that an entrywoman has married and moved
to her husband’s home, when the husband himself is at the same
time a homestead claimant, is proper evidence under a general
charge of abandonment. XX1-360
Charging abandonment and failure to maintain residence must fail
where the entryman dies within less than six months after entry
and prior to establishment of residence, but the heirs thereafter
cultivate and improve the land. 1x-31; x1v-141; xxr-181
The expired entry of a deceased homesteader can not be success-
fully contested for abandonment or non-compliance with law if it
appears that the entryman in his life earned a patent to the land
involved. xv-27
A charge of failure to improve and cultivate will not lie against
the heirs where the entryman dies within less than six months
of the expiration of the statutory period of residence required
of the entryman. xv-182
A charge of failure to cultivate, brought against the heirs within
six months after the death of the entryman, is not sufficient
ground to support a. ©XXvIi-5
The failure of a homesteader in his lifetime to establish residence on
the land, due time having elapsed therefor prior to his death, and
the subsequent failure of his heirs to reside thereon, require the
cancellation of the entry. xx11-511
A charge that neither the entryman nor his heirs have established
residence must fail where it appears that the entryman’s default
is due to sickness and poverty and that the widow subsequently
cultivated the land. Xv-252
A charge of failure to comply with the law against the heirs of a
homesteader can not be sustained, where such failure is due to the
wrongful acts of the contestant. x1x-511
In determining whether the heir of a homesteader has complied with
law in the matter of cultivation and improvement, the means
at the command of such heir, his good faith, and the fact that
such compliance with law had heen resumed prior to the initiation
of the contest, are all entitled to consideration. XXV-54t
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Under section 2297, R. S., it is not essential that ** abandonment ™
for more than six months **immediately preceding™ the contest
should be specifieally charged. IX—255

Proof that the claimant has actually changed his residence or aban-
doned the land for more than six months at ** any time™ warrants
an order of cancellation if the default has not been cured. 1x-255

On the charge of abandonment may be entertained following a suit
as to priority of right. v-149

In determining whether the charge of abandonment will lie the
claimant’s term of military service may be computed as forming
a part of the requisite residence. X1v-507

The designation by the entryman, under a Territorial statute, of
lands claimed as a ‘“homestead,” different from those embraced
in his entry, does not raise any presumption of abandonment
where said law permits a person to designate land on which he
does not reside as a ¢ homestead.” XX11-248

Homestead entry not the proper subject of, seven years after date
of entry. 1-112

May be properly entertained on a charge of abandonment, though
the statutory life of the entry has expired. XI1-285

A charge of failure to submit final proof within the statutory period
of seven years from the date of homestead entry states no cause of
action against an entryman that is entitled to the additional year

conferred by the act of July 26, 1894, XX1v-398
Proof of abandonment covering a period subsequent to the term of
residence required does not warrant cancellation. X1v-507
Will lic against homestead entry after the expiration of seven years
from date of entry. n-136; v-229; xv-27
May be entertained though not begun until after the expiration of
five years from date of entry. x-111

A charge of abandonment against a homestead entry is not estab-
lished, where the absence shown is subsequent to a period of five
vears’ continuous residence on the tract involved. XXVII-308

Filed five yvears after entry is not suflicient if confined to the words
of section 2297, R. 8., but should set forth the specitic defaultand
that it has not been cured. 1X-530; xx-185

After the expiration of five vears under a homestead entry a charge
of abandonment and change of residence will not he entertained
against the saine, in the absence of an allegation that the entryman
failed to comply with the law as to residence and cultivation dur-
ing the statutory period. XXIV-398

Against homestead entry for want of residence must follow section
2297, R, S. 1-560
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Must fail if the default charged is in good faith cured prior to serv-
ice of notice and such action of the claimant is not induced by
the filing of the contest.

vii-198; 1x-153, 299, 531; x1—00; x1v-141

An allegation of failure to comply with the law does not furnish a
basis for cancellation if not made until after the alleged default
has been cured. . XXVI-384

A charge of abandonment against a homestead entry must fail where
the entryman is residing upon the land when notice of the con-
test iy served. XVII-3

Under a, on the ground of abandonment, the defaul¢ will be held to
have been cured, where, prior to the issuance of notice, the wife
of the entryman returns to the land, and it does not appear that
he has established a residence elsewhere. x1x-515

An entry attacked for failure to reside on the land will not be can-
celed where the entryman in fact has established and maintained
residence on an adjacent tract, to which he acquired title after
his entry, but removed to the land covered by his entry prior to
notice of the contest, and no bad faith is shown to exist. xx1-15

Actual knowledge of an impending contest will not prejudice the
claimant if his subsequent compliance with law is in pursuance
of a previous bona fide intent. 1X-299

Acts in compliance with law performed by the claimant prior to
notice, but induced by the impending suit, will not cure the
default nor defeat the contest.

XI-121; xx1-17; xxm-581; xxv—44

Against a final entry on the ground that the entryman is not a citi-
zen must fail if the defect is cured prior to notice and such action
is not induced by the initiation of. x—474; x1-T1

On the ground of non-compliance against an entry made for the
minor heirs of a deceased soldier or seaman must fail if the land is
cultivated and improved for five vears succeeding date of entry.

x—482, 528

Charging want of prerequisite residence in filing preliminary affi-
davit and alleging an adverse priority must fail if such priority
is not established. 1x-20

Acts performed after the initiation of, will not relieve the entryman
of the consequence of non-compliance with law prior thereto.

x-133
An offer to sell the land may be proven in support of the charge
that the entry was speculative and fraudulent. VI-268

Proof that an entry is made in bad faith and not for the purpose of
actual settlement and cultivation warrants cancellation. . xvii-540
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A successful, against a homestead entry, embracing land covered by
a prior preémption filing, will not defeat the superior right of a
minor claimant under the preémption filing. XXV-384

The hardship resulting from an order of cancellation does not war-
rant the Department in ignoring the requirements of law. vii-584

Failure to establish residence within six months from the date of
entry warrants cancellation if the default is not cured prior to.

1X-523

A homestead entry must be canceled on due showing of a prior
adverse settlement right. XXxvI-301
The failure of a homesteader to make a living on his land is not
necessarily any evidence of his lack of good faith. xx-319
A homestead claim set up to defeat the entry of another will be can-
celed if the evidence shows non-compliance with law. vi-294
An honest settler’s rights may not be defeated on technical and spec-
ulative grounds. 11-163

Against the entry of an insane homesteader must fail if it appears
that the entryman had complied with the law up to the time why,
he became insane. XXIV—44h

The physical condition and poverty of a claimant may be taken in§5
consideration, where good faith isapparent, in determining whetheg
there has heen substantial compliance with the requirements «f
the homestead law. X1-166; xxn—2y

On the ground of priority of settlement, must fail if the allegatior
is not established by some preponderance of the evidence. .

XXII-50; XXIV-584; XXV-275,

In a, involving priority of settlement, doubt as to the fact of priority, .
or a finding of simultaneous settlement, does not justify an arbi-
trary division of the land between the parties, or an award thereof
to the highest bidder. xx1-201, 400

On the ground of a prior settlement right, the burden of proof is
upon the contestant to show that his settlement antedates both
the entry and settlement of the contestee, and if he fails to show
such priority the entry must stand. XX1m-201

The general rule that a settler ciaiming priority over one having an
entry of record must establish his claim by a preponderance of
the evidence may be so far departed from, in a special case, as to
reach an equitable conclusion, where, on the facts shown, justice
and equity require a division of the land between the parties.

XX1v-158

No right can be secured under the contest of one attacking an entry
on the ground of prior settlement, in the ahsence of some special
equity shown, if the charge as made is not established by a pre-
ponderance of the evidence. xxX1v-189
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On the ground of priority of settlement, must fail if it appears that
the contestant’s alleged acts of scttlement were not followed up
by the establishment and maintenance of residence.

XXI-97; xx11-279; xx1m-87; xxv-103, 279, 329; xxvii-562

In a, based upon alleged priority of settlement, it is not essential
that the aflidavit of, should set forth that the contestant has estab-
lished residence on the land if, at such time, residence on his part

is not necessary. Xxv-380
Pending, will not bar relinquishinent and right to make new entry
under the act of March 3, 1879. 1-93

XI. PregmpriOoN. Sece sub-title No. v.

Should not be allowed against a preémption claim before offer to
make final proof. 1-469; 1m1-517; 1v-134; v-176; 1x-92
Agninst preémption claims should only be allowed in exceptional
cases prior to the offer of final proof. 11-583; 1v-235; vii-126
Against an expired and abandoned preémption filing could not in
any event inure to the benefit of the contestant, and will not be
allowed. XX1-540
It is not the general policy of the land department to permit, against
filings, yet judgment on the merits may he given where the
defendant has made default and the evidence justifies cancellation.

! Xx-33

A definite charge supported by evidence at time of final proof, with
payment of costs, constitutes a, that is entitled to recognition.

Xx-325
After hearing and decision on the merits it is too late for the pre-
emptor to suggest that the contest is premature. 1v-236

Proceedings on offer to make tinal proof obviate the necessity of
formal contest in case of conflicting preémption claims.  1r-112
Proceedings on protest against preémption final proof do not con-
stitute. XXII-188
By a preémptor to clear the record of a prior preémption claim
will be allowed in exceptional cases only. H-583
Will not lie against a preémption filing for the purpose of securing
a preference right through its cancellation. X11-639
Not allowed against a flling by a stranger to the record. 14335, 446
Preémption claim, if put in issue, may be canceled hefore final proof

is offered. V=260
By a subsequent adverse claimant will lie against a preémption for
non-compliance with requirements. -596
Non-appearance of adverse claimant under notice of intention to
make final proof, does not bar subsequent, on his part.  1m-142

9632—02——Y
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On allegation of fraud a hearing will be had cven after approval of

final proof and allowance of entry. 11-54
A charge of fraud must fail if the allegation is not established by
such evidence as will convince a reasonable mind. XI-74

Where it is made to appear that the entry under attack was pro-
cured through false and fraudulent statements it must be canceled.
XI1r-594, 612

A final entry should not be canceled on the ground that it was made
in the interest of another, except upon convincing proof. xv-445
Based on an alleged mineral character of the land requires proof
that mineral was known to exist prior to final entry. X1r-108
Charge of abandonment will not lie on the ground of failure to estab-
lish and maintain residence prior to the allowance of application

to file declaratory statement. x-616
Abandonment must be proved affirmatively by a contestant alleg-
ing it. 11-625

- An allegation of abandonment after the submission of final proof is
not suflicient ground for. ' X11-492; XviI-20
During the pendency of, the entryman must comply with the law.
: X1-256

XII. SwaMp LanD.
Will lic against a selection of swamp land. v-31; x1v-658
Against a swamp selection, if successful, may secure a right of
entry. 1v—497
Against 2 swamp selection is not a statutory right, but recognized
as an aid in determining the true character of the land. X11-64
Against a swamp selection should not he allowed except on prima
Jucie showing that would warrant rejection of the claim under
the grant. XI11-64
Against a selection of land reported as of the character granted
should not be allowed, except upon a showing that would warrant
cancellation if the allegations were proven. X111-259
Against selections should not be allowed during the pendency of
government proceedings instituted to ascertain the character of

the land. X1r-259
The local office has no authority to entertain and act upon an appli-
cation to contest an approved swamp-land selection. XXI1I-591

XIII. TiMBer CULTURE. Sec sub-title herein, No. v,and Application,
sub-title No. 1x.

Forms for use in heginning. 1-653

Rules governing homestead are applicable in timber-culture. 1-132
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Circular regulations of August 18, 1887, directing the disposition of
applications to enter, filed with the contest, on termination of
suit. ' X111-670

The wife of the entryman is entitled to notice where it is known
that the entryman has disappeared and his whereabouts can not
be discovered. x11-203

In proceedings against the entry of a deceased person the devisee
of the sole heir of the entryman is the only party having an inter-
est in the entry. . XXI1-8

An agent employed to care for a timber-culture entry may properly
secure counsel to appear on hehalf of the ¢ntryman in the event
of a, against the entry. XVI-504

Should not be allowed to proceed while the section including the
land involved is suspended from entry on account of conflict with

a private claim. Xvi—450
For default during period the township plat is suspended will not
lie. Xvi—403
Contestant need not be a party in interest. 1n-219

No authority for, in the absence of application to enter.

1-152, 160, 626; 11-290; m-513, 571
Section 3, act of June 14, 1878, not in conflict with section 2, act of
May 14, 1880. A contestant under the later law is defined by the
earlier. 1-160, 626
Circular of December 20, 1582, issued on the Bundy-Livingston
ruling. ) 1-651

Circular issued under Bartlett-Dudley decision, February 13, 1883.
1-652
The omission to file an application for the land in a timber-culture
contest may be remedied prior to or at the hearing, if no other

right has intervened. : -296, 319
Tender of application to enter by the contestant held sufficient to
validate subsequent proceeding. -245

Second allowed where first was dismissed under the rule in Bundy’s
case, with permission to use on stipulation evidence already
taken. 1-160

The contestant, having filed application to enter hefore the dismissal
of his contest, is awarded a new contest from the date of such
filing in the ahsence of an intervening adverse right. mi-95

Right of, not defeated by -defective application to enter when an
‘offer to amend at the hearing was made. v-211
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XIII. TimBEr CurLturE—Continued.
If jurisdiction is lawfully acquired, it can not be divested by the
suhsequent act of the contestant, whereby he hecomes disqualified
to enter the land under the application filed with his contest.

v-684
Held good, as it followed the practice in force and there was an
application to enter prior to the order of dismissal. 1v-587
Prosecuted to final judgment prior to the Bundy decision not affected
thereby. v-246
In the ahsence of objection from the defendants, the want of formal
application to enter will be held as though waived. 1v-241
Against timber-culture entry must show contestant’s qualifications
for entry. : 11-292
On initiation of, tender of entry fees and commissions (with appli-
cation to enter) not required. v-684
Bundy . Livingston overruled in general circular of June 27, 1887,
vI-284
Application to enter not required at initiation of. vii-9;

X-3938; x1-199
Not hy one who has exhausted his rights under homestead and tim-
ber-culture laws. 1-276
The right of, against a timber-culture entry may be exercised by an
applicant for the land under the preémption law. (Overrules But-
tery ». Sprout, 2 L. D., 293.) v-591
Follows right of entry in case of default by the entryman.  1v-540
At the moment of default the land is open to entry by the first legal
claimant, notwithstanding an illegal contest ix pending against it.
: -206, 283, 297, 318
To clear the record is of the nature of action /n ren. 1v-540
An application to enter land embraced within the timber-culture
entry of another does not give the applicant the status of a con-
testant under section 3, act of June 14, 1878, in the absence of the
preseribed notice to the record entryman of such application.
XVII-585
An allegation of offer to sell the land not sufficient ground for.
v=-370; v-314; vI-268; viI-262
Sale and relinquishment good grounds for. 1v—245,
5225 viI-294; 1X-565
Charging the execution of a relinquishment, if established, does not
call for cancellation in the absence of fraud or bad faith on the
part of the entryman. xv—405
A charge that the entryman *“has failed to comply with the law”
does not present any fact for proof, and on objection thereto
should be amended. X1-575
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A general charge of abandonment, unaccompanied by a specific alle-
gation of non-compliance with law, will not warrant a hearing.
x11-107
A charge of abandonment will not lie against an entry under which
there has been full compliance with law for the statutory period.
XXv-155
Under a general charge of non-compliance with law in the matter of
cultivation and planting, the speculative character of the entry
can not be shown. X11-90
The defendant has the right to insist upon a specific statement of
the grounds of contest, and a retrial will be directed where both
charge and notice are indefinite and due exception is taken
thereto. xnr-337
Will lie on a charge of non-compliance with law, coupled with the
allegation that the pending suit of another against the entry is
collusive. X1-179
A charge of relinquishment is not established by showing the exe-
cution of an informal relinquishment for the purpose of securing

the payment of a note. X1-597
Charge of failure to raise more than one thousand trees held suf-
ficient, being made eight years after entry. ni—419
Case stated where the charge ‘* wholly abandoned” is held sufficient.
m-377

The allegation *‘ the land is of the class that will not produce timber”
is not a good ground of. vi1-578
A charge of failure to plant the required number of trees the third
year and failure to cultivate those planted sufficient. vi-299
False allegation in preliminary affidavit ground for. 1v-239
On the ground of illegal execution of preliminary affidavit is good.
X1v-466

Will lie against timber-culture entry for illegality. 11-290,

804; 1m-185

For illegal inception may be initiated without special authority of

the Commissioner. 11-302; 1v-239, 492

That an entry is held for the benefit of another is a good ground of.

vI-T91

The possessor of a relinquishment is not entitled to, but should file

the relinquishment and apply to enter. 1mi-150
Will not lie against an entry after the filing of a relinquishment.

n-304, 327

Will not lie against an entry not of record in the local office and

under which no right was ever asserted and where the land was

subsequently in good faith entered by another. x-59
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Contest—Continued.
XI1I. TiMmBer CuLTurRE—Continued.

A charge of non-compliance with law made prior to the expiration
of the first year after entry is premature and does not authorize
proceedings against the entry. 1Iv-241; x-268

An allegation of non-compliance with law will not lie when made
prior to the expiration of the year in which it is alleged to have
occurred. vii—452; 1x-148; xxvirn-245

Affidavit of contest against timber-culture entry must be executed
after the expiration of the year in which the failure is charged.

11-249

May be entertained, though affidavit of was filed before the expira-
tion of the period covered by the charge, where the notice was
served after such period. - vI-299

Entry perfected July 5, 1882, contest affidavit filed July 5, 1884,
charging failure to break requisite ten acres: Held, not premature
nor in abridgment of entryman’s defense. vI-795

Where the charge as laid practically covers the year and the usual
planting seasons embraced therein, and. where the notice is served
after the expiration of the year, and the hearing is after its expi-
ration, evidence should not be excluded as to said year because it
has not quite terminated at the date of filing contest. xx1-191

Not premature when the day set for hearing is subsequent to the
expiration of the year in which the default is charged and the
notice is not served until after the expiration of said yvear. xmm-258

Begun prior to the expiration of the year in which the default is
charged should not be dismissed prior to the day fixed for hear-
ing and without notice to the contestant. XI-124

An extension of time under section 2, act of June 14, 1878, does not
during its existence protect the entry from. 1x-350; x-302

A stranger to the record can not be heard to allege that a contest is
premature. x-108

Affidavit of, should charge the continuance of the default alleged.

11-301; 1v-84; x-593; xx-275

An gllegation as to the existence and continuance of default is suffi-
cient if such default is alleged to exist at the time the affidavit of
contest is made. vi-530

Afhdavit of, must show the continuance of the default alleged; but
leave to amend may be given where the complaint is defective in
this particular. x-181

A charge that no part of the first five acres was cultivated the fourth
year and that there has been no cultivation of any portion of the
tract is equivalent to an allegation that the default continues to
exist. : IX-644



CONTEST. 135

Contest—Continued.

XI1I. TrmBer CuLtureE—Continued.
Resting on specific charge as to one year does not include previous
years. v-329
Against timber-culture entry, alleging abandonment for the year
next preceding and failure to cultivate as required and to break
tive acres, is sufficient. 11-220
Will not lie when default is cured prior to initiation of suit.
1-142, 1465 11-262, 302; 1v-368, 494; vi-825; vii—H0; x-591
Will be dismissed where default is cured prior to contest, and the
entryman, if he continue to comply with the law, will be entitled
to commute under the act of March 3, 1891. XXIX-641
Moust fail if the entrynan, prior to the initiation thereof, commences
in good faith to cure the default. 11-263; 1x—644; x-232, 373
Must fail if the default charged is cured before service of notice.
VII-552; X1-5
Good faith an important clement in considering evidence as to com-
pliance with law between the dates of filing aflidavit of contest
and service of notice. vIi-552
An attempt to cure a default before service of notice can not be
accepted as evidence of good faith if such action is induced by
the impending contest. - I1X-289; x1—403
Should be dismissed when the default charged was not due to the
neglect or bad faith of the entryman and was cured on the day
that notice issued for publication. VII-S
Actual knowledge of an impending, will not prejudice the claimant
if his subsequent compliance with the law is in pursuance of a
previous dona fide intent. XI1-5
Must fail where the defendant cures his default prior to legal serv-
ice of notice, and it does not appear that the compliance with law
was induced by knowledge of the impending suit. XX1-335
Acts in compliance with law, performed after initiation of, but
prior to service of notice, may be accepted as indicative of good
faith if not induced by actual notice of the pending suit.
x1-189; x11-568
Acts in compliance with law, performed after initiation of, will not
relieve the entryman from the effect of a default existing at date
of contest. X1—423
If good faith is apparent, failure to fully comply with the law may
be excused where such failure is the result of a mistake and an
cffort is made to cure the default prior to the initiation of. x1-252
The entryman’s good faith may be properly considered.
VI-T55; vII-331, 365, 440, +11, 468
Charging speculative entry should clearly demonstrate the fact to
warrant cancellation, especially when brought after years of labor
upon the land. vi-610



136 CONTEST.

Contest—Continued.
XIII. TimBer CuLTureE—Continued.
Should not be sustained unless substantial non-compliance is shown

under a specific charge. IX-148; xvi-504
Clear preponderance of evidence required to warrant judgment of
forfeiture. =129, 153; vi-660; vii-373

Judgment of cancellation not warranted if the specific charge, as
laid in the aflidavit of contest and notice, is not sustained by the
evidence. XVI-380

Failing on the issue joined, the contestant will not be heard to say
that the entryman can not show compliance with the law in the
statutory period. 11-305; x-232

If the specific allegations fail for want of evidence, advantage can
not he taken, under a general charge of non-compliance, of evi-
dence showing a default not specifically charged. In such a case
the issue is between the entryman and the government.  vir—o3

The acts or omissions of the entryman after date of initiation of
the contest do not affect the contestant’™ rights. 11-280

On the ground that the land is not *“‘devoid of timber,” must fail if
it appears that the entry was allowed in accordance with the rul-
ings then in force.

v-261; vi-225; vii-75; viII-534; 1X-95; x-190; xxv-63

Proof of an offer to sell does not in itself justify a conclusion that

the entry was not made in good faith. x-20
Proof of an offer to sell and conditional acceptance thercof will not
authorize cancellation. 1x-609

Evidence showing contract of sale, made after three vears’ compli-
ance with law, does not establish the charge that the entry was
made with a speculative intent. 1X-327

Execution of power of attorney containing, among other things,
authority to sell is not sufficient to warrant cancellation.  vii—493

Proof of sale and removal from the land of a small quantity of stone
will not warrant cancellation. X-20

The right of, on the ground of non-compliance with law is not
defeated by showing that the contestant was employed to do the
necessary work if it appears a special contract was made that said
work was to be paid for in advance, and was not performed for
the reason that the payment was not made as stipulated.  xxm—480

The contestant cannot be heard to complain of the entryman’s fail-
ure to comply with the law if such failure is the result of the
wrongful act of the contestant. X-318, 585; x1-177

Contestant is estopped from charging non-compliance with law
where he, ax agent, had undertaken to fulfill the requirements of
the law. 1Iv-205; viI-24; XvI-365
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Contest—Continued.
XIII. Trmeer CurLturE—Continued.

Charges of non-compliance with law must fail if it is shown that
the alleged failure was due to the illegal and adverse possession of
another. x-57

Non-compliance with law may be excused where due to threats of
personal violence, but the showing should disclose reasonable
grounds to fear personal injury. Xrv-65

Failure to hreak or cultivate the first year does not warrant cancel-
lation where a former entryman has left the land in a condition of
cultivation to be utilized in compliance with law.

1-137; m—482; 1v-175, 543; x-322; xv-9

Failure to break the full amount required the first year does not
necessarily call for cancellation if good faith is manifest.

VI-829; viI-365, 441

Cancellation not warranted by failure to break the requisite number
of acres where the entryman supposed that he had complied with
the law and made good the deficiency as soon as discovered.

1X-180

Failure to break the requisite acreage within the statutory period
may be excused where it is not the result of negligence and the
default is in good faith cured as soon as possible, though not till

after the initiation of. x-153
That part of the breaking, through mistake, is not on the land entered
does not call for cancellation. x-585

Slight deficiency in acreage will not justify cancellation where a
greater number of trees are growing on the land than is required
on the statutory ten acres at final proof. 1X-567

Failure to plant the full acreage or secure the requisite growth of
trees does not necessarily call for capeellation where good faith is

manifest. X11-254
Failure to secure a growth of trees does not call for cancellation if
such failure is not due to negligence. x-591;

X1-502; xnr-90; xrv—23; x1x-172, 499

Charging failure to plant the requisite acreage within the statutory
period must fail if such default is solely due to the unusual
inclemency of the weather. x—470
Must be dismissed although the requisite number of trees are not
shown where the entryman has for a number of years complied
with the law in good faith and the default is not attributable to
negligence. VII-27
Failure to secure the requisite growth of trees ealls for cancella-
tion where the absence of good faith in the matter of planting and
cultivation is apparent. XXVI-690
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Contest—Continued.
XIII. Timer Currvre—Continued.
Failure to secure the required growth within the statutory period
casts upon the defendant the hurden of showing that such failure
was without fault on his part. vii—417, 63
Where the rights of a third party are not involved the government
will not insist on forfeiture unless bad faith is shown.
vii-89; x-107
Based on a charge of noncompliance with law may be defended by
an intervening entryman claiming under a relinquishment.
: x-302
Partial compliance with the law being shown by the entryman,ehe
may amend his entry, retaining such portions as he is entitled to
by his said compliance, the contestant taking the remainder by
virtue of his preference right. vI-689
One who alleges and proves a substantial failure on the part of the
entryman to comply with any statutory requirement is entitled to
a judgment of cancellation as against the entire entry (Liinderman

2. Wait, overruled). XIII—459
No defense to a charge of noncompliance with law that the entry
was included within a swamp selection. XI1x—484

No defense to a charge of noncompliance with law that the land
would not grow trees without irrigation, and that such treatment
of the land was not practicable. vii-511; xvi-115; xix—493

Plea of sickness not a good defense against a charge of concompli-
ance with law if the claimant was in default at the time he was
disabled for further compliance. x-352

Cancellation warranted where, after the lapse of six years, no trees
are growing on the land and no excuse is offered for such failure.

viI-61

Not a good defense that the default was the result of the negligence
of entryman’s agent. 1-120: 1v—493; viI-63; x-341; x1-161

Proof of ‘“‘plowing” is an answer to the charge of failure to
*break.” vI-669

An entryman may declare his intentions, make timber-culture entry,
and absent himself from the country for two years or more with-
out forfeiting the entry, provided that he returns and that the law
is complied with. 1-251

Against an entry that appears of record through the failure of the
local office to act upon the relinquishment thereof must fail where
the party filing such relinquishment has thereafter complied with
the law in the belief that his entry of the land has heen allowed,
and the contestant begins proceedings with full knowledge of the
fucts. X1-592
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For failure to break the requisite five acres the first year must fail
where it appears that through an error of the local office in
describing the land applied for the breaking was done on an
adjacent tract. xmi-116

Charging non-compliance must fail where it appears that the requi-
site acts of cultivation were performed in good faith prior to the
time fixed therefor and that the result of such course was not
injurious to the growth of the trees. v-175; xv-591

Against an entry for invalidity because made by an employce of the
land department must fail, where it appears that the entry was
allowed under express ruling of the Commissioner, and the entry-
man afterwards complied with the law and was not in government
employ at the time of the contest. (See 2 L. D., 314.) xvi-83

A charge of failure to submit final proof within the statutory life of
the entry, must fail where it appears that under the extension of
time authorized by the act of May 20, 1876, the entryvman is not
in default. XX1-315

A charge of failure to submit final proof within the statutory
period will not defeat equitable action on the entry if such failure

is satisfactorily explained. - XXv-501
Right to proceed with pending, not defeated by the commutation
privilege conferred by section 1, act of March 3, 1891. XIX-38

Aguinst an entry, initiated after the pussage of the act of March 3,
1893, in which the charge 1s non-compliance with law, presents
no cause of action, in the absence of an allegation of default on
the part of the entryman occurring during the first eight years
of the entry. XXVI-6T0

XIV. Coarn Lanb.
May be entertained against a coal entry, and if successful a pre-
ferred right of entry secured therehy. X1-336

XV. Tmmser LaND.
Will lie against an entry under the act of June 3, 1878, with a pre-
ferred right to the contestant if successful. xvii-151

Contestant. See Application; Contest; [Practice, sub-title No. vi;
Relinquishment.
1. GENERALLY.
I1. PrEFERENCE RIGHT.

I. GENERALLY.
Right of, tirst regulated by the act of May 14, 1880, 1-76; 17-60

An alien is not disqualified to initiute contest proceedings against
an entry. xvir-503, 530
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Contestant—Continued.

I. GeNERALLY—Continued.
Qualifications as an entryman not requisite. r-18;
1v-183; v=2359, 296: x1-375; xx11-205
Validity of contest not affected by the fact that the contestant is a
minor. Xvi—403
The qualifications of a, are not material until such time ax he may
apply to exercise the preferred right of entry accorded to the suc-
cesful contestant. X1x-106
In a contest wherein the, alleges a superior right in himself to the
land it is incumbent upon him to establish his qualifications as an
entryman. XXI11—472
A tenant at will of a homesteader is not, by reason of such relation
to the entryman, precluded from contesting his entry.  xx1-581
The right of a party to be heard as a, against an entry. and appli-
cant for the land covered thereby, will not be recognized where
it appears that he is at the same time the attorney of another

claimant for the same tract. XX11-86
Generally must be a party in interest. n-219

A guardian of the minor children of a deceased soldier may institute
a contest on behalf of his wards, and exercise the preference right
by filing a soldier’s declaratory statement for said minor children;
and this right will not be defeated by the failure of the guardian
to set forth in the aflidavit 6f contest the capacity in which he
was then acting. XXIV—472

Party without interest may institute contest against forfeited or
abandoned homestead or timber-culture claims, but not against

preémptions. 11-219
Distinction between ¢ protestant”™ and. VI-T763
A “protestant™ does not become a, by filing an affidavit of contest

in the absence of official action thereon. xv-23

One who prefers charges against an entry, furnishes evidence in
support thereof, and pays the cost of hiz own testimony is a con-
testant, though he may formally waive the statutory preference
right. XII-722

A stipulation that a hearing ordered on a protest shall be treated as
a contest, will not give the protestant the rights of a contestant, if
he has not brought himself within the rules regulating the initia-
tion and prosecution of a contest. XIX—H2

An order for a hearing, based on an affidavit accompanying an
appeal from the rejection of an application to enter does not con-
fer the status of a contestant upon the applicant. XIX—442
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Contestant—Continued.
I. GeExEraLLY—Continued.

That a party styles his proceeding against a homestead at the time
of final proof a ‘‘ protest” will not defeat his right as a, where he
files at such time a corroborated charge, pays the costs, and claims
a preferred right; nor can the entryman in such case defeat said
proceedings by the withdrawal of his final proof. xx-342

A protest filed by a third party, during the pendency of a contest,
setting up his own claims to the tract, and protesting against the
recognition of any claims save his own in the event of the cancel-
lation of the subsisting entry, does not confer upon said party
the status of a, nor any right as against one claiming under a sub-
sequent relinquishment. xx-147

One who appears at the time fixed for the submission of preémption
final proof and files a definite charge, in due form, against the
alleged right of entry on the part of the presmptor, pays the
costs of the proceedings, and secures a favorable judgment, is
entitled to the status of a successful contestant under the act of
May 14, 1880. Xx-325

Must pay the fees of the Land Office in the proceedings instituted
to secure cancellation in order to acquire a preference right.

X1v-299, 646; xx-153; xx1u—19

Who, after the submission of his own testimony, declines to pay the
further costs of the case is without interest in the controversy, and
has no standing to complain of the refusal of the local officers to
recognize him in the subsequent proceedings. XX11—462

Who desires to maintain his status as such must pay the expenses of
a rehearing. xvi—81

On failure of, to pay the costs the case may thereafter be treated as
between the entryman and the government. XXVvI-210

A successful, who tenders all the fees required of him by the local
officers at the time he applies to enter, loses no right that can be
taken advantage of by an intervening cntryman if the amount of
the tender is less than the legal fees. xvi-514

An actual tender of the fees prescribed on the allowance of an entry,
is not required of a successful, who applies to exercise his pre-
ferred right in the presence of an intervening adverse entry of

record. Xviir-75
Protestant, by complying with the law and regulations, can secure
the rights of a. vI-163
Can not transfer right of contest. 76
Motive of, in attacking entry not material to defense. v-296

Right of the, dependent upon the successful issue of the contest.
v-248; viir-139, 357
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Contestant—(‘ontinucd.
I. GeENERALLY -Continued.

Right of, dependent upon status of land at date of contest. 1x—461
Right of the suecessful, rests upon the judgment and not upon the

clerical act of cancellation. 1v-248
Is not entitled to a preference right unless the cancellation or relin-
quishment of the centry is the result of the contest. X11-25

Is not entitled to a judgment of cancellation unless he shows a sub-
stantial non-compliance with law in a matter specifically alleged.
1Xx-148

Right of the, must depend on his ability to sustain the charge, when
the entry is canceled on intervening relinquishment not the result

of the contest. VII—442
The right of a, to he heard will not he defeated by a hearing inad-
vertently ordered on a later contest. XX1-91
Right of, not affected by the failure of the local office to act upon
the application to contest. 1x-18
Right of, not defeated by a fraudulent intervening contest. 1x-314
Right of a, not defeated by intervening claims. 1X-269

The first, in time is entitled to the first process and hearing, and if,
for any cause, he fails to sustain his charges, the second contest-
ant in time is then entitled to be heard. x1x-501

Right of second, relates back to the date of filing contest aflidavit.

1v—506: vi-530

Right of sccond, can not he defeated by curing the default charged

after contest is filed and pending the disposition of a prior fraud-

ulent and collusive contest. vi-530
The right of a second, abates on the filing of a relinquishment in
the pending suit. xx-3

Entry made by a, on a relinquishment, during the pendency of a
second contest charging disqualification of the original entryman
and collusion with the first contestant, permitted to stand, where
the allegations in said contest are not supported by the evidence.

XX1x-211

Second, can not question, collaterally, the sufficiency of the evidence
on which a judgment of cancellation was rendered in the prior
contest against the same entry. vii—400; x1x—488

Withdrawal of, will not prevent action of the Department on the
evidence. v—40, 385; x11—495

Waiving his rights leaves the case as between the entryman and the
government. 111408

Personal attendance of, at hearing presumptively essential, and the
claimant ean not take advantage of his absence where it was due
to the fault of said claimant. vII-60
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Contestant—Continued.
I. GENErRaLLY—Continued.

Circular instructions of the land department (that entry on land in
the possession of a settler is invalid) in force at initiation of a con-
test, though subsequently revoked, protect the contestant. 11-66

Right of, as against one claiming under a subsequent relinquish-
ment attaches as of the date when the aflidavit of contest is filed
if the charge therein i sustained. Xv—413

Takes nothing under a relinquishment that is not the vesult of his
suit. In such case his rights depend on the establishment of his
charge against the cutry. XXI1-333; Xx11-71

Right of, to proceed against an entry not impaired by a relinquish-
ment. accompanied by an application to enter, filed after initia-
tion of contest. X-256; X1-63, 525

No rights of, defeated by a relinquishment filed pending contest.

I-546; 1X—H0; x-105, 302; X1v=306; XVvI1-329; xvin-92, 108

The right of a, to be heard on a charge of abandonment is not de-

-feated by a subsequent relinquishment, and intervening adverse
entry of a third party, even though the relinquishment is not the
result of the contest. X1x-175

Where a relinquishment is filed during the pendency of a contest,
on which notice has not issued and a third party is allowed to
enter the land involved, the burden is upon the, to show that the
charge in said contest is well founded. XXv-359

Rights of a, not defeated by a relinquishment filed during the pend-
ency of the contest if the evidence submitted warrants cancella-
tion on the charge as laid by him. X1r-19, 34

The relinquishment of a contested entry does not defeat right of
a, if he can show that his contest caused the cancellation of the
entry. X437

Is entitled to the benetit of a relinquishment if filed as the result of
a contest, though the charge is technically insufticient to warrant
a hearing. x-105; x1x-8

Right of, not defeated by a relinquishment and the intervening
entry of a third party filed durving the pendency of the contest.

11-265, 283 x-308; xvi-H14

Right of, after award of preference right. not atfected by a relin-
quishment of the contested entry. Xxi—474

The failure of one holding a relinquishment to file the same until
after the initiation of contest by another will not defeat or impair
the right of the contestant. IX-264

In case of relinquishment pending contest, entry may be made sub-
ject to the right of contestant. 11-546
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Contestant—Continuea.
1. GENERALLY—Continued.

Right of, under act of May 14, 1880, is personal, and on his death
the question at issue is between the government and the entry-

man. 11-5; v-369; vi-93, 755; vii—491; vir-598; 1x-287
The right of a, is personal, and the devisee of a contestant takes no
right in the contest. XVIIT—446

Right of the, is only held personal and terminating with his death
where he has no other than the preference right of a successful
contestant. vii—405

The right to complete an entry initiated by one who contests a tim-
ber-culture entry and applies to enter the land covered thereby,
but dies prior to the favorable termination of the suit, descends
to the heirs. 1X-161; xii-34

The rule that the right of, is personal and does not descend to his
beirs is not applicable to a case where the contestant asserts a
prior-settlement right. xv-19

The right of a settler, with a pending application to make homestead
entry, who dies before the determination of a contest instituted
by him against a prior adverse entry, descends to his heirs, and
may be perfected by them on the cancellation of the entry under
attack; and this right is in no manner dependent upon the pro-
visions of the act of July 26, 1892, with respect to the heirs of a.

XXI11-300

The right of a settler on a tract embraced within a railroad selection,
who applies to enter, accompanying his application with an affi-
davit of contest against the railroad sclection, and thereafter dies
before any action is taken, descends to his heirs, and may be per-
fected by them on the elimination of ihe selection. XXVII-621

Act of May 14, 1880, amended, so that heirs of a deceased contestant
may proceed with the suit. Circular of January 9, 1893.  xvi-34

Under section 2, act of July 26, 1892, the heirs of a, if citizens of
the United States, are entitled to continue the prosecution of a
contest in the event of the contestant’s death before the final ter-

. mination of the suit. . xvIii—402

The act of July 26, 1892, amending section 2, act of May 14, 1850,
and providing that the heirs of a deceased, may proceed with the
contest, is not applicable where the contestant dies prior to said
act. XVI-340; "X VIII—446

Contestant’s failure to tile affidavit as to qualification can not be set
up for the first time on appeal. -513

Rights of timber-culture, defined and limited by the act of June 14,
L878. 1-160

Right of timber-culture, who applies to enter depends upon estab-
lishment of default alleged. vi-357
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Of timber-culture entry may acquire a preference right under the
act of May 14, 1880, though no application to enter is filed with
the contest. viI-9; x-398

Who is successful must make affidavit that he has not exhausted his
right since filing application before his entry will be allowed.

11-360

Requiring the successful contestant of a timber-culture entry to file
a supplemental affidavit as to his qualification to enter will not
impair rights under his application filed at the initiation of the
suit. vI1-330

Of timber-culture entry can not insist on forfeiture of entire entry
where only partial failure is shown and bad faith does not exist.
(See 13 L. D., 459.) vI-689, 829

Of timber-culture entry estopped from setting up want of cultiva-
tion where he had charge of the land for that purpose. 1v-205

Can not take advantage of evidence showing a default not specific-
ally charged where the specific charges have failed.  vi-89,408

Who has obtained a judgment of cancellation as to part of an entry
may waive the preference right thus secured and attack the entry
in its entirety, or exercise such right and then proceed against
the remainder of said entry. X1-271

I1. PrerFERENCE RiGHT. See Homestead, sub-title Act of June 15,
1880.

One who contests an entry and secures the cancellation thereof is
entitled to a preferred right of entry. x1r-113
It is offered as the only adequate means of protecting the United
States against the illegal acquisition of public lands, and it is the
duty of the land department to encourage the policy. 11-260
Is akin to the law granting to the informer a moiety of the penalty
in criminal cases; by acceptance of the information contestant
acquires the right to furnish the proofs and obtain the reward.
11-61, 167
In a hearing ordered between two settlers to test a question of
alleged priority, a ‘ preference right of entry” is not acquired as
under a. x1-251
Who alleges the death of an entryman, and that the deceased left
no heirs competent to inherit his rights, and secures the cancella-
tion of the entry on the proof of such allegations, ix entitled to a
preferred right of entry. Xxvi-136

9632—02-—10
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Contestant—Continued.
II. PreFeERENCE RigET—Continued.

Who holds a relinquishment and brings a contest against the entry
covered thereby, charging the fact of relinquishment, acquires
no preferred right, if he subsequently files said relinquishment
and the eutry is canceled. XvI-358

Who, pending his contest, purchases a relinquishment of the con-
tested entry and files the same does not thereby acquire the
status of a successful, and the right of a settler, who is then
residing on the land, will take effect at once on the filing of the
relinquishment and exclude the claim of the contestant.

Xvi—412
The preferred right of a, is not secured by the purchase of a relin-
quishment. xv-441

Acquired by successful attack for fraud or illegality.  1v-370, 461
One who successfully contests a desert-land entry is entitled to a -
preference right of entry under the act of May 14, 1880.
mI-69; v-694, 712; vi-1, 572; vii-186; xv-320; x1x-382
A settlement claim, on unsurveyed land subsequently included
within the desert-land entry of another, will defeat the preference
right of one who successfully attacks said entry, if duly asserted
on the survey of the land. XXVII-594
A preémptor who contests and secures the cancellation of a prior
desert-land entry in conflict with his filing, and thereupon perfects
his predmption claim, exhausts thereby his preferred right and
has no claim as a successful contestant against the remainder of
the tract covered by the contested entry. xvri-119
The successful termination of a homestead contest on any charge
affecting the legality of the claim secures the right conferred by

the act of May 14, 1880. x-209
Of an entry under the timber and stone act acquires a preferred
right if successful. xvo-151

May be properly awarded to one who has made application to con-
test, at his own expense, a coal entry, and furnishes informa-
tion which leads to the cancellation of said entry on proceedings
subsequently instituted by the land department. x11-336

Accorded a succesful contestant by the act of May 14, 1880, may
properly extend to an agricultural claimant who successfully con-
tests & mineral claim, and clears the record thereof.

XVI-8; x1x-184

Of a scrip location is entitled to preference right of entry if success-
ful. x1v-523; xxv-92

May be secured by contest against an entry of Kansas Indian trust
land. 1x-329
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Not secured through contest against a preémption filing.
n-581; 1x-92; x11-639
Not secured by proceedings on protest against an application to
enter. XX1x-168
Acquired by successful attack upon swamp selection.
1v—497; x1v-658
May be secured as to the land finally excluded from an entry allowed
for more than 160 acres and contested for such irregularity.

vIn-205

Is not accorded for successful contest against timber-culture entry
for illegality. 1—421
One who contests successfully an illegal timber-culture entry
acquires a preferred right of entry. 11-290, 304; 1m-185
Without the right of contest under the timber-culture law there
can be no preference right acquired. 1-626
Contestant against timber-culture entry has a preferred right of
entry under section 2, act of May 14, 1880. 11-323

Attaches where the contestant (timber-culture) has proved the
charge, though he failed to file application for the land.

-307, 319
Timber-culture contestant who seeks to take the land as a pre-
emptor acquires no right (overruled, 5 L. D., 591). n-293

Is personal and can not be transferred.

1-42, 76, 487; vII-186, 491; x~560

Is a mere privilege, which the contestant may at any time waive.
1141, 257, 323; 1v—535
The preferred right of a successful, is personal and can not be
transferred to another. The transferee in such case acquires no
right that he can assert as against the intervening entry of
another. xv-394
Conceding that one who furnishes evidence on which a patent is set
aside is equitably entitled to a preferred right of entry, there is
no authority for recognizing such equity as the subject of transfer.
' xx1x-178
The preferred right of a successful, can not be defeated by the prior
settlement of a third party who fails to assert his claim in the con-
test proceedings. XXv-289
A settlement on land covered by the entry of another, confers no
right as against a successful, who secures the cancellation of such
entry. XX1v—432
The preferred right of a successful, is not defeated or impaired by
adverse settlement claims acquired subsequent to the entry under
attack. xxIv-221; xxvi-31
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A settlement made subject to the right of a successful, defeats the
subsequent entry of a third party who files a waiver of the con-

testant’s preferred right. xv—443
Waiver of, confers no right upon a third party as against the origi-
nal entryman. vii-381
May be waived, and after such waiver the land is subject to entry
by the first qualified applicant. v-293; x-560
The right of the successful contestant to waive is one with which
the government has no concern. m-560

Who, during the trial, waives his preferred right, is no longer a
party in interest; and the case is thereafter a matter between the

entryman and the government. XXIX-606
If sold, may be filed without specitic authority therefor from the
contestant. v-294

Where waived by an amicable and executed agreement with a third
person whose entry has been allowed pending the contest the
entries thereunder may be allowed to stand. 11-257

Will not be held forfeited on a charge that the contestant has sold
such right to another, where it appears that the contract of sale,
if made, was not carried into effect, and that the contestant
promptly applied to exercise his right. xvI-330

Questions as to the preference right of a, can only arise on appli-
cation to exercise such right, and should not be decided prior
thereto. 1v-393; vi-238; 1x-391; x1-157;

X1v-587; xv—415; xx1—461; xx11-22, 205; xxv—489

The rule that the question of preference right will be deferred until
an application is made for its exercise, is not applicable where the
record discloses that the, is disqualified as an entryman, or where
the, is estopped from entering the land as against the adverse

claim of another. xxvir-30
Under the act of May 14, 1880, is not secured unless the cancellation
of entry is caused by the contest. 1x-193, 211

Dependent upon ability to establish the charge against the entry.
1-104; viI—46; 1x—440

Awarded without respect to the allegations on which the contest
was initiated. 1-145
The right of a successful,accorded by section 2,act of May 14,1880,
is not dependent upon the truth of the charge as laid, if the can-
cellation of the entry is the result of a contest prosecuted in good
faith. XX1V-221
Under the supervisory authority of the Department a preference
right of entry may be accorded a party through whose efforts an
entry is canceled, though he may not be entitled to be heard as a,
against such entry. ~ XXII-514
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Will not be affected by the contestant’s former relation to the land.
1v-19

None attaches where the contest has been improperly brought.
1n-285
Not dependent upon intention to use the same when bringing suit.
v-360
No preference right acquired by, if the contest is not begun and
prosecuted in good faith to acquire title to the land. X1-5

Not secured through a speculative or fraudulent contest.

v-358; vi-164, 288; viii-248; 1x—491; x-250;
xXmi-132, 493; xvii-180; xrx—426
Can not be secured through a contest prosecuted in the name of

another. viI-186
Will not be permitted to take advantage of his own wrong and thus
secure a preference right of entry. 1x-177

Not defeated because the entry was canceled on record evidence.
1v—461, 517; v—404
Who files an affidavit of contest subject to the prior contests of two
others is not entitled to a preferred right where he makes no
charge against said contests and the cancellation of the entry is
not the result of his suit. xv-375
A second, whose application to contest is held pending the disposi-
tion of a prior suit on the same ground, acquires no preference
right if the entry is canceled as the result of a hearing ordered to
determine all conflicting claims. xv-324
A second, who files an affidavit of contest secures no preference
right thereby if the entry is canceled on the prior contest.

XI111-696

Preference right of, not defeated by a hearing inadvertently ordered
on the subsequent contest of another. xn-318
Not secured by one who simply avails himself of action already
taken by the government. vI1-833
Not secured by furnishing information as basis for special agent’s
report. vI-828

Not secured by a contest filed during the pendency of government
proceedings against the entry if such entry is canceled as the
result of said proceedings. x-211, 569; x11-25

One admitted as amicus curie is entitled to a preferred right of
entry under the act of May 14, 1880, if he procuresa cancellation.

11-21
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Preference right of, not defeated by the cancellation of the contested
entry on subsequent proceedings by the government where prior
thereto the contestant had submitted testimony sufficient to secure
cancellation and obtained the favorable judgment of the local
office thereon. x1-285

Preference right of, will not be defeated though the entry is can-
celed on the subsequent contest of another, where said contest is
allowed to proceed subject to rights secured under the first.

x1v-373

One who fails to appeal from a decision of the local office dismissing
his contest is not entitled to, in the event the entry under contest
is canceled on the evidence submitted. x-584; x1-328, 416

The failure of a, to appeal from the rejection of his application to
enter, filed on relinquishment of the entry, will not defeat his
preferred right, as against an intervening entrymsn, who is prose-
cuting a contest, involving the same tract, in which the disquali-

fication of said contestant is charged but not proven. X1x—425
Not defeated by a charge of having attempted to mislead the local
office where the charge was ignored by that office. vI-342

The request of, for the dismissal of the contest will not defeat his
preference right thereunder where he subsequently, in good faith,
prosecutes the same to a successful conclusion. X11-265

The right of a successful contestant against a timber-culture entry
is not affected by the possession of the defaulting entryman.

: 1v-508
The preference right of the successful, can not be questioned by the
defeated party after his entry is regularly canceled. XI1-32

Can not secure a preferred right of entry by settlement on the land
prior to the cancellation of the entry under attack. XvII-358
Not secured by breaking five acres of land while it is covered by

the uncanceled timber-culture entry of another. vo-352
Does not entitle the contestant to make private entry of a tract not
subject thereto. vII-282
Can not be exercised on lands reported valuable for coal prior to
the act of March 3, 1883, and not thereafter offered. x-140
Can not be defeated by purchase under the act of June 15, 1880
made pending contest. n-164;

v-580; v-230, 608; vi—446, 641; vii-381, 500;

vi—463, 579, 595; 1x-18; x-111, 410, 678; xvI-183

Who applies to exercise a preference right must show his qualifica-
tions as an entryman at such time. 1v-203; x1v-523
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May be secured through contest against a homestead entry by alien-
if qualified when tbe entry is canceled and he applies to exercise
the right. v-259; xvII-530

Can not be asserted by one who has disqualified himself to make
entry prior to the final disposition of the contest. vii-542

A preferred right of homestead entry can not be secured through a
contest instituted by a single woman, if she marries prior to the
exercise of said right. XX1Xx-297

The right of a successful, to exercise the preferred right of entry
accorded by the act of May 14, 1880, must be determined by his
qualifications to make such entry at the time he applies therefor,
irrespective of his qualifications prior thereto. xxv-311

The preferred right of entry given to the successful, by the act of
May 14, 1880, can not be held to extend to one, who, under another
statutory enactment, is disqualified and prohibited from entering
the land involved. XXVI-34

Right of a successful, not defeated by the allowance of an interven-
ing entry subject to the contestant’s preferred right.  xvi-504

* On the successful termination of a contest the land involved should
be reserved for the benefit of the, during the statutory period
accorded for the exercise of the preferred right.

Xv—424; xvi-334; xx-233

The departmental instructions of March 30, 1893, with respect to
the reservation of land covered by a canceled entry, for the exer-
cise of the preferred right of a, are only applicable to contests
prosecuted under the act of May 14, 1880. X1x-547

In the case of a departmental decision rendered prior to the change
of practice, following the decision in Allen ». Price, but wherein
notice of such decision is not given until after such change of
practice, the, is entitled to the protection provided for under the

new practice. xxIrv—477
Does not operate to reserve the land during the period allowed for
the exercise of such right. 1-162, 486

An entry made pending a preferred right which the contestant relin-
quished while the question was on appeal is allowed to stand.

11-323
The existence of, does not bar an application which should be received
subject to the preferred right. n-276, 321

Should not be exercised in the presence of an intervening entry
until after due action had on notice to the intervening entryman
to show cause why his entry should not be canceled.

vi-643; 1x—491; x-18, 41
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Where the record shows an intervening entry made after expiration
of, such entry should not be canceled without hearing. vI-509
The entry of a successful, allowed during the existence of an inter-
vening adverse entry of the same land is illegal, and he acquires
thereby no additional rights to the land. XVIn—446
In the absence of specific charges against the right of a successful
a hearing will not be directed on the application of an interven-
ing entryman. xv-358
In a hearing ordered between an intervening entryman and a suc-
cessful, the issue is limited to the qualifications of the, and his
right to make entry. x1r-35
On a general order to an intervening entryman to show cause why
his entry should not be canceled and the preferred right of the
contestant allowed, he may set up any charge involving the inva-
lidity of said right. x-250
The period within which a successful, is required to assert his pre-
ferred right, does not begin to run until he is notified of such
right. XXVII-530
A successful, is not required to exercise his preferred right of entry
until he has received due notice of the cancellation secured by his
contest. xvi-530
The preferred right of a successful, will not be defeated by an inter-
vening entry allowed without notice to said contestant of his right
of entry. xx-397
Thirty days after the receipt of notice of cancellation within which
to exercise the preferred right of entry allowed.
v-183; vii-553; x—41; x1-474
Is lost by failure to use the same within the thirty days accorded
by the statute. v-115; 1x-70, 478; x-297; x1-202
No preference right can be asserted, in the presence of an adverse
claim, by a contestant who fails to make entry within the statu-
tory period after notice of cancellation. x1-175, 208; xx1-542
Notice of cancellation to the successful, by unregistered letter is
not sufficient. vIiI-835; vir—477
Notice of cancellation to the attorney of, is sufficient.
11—409; 1x-70, 478; x-324
Notice of cancellation to the attorney, erroneously entered of record,
is not notice to the. vI-509
Who fails to give his proper post-office address can not set up want
of notice of the order of cancellation as against an intervening
entryman who has no notice of any defect in such service.
X1-574; x11-670
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Notice of cancellation to a successful, must affirmatively appear of
record to charge him with failure to exercise his preference right
within the statutory period, if the absence of such notice is not
due to the negligence of the contestant or his attorney. xvim—439

Who resides upon and improves the land covered by the canceled
entry, but fails through ignorance to enter the same within the
statutory period, is not precluded from subsequently entering said
land by the intervening entry of another secured through wrong-
ful means and with notice of the contestant’s claim. X1-533

‘Who does not exercise his preference right within the statutory
period can not assert the same thereafter in the presence of
adverse claims, even though he may have believed that his entry
was in fact of record and under such helief had proceeded to
comply with the law. X1-208

Failure to exercise the preference right within the statutory period
will not defeat such right where the delay is caused by the local
office referring the matter to the Commissioner for instruction.

x1m-271

Failure of, to exercise preferred right within thirty days after notice
of cancellation will not defeat said right where the contestant is
informed in said notice that his right will not be recognized on
account of an intervening claim. X1i—487

A successful, can not be held to be in default in the matter of
asserting his preferred right, where he goes to the local office
within the statutory period for the purpose of making entry, and
is there informed that his application can not be allowed on
account of a pending contest. XvII-567

A successful, will not be held to have lost his preferred right of
entry by failure to exercise the same within the statutory period,
where his action is based on the advice of the local office as to the
departmental practice then in force. xxv-377

A successful, who fails to exercise his right within the statutory
period will not be heard to plead want of notice of cancellation as
against an intervening claim wheye the notice is sent to the
address given by his attorney. x1-574; X111-670

Where the failure of, to receive notice of a decision of cancellation
results from his carelessness or neglect, and other rights attach
in the meantime, his preferrel right of entry is lost. XXI1-347

An intervening entry will not defeat the preferred right of a success-
ful, who fails to receive notice of cancellation, if such failure is
not due to want of diligence on his part. XXI1I-259
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Failure of a successful, to exercise the preference right within the
statutory period can not be excused by the fact that he was
imprisoned for a criminal offense during such period.  x1Iv-529

Failure of a local office to give notice of, does not prejudice the
contestant. 1n-323

Of contestant against homestead entry may be exercised on part of
the land in contest and a contiguous tract; of contestant against
a timber-culture entry is contined to land in contest, unless less
than 160 acres, when an adjoining tract may be included. 11-289

Payment of the land office fees is a prerequisite to the right, and
will be presumed (on appeal) wherever the contrary does not
appear. 11-323

A ruling that the contestant is not entitled to, in a decision order-
ing a hearing, will not bar the subsequent assertion of such right,
though no appeal was taken from such decision. viii—400

As between two, attacking the same entry, the preferred right of
entry should be accorded the first, though the judgment of can-
cellation may have been rendered on evidence submitted by the
second, if the same judgment is warranted by the evidence adduced
under the prior contest. Xxv-143

Preferred right of entry may be accorded the first, though the can-
cellation is made on the subsequent suit of another, where the
first had prior thereto submitted sufficient evidence, was not in
default, and the second is charged with notice of the rights of
the first. X11-525

Should not be allowed, on filing the relinquishment of the entryman,
to exercise the right of entry during the pendency of a plea in
intervention setting up fraud and collusion as against the contest.

Xm—-24

A pre2mptor who appeals from the rejection of his filing is not enti-
tled to a preference right as a successful, if his appeal results, on
examination of the records, in the cancellation of a prior town-site
entry. xvI-127

A contestant who secures a, prior to the repeal of the pre&mption
law, and is at such period residing on the land with intent to pre-
8mpt the same, has a claim thereto lawfully initiated, that is pro-
tected under the terms of said repeal. xx-396

A contestant who secures the cancellation of an entry prior to the
repeal of the presmption law, but does not settle on the land until
subsequent thereto, has no right that can be protected under the
terms of said repeal. xx-181
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Who fails to secure a judgment of cancellation until after the repeal
of the preémption law does not have any right thereunder that
falls within the protection extended by the repealing act to claims
“* lawfully initiated.” xvi-149

Who does not apply to make timber-culture entry until after the
passage of the act of March 3, 1891, can not make such entry by
virtue of his preference right. X1m-169; xxvi-474

Who fails to exercise his preferred right within the statutory period
has no protection as against the subsequent repeal of the timber-
culture law. xvi-117

Who commences action against a homestead entry and at the same
time against a timber-culture entry, and files therewith an appli-
cation to enter under the timber-culture law, is bound thereby as
against one who subsequently settles on the homestead tract, and
will not be heard" to assert any right thereto under the timber-
culture law. XI-283

Who at the time of initiating contest applies to enter part of the
land covered by the entry under attack, omitting certain tracts
included within the settlement claim of a third party, and there-
after makes no protest against the occupancy of said tracts by
such settler, is estopped from asserting, as against the settler, his
preference right. xxvi-30, 658

Is estopped from asserting his preference right as against one with
whom he has verbally agreed to waive said right, and thus induced
said party to settle upon and improve the land. x1v-381

Who attacks a homestead entry of land that is embraced within the
prior desert entry of another, against whom no default is charged,

acquires no preference right in the event of success. xvi-310
Preference right not secured by a contest against an entry covering
land reserved from such appropriation. xv-T1

The standing of one who files a soldier’s declaratory statement for a
tract covered by the prior settlement right of another that is sub-
sequently asserted in the form of an entry will not defeat the pre-
ferred right of a, who successfully attacks said entry. Xx-334

Whatever preferred right may exist on the cancellation of the entry
under attack, is defeated by an intervening proclamation by the
President declaring the establishment of a forest reservation that
includes the land embraced within the contested entry.

X1x-489; xxXx-6

Acquires no right by a contest against an entry of lands reqerved on
account of a railroad grant, that will defeat the right of the entry-
man, who is in possession as a licensee, to purchase the land under
the provisions of section 3, act of September 29, 1390, and the
amendatory act of January 23, 1896. XX1v—406
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Land in the occupancy of an Indian is not subject to entry, and a
contest against an entry of land so excluded from disposition will
confer no right upon the, that will prevent the Department from
subsequently holding the land in reservation, with a view to its
allotment to the Indian. Xx1v—413

The statute giving a preference right to the successful, has never
been extended to Indian allotments for which trust patents have
issued. XXI1X-68

Who successfully attacks an entry covering a tract within the limits
of a withdrawal for a public reservation, made after said entry
was allowed, does not thereby secure a right that will exclude said

tract from the reservation. xvin-523
Right of, in the nature of an adverse claim that will defeat equitable
action on the entry. 1-78

Who, in exercising his preference right, locates a soldiers’ additional
homestead certificate upon the land formerly covered by the con-
tested entry, and thereafter, under the belief that the first certifi-
cate is defective, locates anothér soldiers’ additional right upon
the same land, does not thereby waive any rights secured by the
first location. xxx-61

An occupant of a town lot within an abandoned town-sitc claim
acquires no right by his occupancy that will defeat the preferred
right of one who successfully contests the town-site claim; nor
will the homestead application of such occupant, tendered during
the pendency of said contest, operate as a bar to the exercise of
the preferred right. XXVII-530

'

Continuance. See Practice.

Contract. See Accounts.
One who seeks to rescind a, on the ground of fraud should establish
the charge by irrefragable evidence and tender a return of the
consideration received. xv—451

Costs. See Accounts; Fees; Practice, sub-title Costs.

Court of Claims.
Jurisdiction of, to consider referred cases. 1v-5, 14
Reference of cases to, discretionary with the Department.  1v—443
Not an appellate court for reviewing decisions of the Department.
L IV—443
Case pending before the General Land Office not referred to.
1v-375

Credit Entry. See ZEniry, sub-title No. viI.
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Cultivation. See Final Proof, sub-titles Nos. x, xm, and x1v; Home-
stead; Prezmption.
Planting a crop with no expectation or intention of securing a return
therefrom is not compliance with the law in the matter of.
XX11-205
Of a tract under authority of a railroad company that has no right
thereto confers no right as against others. X1-559

Death. See Contest, sub-title No. v; Fwvidence, sub-titles Nos. v
and vI.

Decision. See Judgment; Jurisdiction; Land Department; Res Ju-
dicata.

In the preparation of, for the signature of the Secretary or Commis-
sioner, where prior opinions are cited, the reference should be to
the volumes published by the Department, if such opinions or
decisions are found therein. 11419

Publication of a departmental, in the Land Decisions is not equivalent
to an official promulgation thereof. Xm—252

Of the local officers should be signed by both if they concur in the
conclusions reached. X642

1f, through inadvertence, either the register or receiver fail to sign
an opinion that is in fact the opinion of both, the signature may
be :attached, nunc pro tunc, at any time before the record is
transmitted. - X1—642

Of the Department in matters of procedure is notice to all parties,
equally with the rules of practice. XI1-635

Will not be made on hypothetical cases or questions irregularly
presented. 11-765; 1v-310, 389, 393, 451; v-258; 1x~194

Of the local office are not effective until passed in review by the
General Land Office. m-567; v-246

Appeal will not lie from the promulgation of a departmental. xv-190

Decisions of the officers of the land department made within the
scope of their anthority are generally conclusive everywhere,
except when reconsidered by way of appeal within the Department.

xXm-15

Of the local officers as to the facts is entitled to special consideration,
and the fact that they personally inspected the premises adds to
the value of their conclusion. XVvI-95

Of local officers as to matters of fact entitled to special consideration.

1x-135; vI-225, 330, 660

Declaratory Statement. See Hnfry, sub-title Desert Land; Filing;
Homestead, sub-title Soldiers.
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Dedication.

Of land for municipal uses under statutory proceedings divests the
government of title. x-375
Of land may be made by the United States. x-375

By the proceedings under the act of ‘September 26, 1850, title was
passed to the village of Sault Ste. Marie of the land set apart for
cemetery purposes, and on the incorporation of the village said
title vested in the municipal authorities. x-375

Deed.
From hushand to wife recognized as valid if authorized under the'
laws of the State in which the land is situated.
1v-355, 432; vii-502; xm—244, 455
Though absolute on its face, may be shown to have been given as a

mortgage. xIv-537
Though in form a, may be treated as testamentary in character.
: Xx—428

Deposition. See Fvidence.
Deputy Mineral Surveyor. See Land Department.
Deputy U. 8. Surveyor. See Land Department.

Desert Land. See Application; Contest; Entry; Final Proof, sub-
titles Nos. x1 and x11; Water Right.

I. GENERALLY.
II. STATE SELECTIONS.

1. GENERALLY.

Circular regulations, June 27, 1887. v-708
The act of March 3, 1875, providing for the entry of, in Lassen
county, California, is repealed by the amendatory act of March
3, 1891. xXvI—467
Land which, one year with another for a series of years, will not,
without irrigation, make a fair return to the careful, ordinarily
skillful, and industrious husbandman, is. n-19, 20
Land which produces a crop, though an inferior one, whether of
grass, wheat, barley, or other crop to which the soil and climate
are adapted, which is a fair reward for the expense of producing

it, is not. n-19
Annual rainfall taken into consideration in determining whether
land is desert in character. xxXvin-501

Though it may appear that the productiveness is increased by irri-
gation, such fact does not establish the desert character of land.
VII-425
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Desert Land—Continued.
I. GENERALLY—Continued. :
Land that without irrigation will produce grass in paying quantities
is not subject to desert entry. 1n-18; rv-33; virn-163; x-169
A tract bordering on a stream and containing living springs, and
that includes land that produces a natural growth of grass in pay-
ing quantities, and trees of native growth, is not subject to desert
entry. vir-180; x-558; x1-206
An entry should not be allowed of land on each side of living water,
in the absence of the clearest proof of the desert character of the
land. XXVvi-123
Land that produces a natural growth of timber is not subject to
desert entry, and it is immaterial whether such timber is of value
or otherwise. v-595; viI—425; x11-34; xv-271
A natural growth of timber occupying a narrow non-irrigable ridge
that forms a small part of a tract embraced within a desert entry
will not be held to defeat the entry. XX11412
A growth of mesquite trees will not exclude land from desert entry
if it appears that said land will not, without irrigation, produce

an agricultural crop. vI-662
Lands partly desert and partly agricultural can not be entered under
the desert act. - 1v-33

Clear proof as to the character of the land required where the field
notes describe it as ‘“first-rate” and the plat shows a river cross-
ing the section. v-261

Strong proof will be required to establish the desert character of
land returned as ‘‘ good” or ‘*first-rate” bottom land. vi—425

That the land was at one time included within a hay reservation
raises a presumption against its non-desert character, but such

presumption is not conclusive. x-313
Reclaimed land not subject to entry. 1v-165; xX1v-194
Case of Rivers ». Burbank cited and distinguished. 1v-165

Already reclaimed and held by another not subject to entry. xvi—40
The mere fact that a tract of arid land is traversed hy an irrigating
canal is not sufficient to constitute reclamation thereof, nor tuke
it out of the class of lands subject to desert entry. XXI111-138
Additional proof as to the character of land covered by an entry
may be properly required by the Department. 1x-379
Lassen county, California, lies in a section of the country desig-
nated by Powell as ‘“ the arid region.” 21
The degree of productiveness after irrigation does not necessarily
determine the right of entry if the land is in fact desert and water
sufficient for irrigation has been supplied. XIv-270
A small amount of non-irrigable land may be included in the entry.
v—481; vi-23
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Desert Land—Continued.

. I. GENErRaLLY—Continued.

An entry will not be allowed of land chiefly valuable for the saline
deposits thereon, and practically not susceptible of reclamation

on account of its saline character. Xx-299

A tract the greater portion of which is non-irrigable may not be

taken as. ' viI-39
Entry not allowed to include a non-irrigable tract of eighty acres.

) vir-113

On exclusion of non-irrigable land the entryman may elect which

contiguous tracts he will enter. vI-38

In the absence of an adverse claim, an entry made in good faith
will not be canceled though it includes non-irrigable land. 1x-137
Of no consequence to the government whether the non-irrigable
land covered by the entry is situated in one or more of the smallest
legal subdivisions. vII—48
The non-irrigable character of a portion of the land entered will
not defeat the right to a patent if the land susceptible of irriga-
tion is reclaimed and the remainder is of no value to the govern-
ment. x—495; xx1-211
The non-irrigable character of the greater part of a 40-acre tract
will not defeat an entry therefor if the land susceptible of irriga-
tion is reclaimed in good faith and the remainder is valueless
from its rocky and hilly character. 1X-204
An entry will not be disturbed on the ground that the larger portion
of each smallest legal subdivision is non-irrigable if the reclama-
tion shown is otherwise satisfactory and the desert character of
the land is apparent. x1-277
If negligence does not appear, the entryman may be permitted to
relinquish the non-irrigable part of the land covered by his entry
and submit proof for the remainder. 1x—430
May be amended by substituting a tract not included therein for
one of the subdivisions covered by said entry where after diligent
effort it is found impossible to effect reclamation of said subdi-

vision. XX1-265
The only reclamation specified in the act is by conducting water
upon the land. -9
The conversion of a worthless tract into grass-bearing land consti-
tutes reclamation. -9
Reclamation shown by crops actually raised. 1-26
Fact of reclamation may be established without showing crops as
the result of irrigation. v-120, 151; xv-535

Is not reclaimed unless water in sufficient quantity for cultivation
is carried upon the land. 1-26
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Desert Land——Coﬁtinued.
I. GExErRaLLY—Continued.

The water conveyed upon the land must be in quantity sufficient to
prepare it for cultivation. 11-692
Reclamation is an accomplished fact where the water in sufficient
volume has been brought on the land, and so disposed as to render

it available for distribution when needed. XVII-16; xx1-211
A water supply derived from wells located on the land may be
accepted as sufficient if it be shown that said supply is controlled
by the entryman, is permanent in character, and effectively used
for the purpose of reclamation. X111-30

- The present power to supply, by means of a pump and fixtures,
water in a sufficient quantity to render the land productive, with
due provision made for the distribution of the water, may be
accepted as a proper showing, though at such time no crop is

planted on the land. XxXvIi-516
Mode of irrigation not prescribed by the statute, but it should be
such as to show good faith and reclaim the land. 1x—419

There is no penalty provided for failure to reclaim, but in the place
of forfeiture the purchaser is required to advance a part of the

purchase price as an assurance of good faith. -9
Entry will not be disturbed where the default in reclamation is cured
before contest is brought. -9
Relinquishment will be required of subdivisions not substantially
reclaimed. ViI-253
Failure to reclaim for four years after entry shows an entire want
of good faith. -18

The partial irrigation of a tract while held as a preémption claim by
the entryman will not defeat his right under the desert-land act
where substantial reclamation remained to be effected after the
original entry. viI-374

Partial reclamation prior to application calls for special showing as
to the facts. v-165

If taken under the homestead law, compliance with its terms must
be shown. v-297

Declaratory statement filed for, under the Lassen county act, by
one who holds another tract under a previous filing, confers no .
right as against the subsequent homestead entry of another.

X1v-220

Under the act of August 30, 1890, a homestead entry of, subject to
the arid-land act of 1888 is protected and may be perfected if not
selected for a reservoir. X1v-123

For decisions on the price of, see /ublic Land, sub-title No. 11

9632—02——11
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Desert Land—Continued.

II. StaTE SELECTIONS.
Regulations of November 22, 1894. xx-440.
Amended regulations of August 10, 1895. XXI1-89
Regulations of September 20, 1898, XXVII-635

Regulations concerning the making of proof for desert lands segre-
gated under section 4, act of August 18, 1894, as amended by the
act of June 11, 1896. XXVI—480

A relinquishment by the State of, included in a contract made under
section 4, act of August 18, 1894, must be executed by the officers
designated by the State legislature to manage and dispose of said
lands. XXIv-562

Under the provisions of the act of 1894, the departmental regula-
tions thereunder, and the terms of the State act, the maps, and
lists of selections shown thereby, are properly authenticated hy
the signature of the chief clerk of the State board of land com-
missioners. XXIv-562

Under the provisions of the State statute accepting the terms of the
desert-land act of August 18, 1894, a contract on behalf of the
State, with the United States, executed by the commissioner of
arid lands for said State, is not valid if not approved by the gov-
ernor and attorney-general of said State (Wash.). xxv-33

The provision in the act of June 11, 1896, that patents for, may
issue to the States when an ample supply of water is actually
secured, without regard to settlement and cultivation, is not lim-
ited to lands on which liens have been placed under said act, but
is applicable to all lands donated by the act of August 18, 1894.

XXVI-T4

Deserted Wife. See Conifest, sub-title No. x; Enéry, sub-title No.
xv; Homestead, sub-title No. 1v; Preémption, sub-title No. 1.

Devisee. See Final Proof, sub-title Homestead.

Diligence.
In ascertaining the fact of cancellation of the entries must be exer-
cised by settlers on abandoned-homestead claims. -89

In land claims the party who takes the initial step, if it is regularly
followed up to patent, is deemed to have acquired the better right
to the premises. 11-167; 1v-582; 1x—444; x-228

After filing application and depositing fees and commissions prior to
cancellation of a prior entry, failure to enter for six months after
cancellation shows want of ordinary diligence. 11-50
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District of Columbia.

Regulations of March 31, 1894, concerning the disposition of lands
in, under the joint resolution of February 16, 1839. XVII-285
Regulations of March 31, 1894, with respect to disposal of lands in,
amended May 9, 1895. xx—435

District Officers. See Land Department.
Ditches. See Right of Way.
Divorce. See Judgment.

Donation.

1. New MEexi1co.
II. OreGON AND W ASHINGTON.

I. New MEexico.

Provided to secure permanent settlement and occupation of the
country. 1-279
Claim may be relinquished and taken by the donee either as a home-
stead or preémption. 1-283
Where no certificate bas issued the claim can not be docketed in the
General Land Office. 1-284
Under the act of July 22, 1854, residence and settlement must be
contemporaneous, and settlement must have been commenced
within the time specified in said act. 1-279, 284; 1v-501
Residence and cultivation must be in good faith. -297
Under the New Mexican act selections were required to be made
prior to January 1, 1858, 1-279,284
A claim founded upon a settlement made subsequently to January
1, 1858, is invalid in its inception. 11406, 407, 408; 111-189
Where claim is invalid for want of settlement prior to January 1,
1858, but the claimant has made dona jfide improvements, he may
be allowed to make presmiption or homestead entry.
-408, 409, 410, 411, 412
Where settlement was in fact made in 1853, though claimed as in
1863, the notification may be amended. n-409
The occupancy and improvements of claimant, though not of such
character as to entitle him to the land under the donation law,
may be protected under the homestead or preémption law. 1-284
A relinquishment of, made by a woman, without explanation of her
relationship to the donee, will not be accepted as a basis for can-
cellation of the claim. m-94

II. OrecON AND W ASHINGTON.

Circular of April 8, 1895, under the act of July 26, 1894. xx-290
No entry allowed until after public surveys are made. 11446
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Donation—Continued. '
II. Orecon axp WasHINGTON—Continued.

Right to the land is not perfect and complete until the claimant has
performed all the conditions imposed by law; prior thereto he
has but a possessory right. 1-279; 11437, 441, 451; m1-471

Claim under which there has heen due compliance with law consti-
tutes an appropriation of the land. X1X—470

A claimant who has not fully complied with the terms of the law
has no title that can he conveyed by devise. xXv1—490

Until patent issues the Department has jurisdiction to determine
whether the donee has complied with the requirements of the law.

xv-511
Heirs of donee must show compliance with the law on the part of
the ancestor. 469

The act of July 6, 1894, providing for the completion of donation
claims, treated lands covered by donation notifications as reserved

thereby from other disposition. - XXIII-569
Filing notification operates to segregate the land. 1-303
Of a married man embracing more than 320 acres is not void, but

voidable. XXIV—4
Consideration of the provisions in the several donation acts relating

to notification. 11—440
Rights of bona fide settlers who failed in the matter of filing notifi-

cation protected by the act of 1864. 1-305

The act of 1550 required residence for four consecutive years, pro-
vided checks against speculation, and avoids a sale before patent;
act of 1853 permitted commutation of time into money where set-
tlement had been followed hy two years’ residence and survey
been made; act of 1854 reduced to one year the period of occu-
pancy authorizing a purchase, but prohibited a sale except where
there had been four years’ residence. 11448

The act of June 25, 1864, was designed to place a donation claimant
upon the same footing as a claimant under the preémption law;
that is, to give him a preferred right to the land until the time
fixed for filing his notice, and afterwards, if no adverse right inter-
vened, to extend the preferred right to the time at which he actu-
ally filed the notice. 1—4+43

Failure to give notice and to prove settlement as required by sec-
tions 6 and 7, act of 1850, defeats the claim. 11-446

Four years’ residence are requisite to secure title by occupation.

111-59

The acts of 1853 and 1854 grant the privilege of discontinuing the
occupation required by the act of 1850 and making a payment in
lieu thereof only to those whose claims were surveyed while their
residence and cultivation were incomplete. 11438
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Donation—Continued.
II. OrecoN AND WasHINGTON—Continued.

If the husband could not have become a resident before December
1, 1850, or any time thereafter, no right was conferred upon the
widow by section 8 of the act of 1853. 1-296

Improvement without residence and subsequent removal to another
part of the State and authorized sale of improvements is aban-
donment. 11427

‘Where settler has been driven away by hostile Indians he must
return to the land when the cause of his absence ceases; otherwise
the absence is abandonment. 11-448

A sale of the claim prior to obtaining a complete right is an act of
abandonment and a forfeiture of any privilege the claimant might
have had to perfect it subsequently by a cash payment. 11-438,451

Where claimant’s affidavit asking a hearing against charges of
abandonment shows non-compliance with requirements, claim will

be canceled without hearing. 1445
Failure of heirs to make final proof may be held to constitute
abandonment. 1469

Section 8, act of September 27, 1850, prescribes no limit as to the
time within which the heirs shall file proof of compliance with
law up to the date of settler’s death; and the failure of the widow
to submit such proof for a term of years does not defeat her right
to perfect title. xv1490

On the death of a qualified claimant who has complied with all the
requirements of the law in the initiation of his claim, and subse-
quent maintenance thereof, up to the date of his death, the heirs
of such claimant become qualified grantees irrespective of any
question as to their citizenship. XX111-166

Under section 8, act of September 27, 1850, proof of compliance
with law up to the date of the donee’s death is all that is required
in the matter of final proof on the part of the heirs, and it is not
material in such case by whom said proof is submitted. xxmi-166

A plea of equitable estoppel set up by intervening adverse claim-
ants, as against the rights of heirs under a, on account of their
alleged failure to assert their rights in due season, can not be con-
sidered by the Department, if it finds that under the donation law
said heirs are entitled to a patent; and especially is the Depart-
ment limited to such course, in view of the fact that said law pre-
scribes no limit of time within which final proof may be made by
the claimant or his heirs at law. XXI11-166

The provisions of the act of July 26, 1894, are not applicable to a,
pending before the land department at the passage of said act,
and in which final proof had been submitted prior thereto.

T xxmi-166
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Donation—Continued.
1I. OrEcoN anD WasHINGTON—Continued.

The settler is the actor in securing the grant, who alone represents
the claim until the final proofs are made by him; his acts are the
acts of his wife, his neglect her neglect, and his abandonment her
abandonment. " 11-80

On the death of claimant certificate should issue in the name of the
heirs at law. 1-291, 304

There is no authority for partitioning the land among the donees in
the event of the claimant’s death. 1-293

Where an alien claimant, having declared his intention to become a
citizen, died before naturalization, his possessory right descended
to his heirs and patent properly issued to them. 11439

On the death of the settler a new grant is made by the statute to the
heirs at law, including the widow if there is one, and proof of com-
pliance with the law up to the time of his death is sufficient. 1-293

Though the claimant may be entitled at date of settlement to claim
320 acres, as a married man, if his wife dies before the period of
occupancy has been completed, certificate can issue for but 160
acres, viI-545

~ Where the claimant, as a married man, claimed 320 acres he may be
allowed to relinquish so as to approximate 160 acres and retain his
improvements in the event that his wife dies before the period of
occupancy has been completed. vII-545

The Land Office should render decision on each application under

section 5 of the act of July 17, 1854, such decision to be final in

the absence of appeal. v-103
On approval the case to be sent to the Department for final action.
1v-103

Under section 5, act of July 17, 1854, orphans left within the Ter-
ritory are entitled to a quarter section of land if the parent at the
time of death was qualified to initiate a claim under the donation
law. IX-234

The word ‘‘orphan,” as used in the fifth section of the act of July
17, 1854, means a child under twenty-one years of age bereft of
both parents on or before the date when the donation acts expired.

vI-596
Children not entitled under the fifth section of the act of July 17,
1854, if either or both parents have received a. v-427

There is no right in the parents or their children (as orphan heirs)
to initiate a claim if the death of the parents occurs before they
reach the State (Oregon). XVI-202
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Donation—Continued.
II. OreGoN aND WasHINGTON—Continued.

*  The act of August 6, 1888, confirms claims that were ‘‘set off to
orphans of claimants,” regardless of the qualifications of the origi-
nal claimants, if at the date of said act there is no adverse claim
and there has been due occupation and cultivation of the land.

x1m-51
An adverse right existing at the date of the act of August 6, 1888,
defeats the confirmation of a claim thereunder. XvI-202

The claim of a widow who showed residence and cultivation for four
years is not recognized as falling within the provisions of section
5, act of September 27, 1850, the same being limited to ‘‘ white
male citizens.” m-74

Amendment of claim, on completion of residence, to include other
land not permitted. 1-303

Patent to but one claim can issue to any person in his own right.

1-292

Patent can not issue for land within the formal claim of another,
though such action is soughtas the result of an agreement between
the parties. 1-294

On the proper relinquishment of the tract erroneously included
within the patent a reissue will be made in accordance with the

official survey. 11139
Patent will not be reissued changing boundary lines and granting a
greater quantity of land on the showing made. m-15
Duress.
Actual violence not necessary to constitute. vi—616; vir-249

Threats to constitute, must be such as are calculated to operate on
a person of ordinary firmness in such a manner as to inspire a
just fear of the loss of life or great bodily injury.

1X-22; XXVII-555

Peaceably building a house within twenty-five feet of another (both
near a spring) is not in itself an act of intimidation. 11-630

A deed executed under duress treated as null and void. m-86

Judicial restraint does not 1nterrupt the continuity of residence.

v-6; vII-532; Xv-550

If threats of personal violence are alleged as an excuse for non-
compliance with law, it should appear that there was reasonable
ground to fear personal injury. X1v-65; xx11-280

By judicial restraint can not be successfully pleaded for the rein-
statement of an entry canceled for failure to submit final proof
within the statutory period where an intervening adverse claim
exists. Xv-550
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Duress—Continued.

A plea of, set up to avoid the withdrawal of a contest can not be
accepted where it appears that the contestant subsequently rati-
fies the act of withdrawal in the absence of any threats or fears
of violence. xvi-373

In determining whether a plea of, is good, the age and physical con-
dition of the party setting up such plea may properly be
considered. XxvI-616

Eminent Domain.
In the exercise of, a state may condemn for public purposes, under
proper procedure, lands embraced within Indian allotments.
XI1x—-24

Entry. See Alienation; Application; Contestant,sub-title Preference
Right; Equitable Adjudication; Final Proof; Relinguishmnent.
I. GENERALLY.
11. EFFECT OF.
ITI. APPROXIMATION.
IV. Jomr.
V. AMENDMENT.
V1. SECOND.
VI1I. REINSTATEMENT.
VIII. SusjecT To PREFERENCE RIGHT.
IX. LAND RESERVED FROM.
X. CANCELLATION.
XI. By EMpLoYE OF THE GENERAL Lanp OFFICE.
XII. DEsert LAND.
XIIl. HOMESTEAD.
XIV. PREEMPTION.
XYV. TmMBeEr CULTURE.

I. GENERALLY.

Manner of making, under homestead, predmption, and timber-cul-
ture laws. (General circular of March 20, 1883. 1-656
On land returned asswamp. Circular of December 13,1886. v-279
Regulations of April 27, 1891, under the first six sections of the act
of March 3, 1891, with a copy of said act. x11—405
The limitation in acreage prescribed by the act of August 30, 1890,
applies equally to all the land laws and restricts the applicant to
320 acres in the aggregate. X11-81
Of land, valuable only for the timber and stone thereon, should not
be included in the maximum amount of lands that may be
acquired under the limitation imposed by the act of August 30,

1890, as construed by the subsequent act of March 3, 1891.
X1X~-299
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Entry—Continued.
L. GexeraLLY—Continued.
The provisions of the act of August 30, 1890, are prospective in

character. x11-81
Papers pertaining to, belong to the permanent files of the General
Land Office. v-258

Is made on land subject thereto when the application, affidavit, and
feesare placed in the hands of the proper officer. 1v—463; viir—226
Not effected by application and preliminary affidavit unaccompa-

nied by the legal fees. VII-224
Allowed in accordance with departmental rulings should not be can-
celed. v-261, 292, 641;

vI-225; vii-75; vmi-399, 535; 1x-622; x—190
Must remain of record until relinquished or canceled (on contest or

failure to make final proof) in regular proceedings. -91
Failure to properly note of record in the local office does not defeat
the effect of an entry. XIv-242

The right of one who duly enters a tract of land, and pays the fees
and commission required by law, can not be defeated by the fact
that the records of the local office fail to show the entry.

Xxvi-335

Absence of record in the General Land Office showing allowance of,
will not defeat rights secured by the submission of proof and
issuance of final receipt. XIv-349; xvi-187

Right to make, not considered in the absence of an application for
specific tract. 1v-310; vi-254; 1x-194

Must stand in the true name of the entryman. vI-329

Not invalid because allowed outside of office hours. vi-1

It is not invalid because allowed by the receiver, in the absence of
the register, where both offices are filled at such time, and the
register on his return approves the action of the receiver.

XXVII-8

Local officers should use all means of knowledge at command in
ascertaining the validity of an entry. 111-222
Local officers to consider objections to an entry. n-334
Strict enforcement of the law with reference to, in order to prevent
abuses. 1-152
Should not be made for land under a subdivisional description not
shown by the public surveys. XVI—424
By contestant of a homestead entry may be for part of the land and
contiguous land. 11-289

By contestant of a timber-culture entry is restricted to land in con-
test unless less than 160 acres, when contiguous land may be
included. 289
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Entry—Continued.
1. GeNErRaALLY—Continued.

Covering tracts of land upon the opposite side of a meandered
stream, allowed in accordance with existing practice, will not be
disturbed. v—641; vi—62; xrv-591

The rule now followed, with respect to the non-contiguity of tracts
lying on both sides of a meandered slough, will not be applied to
a tract surveyed and entered under a practice that authorized a
sub-division of such description and the entry thereof. xx-230

Should not be allowed for land on both sides of an existing mean-
dered stream. X11-78; xv-98, 342

Of lands lying on both sides of a meandered stream will not be dis-
turbed where it is shown by the records of survey that such stream
should not have been meandered. X11-556; xx1-7

Canceled in part on account of embracing land on both sides of a
meandered stream, may be reinstated, in the absence of any
adverse claim, it appearing that said stream is not in fact
meandered within the meaning of the law and regulations.

X1x-463

May stand intact though it includes tracts that according to the
public survey are non-contiguous, by reason of their lying on
both sides of a meandered lake, where it appears that said tracts
in fact form a fractional quarter section, and where the rights of
the entryman are entitled to an equitable consideration. x1x-297

May stand intact as to the agricultural tracts, though they are ren-
dered non-contiguous by a segregation survey made necessary by
a mineral discovery after the original entry was made. Ix-143

Embracing tracts that are non-contiguous by reason of a prior min-.
ing claim can not be perfected as to any part thereof where resi-
dence and improvements have been confined to a small tract not
contiguous to the main body of land. xvir-141

When found to embrace non-contiguous tracts the entryman should
be called upon to elect which tract he will relinquish; and if the
entryman fails to take action the entry may be canceled as to such
tracts as may be deemed proper, having due regard to interests
shown by incumbrancers. xXx1v-305

Embracing non-contiguous tracts may be referred to the board of
equitable adjudication where the non-contiguity is caused by the
cancellation of a part of the entry on account of the prior adverse
right of another, and the original entry is made in ignorance of

said adverse right. xv-119; xx11-38
Tracts of land cornering on each other are not within the rule of
contiguity. v-683; vi—621; x1-367

There is no law authorizing, of submerged lands lying within a navi-
gable stream. x1x-505
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Entry—Continued.
I. GENErRALLY—Continued.

Allowed in accordance with the plat in the local office may stand
with a view to approval when the plat in the General Land Office

has been corrected. xv-395
Made in the interest of another is fraudulent and must be canceled.
XXm1-140

Secured through fraudulent and speculative contest is invalid.
x—402
Rights under, lost through failure to act in good faith. 1x-527
Whether fraudulent or speculative, not determined by a fixed rule.
v-313

Legality of, will be considered by the Department when before it
for action, though the character of the entry, when made, was
known to the General Land Office. vi-371

A specific right of, accorded by departmental decision must be exer-
cised within the period designated in the absence of good reason
shown for delay. x1m-205

Where by the decision of the General Land Office the right to enter
a certain tract is recognized, but no time is fixed in said decision
within which such entry shall be made, the right so allowed may
be lost if not asserted within a reasonable time. XXVI-268

In a case of conflict arising through a change of subdivisional
descriptions, caused by a resurvey and the local office taking
action without reference thereto, the lrights of the prior entry-

man are superior. X1m-219
Right of, not defeated by the adverse claim of one holding under a
quitclaim deed from the State. X11-519

Of land relinquished will not be questioned, so far as the status of
the land at the date of the entry is concerned, where such relin-
quishment is shown, prima facie, to have been executed by the
only qualified heir, and the statutory life of the entry thus relin-
quished has expired. xx11—-415

Made by a contestant, on a relinquishment, during the pendency of
a second contest charging the disqualification of the original entry-
man and collusion with the first contestant, may be permitted to
stand, where it appears that the allegations in said contest are not

supported by the evidence. xx1x-211

I1. EFfFEcr OF.
Effect of, relates back to the proper initial steps. 1-461
Reserves the land from the operation of an executive order creating
an Indian reservation. x1v-589

Allowance of, segregates the land, even though the entry may not
be made of record, and the failure of the local officers to place the
entry of record will not affect the rights of the entryman. x1-356
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Entry—Continued.
11. EFFect oFr—Continued.

In the case of, that is not of record in the local office, the land cov-
ered thereby must be held as open to settlement and appropria-
tions subject only to whatever rights may exist on the part of

such entryman. x-59; xx11-680
A prima facie valid entry of record operates as a reservation of the
land. 1-362; 11-98; m-169, 217, 229;

1v-210, 392, 441, 457, 586; v-174; vi-153, 425; vin-243, 528
Appropriates the tract against one alleging a superior claim until
his rights have been finally determined. 11-34
Homestead or timber-culture, appropriates the land absolutely.
1-30, 362, 449; 111-218; vii-140
Regularly made, though not for land subject thereto, while of record
segregates the land. vi-819
Prima facie valid (made by married womsn) while of record reserves
the land from other disposition. xvi-130
Valid entry segregates the tract, and it is not again subject to claim
(preémption) until the entry is lawfully canceled. 1-294
Prima facie valid soldiers’ additional, while on record, segregates
the land and precludes the allowance of a preémption filing there-
for. X1r-297
Made by an alien is not void, but voidable, and segregates the land
included therein from the public domain while of record.
1v-564; x11-345; xxu-124
Made by a person previously adjudged insane is void ab initéo.
X1r-541
A voidable entry while of record is an appropriation of the land.
m—446, 506; v-118
Exceeding 160 acres is voidable only, and while of record is an

appropriation of the land. 1v-92, 441
Void, no segregation of the land. v—449
If void, will not exclude the land from the incipient appropriation

of a legal applicant. m-181
Void, no bar to the legal application of the person who made such

entry. 1v—467
Is notice of the land claimed, and possession must be limited thereby

as against subsequent settlers. 1457
When attacked, will be presumed valid. v—62, 80; 1x-538

Made under section 2, act of May 28, 1880, on payment of one-fourth
of the purchase price and submission of proof, operates as a seg-
regation of the land, subject to forfeiture if the subsequent pay-
ments are not made. XI11-524
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The allowance of an entry under general laws proviaing for the dis-
posal of the public lands, the final approval thereof for patenting,
and the issue of patent thereon, is an adjudication by the land
departient that the lands entered are of the character and class
subject to such entry, and necessarily determines that they had
not been previously granted or otherwise appropriated. xxx-626

1II. APPROXIMATION.

A quarter section is, under the homestead laws, 160 acres, and in
fractional sections an entry must approximate 160 acres as nearly
as practicable. 11-129; 1v-92, 441

One quarter, approximately of the number of acres in any section,
may be entered under the timber-culture act. X11-53

Timber-culture entry may embrace a technical quarter section with-
out reference to its relation to the entire section. Xx1-378

May embrace a ‘‘ quarter section,” platted as such, regardless of the
actual area. vI-797; vii-20; x-116; xn-520

When the excess above 160 acres is less than the deficiency would be
if the subdivision were excluded, it may be included in a home-
stead entry; where it is greater it must be excluded.

11-88; mi—459

Embracing tracts in two or more quarter sections must approximate
160 acres as nearly as practicahle without requiring a division of

the smallest legal subdivision. viI-205
The rule of approximation will be applied to a homestead entry that
embraces fractional subdivisions in two sections. XvI-205
Embracing tracts in different quarter sections is limited in acreage
and must approximate 160 acres. vii-20; x-62, 524, 587
Rule of approximation applied only where the entry is of parts of
different quarter sections. vi-T97
Approximation required though the land had passed to a purchaser
for a valuable consideration. v-154

Exception to the rule requiring approximation in acreage made in
case of settlement before survey with valuable improvements on
each subdivision. v-295, 298

Exceptions to the rule requiring approximation recognized where
valuable improvements would be disturbed or other like injury
follow the relinquishment of a subdivision. x-587

Containing an excess over 160 acres may stand where it approxi-
mates such area as nearly as may be without destroying the con-
tiguity of the tracts embraced therein. x11-356
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Rule of approximation will not be enforced where it operates to
deprive she entryman of his improvements and the difference
between the excess and the deficiency is but slight.

Xrv-222; xxvi-718, 305

Rule requiring approximation waived in case of settlement hefore
survey with valuable improvements on each subdivision and non-
cultivable land falling within the claim on survey. v-631

An additional, of a contiguous subdivision under section 5, act of
March 2, 1889, is not defeated hy excessive acreage if the amount
taken by both entries approximates 160 acres, as nearly as may
be, without loss of the improvements or destroying the contiguity
of the tracts entered. xni-610

May stand as made where the difference hetween the excess and the
deficiency that would be caused by approximation is slight.

vm-79
Allowed in violation of the rule of approximation segregates the
land covered thereby, but is subject to attack. vin-205

Approximation not required under a resurvey where the entry as
made under the original survey was not in violation of the rule.
Xv—449
1V. JoinT.
Final proof must be submitted hefore the award of joint.  viI-826
Joint entry only allowed where the boundary of the prior location

excludes a portion of a legal subdivision. 414
Joint, allowed where settlers prior to survey have improvements on
the same legal subdivisions. vi-138, 8§26

A joint, can not be allowed where there is but one residence and set
of improvements maintained and occupied in common by the
parties, with the intention to take separate tracts when the land is

open to entry. X1X-236
Joint, not determined by the amount or character of the improve-
ments. vi-138
Joint, may be allowed in case of conflicting settlements prior to
survey. m-609; 1v=-520; v-605; x-234; x111-335
Joint, not allowed unless the settlement was prior to the survey in
the field. vii-536

Where settlement preceded survey and the parties had recognized
a boundary line as indicating their possessory rights, joint entry

was allowed. 1v-27, 230
Joint entry allowed in case of conflicting homestead settlements
where there is an agreed boundary line. 1-104, 150, 585

Joint entry not allowed in case of conflicting homestead settlements
prior to survey. 1—414
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Joint, not allowed for land settled upon after survey. wv-410
Under an award of joint entry the parties are not authorized to
divide equally the forty acres in dispute and enter the same in

accordance with such partition. vIiI-3
If either party refuse to make, the other may enter according to his
filing. 1v-231

An alien who settles prior to survey in the field and files declara-
tion of intention to become a citizen before approval of the survey
is entitled to make joint. vi-536
Conflicting settlement rights acquired prior to survey may be
adjusted by allowing either settler to enter the entire tract, on
condition that he tenders the other a written agreement to convey
to him that portion of the land covered by his rightful occupation.
vi-826; viI-3; vin-536; x-234; xi-19, 335
A written agreement to convey to the other the land covered by his
occupation, is sufficiently explicit if it follows the departmental
award. xmr-19, 335
In case of conflicting settlement rights, arising through a mistake
as to the exact location of a boundary line, an equitable appor-
tionment of a tract may be made so as to give each party his
improvements, though one of them settled after survey.

XvIn-297
Joint, allowed under section 2274, R. S., in case of refusal to enter
under an agreement to convey. vir-3

The extent of joint, allowed hy section 7, act of July 23, 1866, is
measured by the joint occupancy of the parties, and only includes
such legal subdivisions as are required to adjust their coterminous
boundaries. vi—434

In the consummation of joint, under section 7, act of July 23, 1866,
each party is entitled to enter that portion of the land defined hy
his original purchase and separate occupation. vi—434

V. AMENDMENT.

Regulations with respect to amendment on. vii-187
The right to an amendment of, lies within the discretion of the offi-
cers charged with the disposition of the public land. 157

The rule permitting the amendment of, is liberally construed by the
Department, particularly where through ignorance or misinforma-
tion the entryman is misled as to his rights, and no adverse claim
has intervened. XXVII-389

Amendment of, not allowed except for good reasons shown.

1v-365; vII-298
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Where amendment is authorized, sixty days only are allowed for
making it. 1n-206
Amendment of, not allowed in the local office. 471
An application under section 2372, R. S., for the amendment of a
cash entry must be supported by the affidavit of the original pur-
chaser or his legal representative. x1x-112
. The written opinion of the local officers, as provided in section 2372,
R. S., may be required, out of due caution, in case of application
for amendment of timber-culture. vi-644; viI-364
In applications for amendment the written opinion of the local offi-
cers, as provided for in section 2372, R. S., may be properly

required in entries not expressly included within said statute.
vir-155
The right under section 2372, R. 8., to amend an entry ‘‘ where the
certificate of the original purchaser has not been assigned, or his
right in any way transferred,” is not defeated by the entryman’s

sale of the land where he subsequently acquires title thereto.
XXVII-252
Can not be amended under section 2372, R. S., if the certificate of
the original purchaser has been assigned, or his right transferred.
XX111-389
An intervening adverse claim of record bars the allowance of an
amendment under the provisions of section 2372, R. S. xxin-389
If the evidence in support of an application for amendment is not
satisfactory, the case may be remanded for further showing under

the rule requiring a written opinion from the local officers.

vII-155
Distinction between amendment and second entry. vi-505
On application to amend it should be shown that the tract covered
by the proposed amendment is the same as that originally selected
after personal inspection, and that the error was made through
no fault of the entryman. m-362; vir-219, 363
Application for amendment should show what efforts were made to
learn the true description of the land and how the mistake

occurred. vi—44
Amendment allowed on due showing of such care as a man of ordi-
nary prudence would exercise. 14575 vi-355, T85

May be amended so as to take the lands intended to be entered where
the mistake is satisfactorily explained.

v-534, 583; vi-505, 644, 785; vir-155

May be so amended as to include a tract covered by the applicant’s

settlement and originally intended to be entered, but not so taken

on account of misinformation as to its true status. xvir-213
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May be amended to include an adjacent tract that was not surveyed
at the date of said entry, but was covered by the original settle-
ment claim of the homesteader. xix-177

May be so amended as to include land originally selected by.the
entryman, and improved, but not embraced within his entry for
the reason that it was not then surveyed, and he believed that he
would be entitled to make an additional entry thereof when sur-
veyed. X1X—43

A homesteader who enters 120 acres, and contests an, embracing an
adjacent 40-acre tract, may, in the event of success, be permitted
to so amend as to include said forty acres, where by such action
he secures the land originally intended to be entered.  xxvi-663

May be amended to embrace an additional adjacent tract that was at
the date of the original entry included in the existing entry of
another, where such amendment corresponds with the original
settlement claim, and no adverse claim exists. XXVI-69

A settler who makes entry for part of the land covered by his settle-
ment claim, and contests a prior entry covering the remainder, may
be permitted to amend his first entry, so as to include the whole of
his original claim, on the successful termination of his contest.

xxv-276

The right of a party to change so as to embrace other lands, on the
ground that his entry, through an erroneous survey, does not
cover the land intended to be taken, can not be recognized, where
the entry was made with knowledge of the facts, carried to patent,
and adverse rights have intervened that, by the record, are not in
conflict with said entry. xx-124

Application for amendment of, based on the ground that the desired
tract was not subject to appropriation at date of original applica-
tion, not granted. v-534; vii-261; x—419

The right to amend, so as to include a tract that was omitted there-
from in the belief that it was not public land, will not be recog-
nized, where no effort is made to ascertain the true status of the
land on the records of the local office. XXI1-556

The right of amendment can not be recognized on behalf of one who
makes an entry, and takes less than he might have taken, had he
informed himself of the status of the records of the local office.

: XXx-186

Amendment not authorized unless it appears that the record fails to
express the original intention of the entryman.  1m1-862; 1x-376

May be amended in accordance with the original application where
the amount was improperly restricted by the local office. vii-58

9632—02——12
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Can not be amended so as to embrace an additional tract where the
entry as originally made covers the land intended to be taken.
xv-548
Can not be amended for land not intended to be originally entered,
and the repeal of the timber-culture act precludes a second entry

embracing said tract. XIv-632
On amendment, may be allowed for 160 acres where the first, through
mistake, covered but eighty. vII-363
Amendment or new entry allowed in case of non-contiguous tracts.
v-33

By way of, an entry as made through error of local office allowed to
stand, though not for land originally applied for. 1v-112
Amendment allowed where the error arose through the fault of the
local office. 1v-112

May be so amended, in the absence of adverse claim, as to avoid con-
flict with the subsequent entry of another, though taking land not
originally applied for, where good faith is manifest and the parties
were misled by error of the local office. xvi-171

Defect in, occurring through ignorance may be cured. 146

Defect in voidable, may be cured priot to the intervention of adverse
claim. v-248, 394; vi—425; vir-1; x-61

Amendment of, to correspond with settlement allowed.

1-159; 1m1-157, 413; vii-159; xx1-372

May be amended so as to embrace the land covered by the actual
settlement and improvements of the entryman; and such right is
superior to intervening adverse claims made with a full knowledge
of the facts. - vII-387; xxvii-237, 522

The right to change from one tract to another can not be allowed in
the presence of an intervening adverse right, even though the
applicant may have been the prior settler on the tract thus applied
for. XXI11-585

May be amended to correspond with settlement, as against an inter-
vening entryman, if priorty of settlement is shown by the appli-
cant, and it does not appear that he is estopped by his own acts
from setting up his right as against the adverse claimant.

XX1v-135; xxv-526

The granting of an application to amend rests largely in the discre-
tion of the land department, and where, during the pendency of
the application, the relation of the applicant, or of another, to the
land has become such as to make the allowance of the amendment
manifestly inequitable, it will be denied. XXVII-387

Right of amendment defeated by an intervening adverse claim.

11-38, 577; vii—428; xvi-313, 424
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Where an entryman fails to secure the land selected by him, and a
part of the lands intended to be taken is included in the interven-
ing entry of another, he may be permitted to amend by substitut-
ing for the tracts entered so much of the lands intended to be
taken as remains open to entry, and make up the remainder from

udjacent unappropriated land. XXVII-17
Amendment of timber culture, governed by the same rule as that
under which homestead entries are amended. vI-355
Amendnient of, is an ez parte proceeding after priorities have been
determined. 1Ix—455
Amendment of, not granted in the absence of good faith. 1—456
An amended entry founded on a misrepresentation of the facts
should be canceled. 1-576
Application for amendment of, does not excuse failure to comply
with the law. v-349 .

On application to amend, a mortgagee may submit evidence showing
that the final proof did in fact apply to the land covered by the
claimant’s settlement and not that embraced within the final

certificate. vI-834
There is no authority for the amendment of a patented, for the
benefit of a transferee. xx1-37
The right to amend, so as to include other land therein can not be
exercised by one holding thereunder as transferee. XX1-61
Allowed for adjacent land whereon the entryman had accidentally
cut timber. 11-808

Amendment of, allowed as against an adverse occupant who takes
forcible possession with full knowlege of the claimant’s right.
X1-394
Where one enters a tract by mistake and intentionally settles on
and improves another tract prior to act of May 14, 1880, he must
amend his entry before intervention of a valid adverse right.
11-575
Where settler entered the wrong tract by mistake and failed to
reside on either tract by reason of his wife’s sickness, he may
amend so as to embrace the tract originally selected if no adverse
rights have meanwhile attached to it. 11-170
The heir of a deceased homesteader can not secure an amendment
of the original by a new entry under section 2, act of March 2,
1889. Xvi-350
Allowed after contest commenced where the tract was by miste’
entered as an original instead of an adjoining farm homestea
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Pending applications for amendments should be adjudicated upon
their merits and under the practice heretofore prevailing. vir-155
On allowance of amendment after patent reconveyance of the land
improperly patented is required. vIIi-303
An application to amend, should not he allowed without a hearing,
where the entry as amended conflicts with the intervening entry
of another. xx-41
An application to amend an entry does not in itself operate to ren-
der said entry void from the date of such application, or release
the lands covered thereby from appropriation. XXVI-62

V1. SeconD. See Homestead, sub-title No. x1vy; Oklahoma Lands.
Instructions of June 27, 1900, under act of June 5, 1900, relating to

second homestead entries. XXxx-374
Right to make second, not considered without application for specific
tract. 1v-310, 451; vi—*

An official certificate of the register as to the truthfulness of 1e
applicant may be accepted in lieu of the corrohoratory aff vit
required in the case of an application to make second, where the
failure to furnish such affidavit is satisfactorily explained

: JIV-16
The right to make second, will not be considered in theab .ce of an
application to enter in due form. X1v-564
The right to make second, only allowed after careful :  .tiny.
mi-161 -

Second, allowed prior to the actual cancellation of the first, though
irregular, may stand, in the absence of other obi- ion.
XX1m—440
On allowance of second, the first must be relin- ed. vii—429
On allowance of second, the entryman should required to state
under oath that the relinquishment of thefi* s not for the benefit
of another. vi-507
The right to make a second will not be accorded to one who relin-
quishes his prior entry on account of a » ney consideration or its
equivalent. XXII-87
Made in good faith for 160 acres, when the entryman was entitled to
take but eighty acres, is illegal only as to the excess, and the
entryman may be allowed to retair the eighty on which his im-
provements are situated, and relinquish the remainder.
Xxvrn-11
1 application for lands not intended to be taken under the original
try is for the privilege of making a second entry and not for the
ht of amendment. Ix-207
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Second, should not be allowed through the process of amendment.

v-505
Second, allowed under the same principle that governs the allowance
of a second filing. vI-290, 362

Failure to exercise the right once accorded to make the second, will,
in the absence of explanation, preclude favorable action on a sub-

sequent application of a similar character. 1x-383
Second, not allowed in the absence of due care in selecting and
entering the land desired. vi-353

An application for, based on the alleged worthless character of the
tract covered by the existing entry, will not be granted, where it
appears that the applicant did not make a personal examination
of said tract prior to making entry thereof. XIX—483; xXVvI-23

Second, may not be made by one who relinquishes the first because

"~ it does not cover the land selected and fails to show that the

"% alleged error can not be corrected. X1v-564
ight to make second, recognized on relinquishment of the first,

*" Vhich was illegal because of conflict. 1-45
Second, allowed where the first failed through a mistake of fact as
¢he character and identity of a prior record claim. - vI-362

Sec allowed for the same land under changed departmental
ruli ‘s affecting the status of the tract. v-249
Second. ot allowed, though first was relinquished on erroneous
advice " ¥ local office. v-188

A second, under which the entryman has shown due compliance
with law, *nay be permitted to pass to patent, where the first was
relinquist. "ton erroneous advice, and without compensation, and
the secona v allowed by the local oftice with full knowledge of

the facts. -~ ™ Xx1x-305
Second, allowea * ‘ere the first, through no fault of claimant, can
not be carried' “tatent. vi-353, 505, 645

Right to make secc , recognized where the first, through no fault
of the entryman, was not for the land intended to be taken.
C vi—429; xxiv-16
Second, allowed wher. e first, through no fault of the entryman,
did not cover the land intended and amendment ix barred by an
adverse claim. VIII-239
Second. allowed where the'tirst covered land not habitable and the
reasons therefor were not discoverable by ordinary diligence.
virr-507
Where the right to make a second, rests on the non-inhabitable
characte - of the land covered by the first the facts as to the nature
and condition of both tracts should be clearly set forth.  1x-207
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Second, may be allowed where the first through mistake, was for
untillable land. 1-565 X-557
Second, allowed where water fit for domestic use could not be
obtained on the land covered by the first.
1-54; 1x-207, 333; xx1-390
A second entry is allowed where the land first entered fails to pro-
duce crops by reason of lack of rainfall or unfitness of soil. 1-171
The right to make a second may be properly recognized where the
first, in good faith, was abandoned on acount of poison ivy grow-
ing on the land, and the claimant’s susceptibility to poisoning

therefrom. Xxv-132
May not be made by one who relinquished a homestead because of
the ravages of grasshoppers. n-141

The right to make second, accorded when the first, through no fault
of the entryman, was made for land covered by a prior bona fide
preémption claim. vi-98; x-9

The right to make a second, may be properly recognized, where the
first, through no fault of the claimant, was defeated by an inter-
vening adverse claim. xvi-145

The right to make a second, recognized where the first, made in
good faith, was abandoned on account of conflict with the dona
Jide preémption claim of another. viI-100

The right to make a second, may be accorded to one who in good
faith relinquishes the first on account of an adverse claim asserted
to the land included therein. XX1v-531

Second, allowed where the first, for equitable reasons, was relin-
quished on account of conflict with the prior-settlement right of
a preémptor who was in default in the matter of submitting proof.

n-102; vir-131

Where an amendment would be allowed in accordance with the
original intention of the applicant, but for the existence of an
intervening adverse claim, the right to make entry has not been
exhausted. vi-505

When it appears that an entry fails because of the entryman’s
negligence in the matter of ascertaining prior adverse rights, he
will not be allowed to make a sccond, if at the date of his appli-
cation for such privilege there is a qualified adverse claimant for
the land applied for. XXI-87

Second, will not be allowed to one who has perfected title under the
first; and such an entryman will not be heard to allege that the
first entry was in fact illegal and fraudulent, and hence no bar to
the second. X1-507
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The right to make second, for same tract denied where the first was
made while claiming other land as a preémptor, and commutation
proof was submitted under the first, pending application to make
the second. vi-215

Right to reénter same tract where the original entry was canceled
for invalidity may be considered in the absence of intervening
adverse rights. vi-831

Right to relinquish invalid, and make new entry of same tract
defeated by the preference right of a successful contestant.

vi-831

Right to make second, awarded on the assumption that no adverse

claim exists, will not defeat the prior intervening claim of another.
XvI-267

The right to make a second, will not be accorded where the first was
for land subject thereto and failed through the fault of the entry-
man. vII-96: x1-290

Second, allowed where the first was made in good faith for land.
afterwards held not subject thereto, and accordingly canceled on
relinquishment. vi-137

The right to make a second may be recognized where the first was
canceled on account of the entryman's failure to establish resi-
dence and such failure was due to circumnstances beyond his con-
trol. XX11-179

Second, may be made where the first was relinquished under the
belief that it could not be maintained without danger to the entry-
man’s life. vii-537; xx11-380

New, allowed in place of illegal, good faith being manifest and no
valid adverse claim. 1v—492

Second, for the same tract accorded to one whose former entry, made
prior to his majority, is canceled. 1-113

The amendment of section 22849, R. S., by section 5, act of March 3,
1391, does not confer the right to make second, upon one who
had theretofore entered a quarter section of public land under the

homestead laws. XVI-512
Right to make second, under the act of March 2, 1889: circular of
March 8, 1889. vi-314
Circular of March 23, 1895, with respect to second, under the act of
December, 29, 1894. xXx—432

Application to make second, pending at the passage of the act of
March 2, 1889, secures to the applicant the benefit of said act to
the exclusion of intervening adverse claims. vi—457; x-192
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The right to make second, conferred by the act of March 2, 1889,
validates one made prior thereto, though not authorized by law
when made. 1X-543

The right to make second, under the act of March 2, 1889, can not
be exercised in the presence of an adverse claim arising prior to
the passage of said act. X1x-184

The intent of section 2, act of March 2, 1899, was to afford relief to
those entrymen who for some reason had lost their land, and, under
the law, were precluded from making a second entry. It was not
intended to allow those, who made entry before the passage of
the act, to relinquish and make a new entry. (Overruled.) xrx-526

Section 2, act of March 2, 1889, provides for the allowance of a
second entry in any case in which the appellant, prior to the
enactment of the statute, made entry under the homestead law,
but has not perfected title thereunder, either before or since that
time. Xxv-82, 311

On the relinquishment of a homestead entry, made prior to the-
enactment of March 2, 1889, a second entry of the same tract may
be made by the entryman under the provisions of section 2 of
said act. XXVII-538

A homestead applicant, whose application made prior to the act of
March 2, 1889, is erroneously rejected, and who thereupon appeals,
occupies under section 2, of said act, the same status as one who
made entry prior to said act; and where said applicant subse-
quently under a departmental decision enters such portion of the
land originally applied for as is then open to entry, reserving all
rights under the first application, and thereafter relinquishes such
entry, he may make a second entry of the remainder of said lands
when it becomes subject to such appropriation. XXVII-290

The right to make second, under section 2, act of March 2, 1889, can
not he exercised by one who since the passage of said act has per-
fected title to a tract under either the preémption or homestead
law, the right to which was initiated prior to said act.  x1x-207

Right to make second homestead may be exercised by way of a
transmuted presmption claim under said act if initiated prior

thereto. ViII-422; x-635
The phrase ‘“had the benefit of such law,” as used in section 2,
construed. x-635

The right to make a second under section 2, act of March 2, 1889, can
not be invoked for the protection of a settler who at the time of his
settlement has an entry of record for another tract. xx1—490

Soldier’s tiling for one tract does not, under the act of March 2, 1889,
preclude the entry of another. IX—145, 382; xX1-384



ENTRY. 185

Entry—Continued.
VI. Seconp—Continued.

Second, for the same tract, may be accorded under the act of March
2, 1889, when the first was illegal, when made, by reason of the
entryman having previously filed a soldier’s declaratory statement
for another tract. 1x-145

The right to make a second, accorded by section 2, act of March 2,
1889, to one who has theretofore exhausted his right by a soldier’s
filing, can not be exercised in the presence of an intervening
adverse claim existing prior to the passage of said act.  xv-139

A settler who, under the law as it stood at the time of his settle-
ment, had exhausted his homestead right by a prior entry, is not
entitled to make a second or additional, under the act of March 2,
1889, where prior to the passage of said act and prior to the
initiation of a valid settlement claim, the land has been sold by a
railroad company as part of its grant, and the right of the pur-
chaser validated by the act of March 3, 1887. XXVI-504

A homestead declaratory statement filed and relinquished atter the
passage of the act of March 2, 1889, 25 Stat., 854, defeats the
right to make second, under section 2 of said act, and it is also
a bar to a similar entry under section 13, act of March 2, 1839, 25
Stat., Y80. xvir-520

New entry for the same land may be made under section 2, act of
March 2, 1889, where the first was canceled because made during
the maintenance of a preémption claim for another. 1x-312

Right is restricted to the exclusive use and benefit of the entryman,
and on cancellation of an entry for non-compliance with law he
can not reénter the same tract under said act for the benefit of a
transferee. x-79

The right to make second, under the act of March 2, 1889, not
defeated because the failure to secure title under the first was
due to bad faith or non-compliance with law. xv-154

Second, may be made under section 2 of the act of March 2, 1889,
where the title is not secured under the first through failure to
comply with the law in the matter of residence. xmnr-217

Second, of the same tract may be made under section 2, act of March
2, 1889, where the entryman, through non-compliance with law,
fails to secure title under the first. Xxui—436

Under the provisions of section 2, act of March 2, 1889, a second
entry may be allowed, where the first was made prior to the
passage of said act, but was afterwards canceled for failure to
make final proof within the statutory period. Xxv—475

The commutation of a homestead prior to the act of March 2, 1889,
defeats the right to make a sccond homestead entry under section
2 of said act. XX1-283; XX1v-561
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Second, is not authorized by section 2, act of March 2, 1889, where,
prior to said act, the entryman has purchased the land covered by
his first entry under the act of June 15, 1880; nor does the tem-
porary suspension of the certificate issued under said purchase
bring the applicant within the terms of said section.

XII1-257; X1v-616

Second, not authorized by section 2, act of March 2, 1889, where the
entryman prior to the passage of the act, has purchased the land
covered by his first entry under the act of June 15, 1880. x1v-616

Second, under section 2, act of March 2, 1889, can not be held to
relate back to a former entry of the same tract, and thus effect a
reinstatement of said entry. x1v-305

The right to make a second, under section 2, act of March 2, 1889,
can not be invoked in aid of an application to ‘“amend” an entry
made and relinquished after the passage of said act. xvi-152

The claimant, in muking proof under a second entry allowed under
section 2, act of March 2, 1889, is entitled to credit for such por-
tion of his military service as was not applied to the first entry.

xv-241

One who makes a second entry. under section 2, act of March 2,
1889, is entitled to credit for military service in making proof of
residence, although allowed credit therefor under his former entry.

X1v-604
Second, under act of March 2, 1889, not allowed for a quantity that,
added to the first, will exceed 160 acres. x-661

May not be amended so as to embrace land not originally intended
to be entered, but the applicant in such case may relinquish and
make a sccond entry under section 2, act of March 2 1889.

X11-268

The right to make second, of lands embraced within the Seminole
purchase, accorded by the act of March 2, 1889, to those who have
commuted a former entry, is restricted to persons who had thus
perfected title prior to the passage of said aet. X1-617

Under the provisions of the act of December 29, 1894, amending
section 3, act of March 2, 1859, the right to make a second, may
be recognized when the first is relinquished on account of the
arid and unproductive character of the land. Xx-308

The right to make a sccond, under the act of December 29, 1894, is
not defeated by the fact that the first was relinquished, if the can-
cellation would have been ordered, on a disclosure of the facts to
the land department. XXIX-T16
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An application to make a second, under the act of December 29,
1894, must be denied where the first entry is canceled on a contest
charging abandonment. Xx1—404

The right to make a second, under the act of December 29, 1894,
can not be recognized, where the first entry was abandoned with-
out any attempt to raise a crop on the lands embraced therein.

" XXV1-23

The right to make a second, under the act of December 29, 1894,
will not be defeated by the fact that the entryman sold the
improvements on the land covered by his first entry, and relin-
quished his claim thereto, where it appears that, on account of
a protracted drought, such action was made necessary to secure
the means of subsistence. XXVI-549

Permission to make a second homestead, may be accorded where
there is no adverse claim, and the first is relinquished on account
of the worthless character of the land, and the applicant is not
chargeable with negligence. XXvni-259

One who makes homestead, of arid land in the belief that he can
irrigate the same through the use of water to be obtained from a
proposed government reservoir and abandons the land so entered,
is not entitled to make a second, either under the general terms
of the homestead law or the special provisions of the act of
December 29, 1894. xx1-205

The language in section 2, act of September 29, 1890, authorizing a
““second homestead entry ” refers only to those who had thereto-
fore made such entry but failed from any cause to perfect the
same, X1-625

Same principle governs allowance of second timber-culture, as
obtains in the case of a second homestead. vi-505

Second timber-culture, will not be allowed when the first was upon
land not subject thereto. r-152

Second timber-culture, may be allowed where the first, through
mistake, was for land not subject thereto, and good faith is
apparent. vII-297

Second timber-culture, may be made where the first, through defect-
ive surveys, includes land not intended to be taken, and is for
that reason relinquished. Xv-39 °

A second timber-culture, may be permitted to stand where the first
is relinquished for the reason that trees could not be grown on

the land. Xv-560
Second timber-culture, allowed to stand asx an amendment of the
first. 1-852
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Failure to secure growth of timber is not good ground for the allow-
ance of second timber-culture. 1-125
Second timber-culture, may be made where causes beyvond the
entryman’s control prevent the use of the land first entered for
timber-culture purposes. 1n-327
Second timber-culture, may be made by one whose former entry is
canceled because made on land occupied and improved by another.
1-118
Second timber-culture, may be made by a citizen who, when an
alien, innocently made a prior entry which was canceled for non-
compliance with law. n-250
Second timber-culture, may be made by one who was not allowed
to amend a former entry because of the interposition of other
rights where the equities were with him. 11-253, 254

VII. REINSTATEMENT. See Railroad Lands.
Will not be reinstated where the petition therefor alleges no error
in the judgment of cancellation. Xrmr—452; xv-64
Canceled on relinquishment filed under an erroneous ruling may be
reinstated. v vii—£70
Canceled without notice may be reinstated for hearing. 1v-397
Canceled on the erroneous report of the local office that no response
had been made to notice of the adverse decision should be rein-

stated when the fact of such error is made known. X11-604
Canceled portion of, under changed conditions may be reinstated in
the absence of adverse claims. v-333

Of railroad lands improperly canceled may be reinstated on the
forfeiture of the grant and confirmation of entries made of the
granted lands. vi—4dd

Under the graduation act, erroneously canceled, may be reinstated
for the benefit of the heirs, though the entryman, in ignorance of
his rights, made a homestead entry of the land which was after-
ward canceled for failure to submit final proof. X-569

Preémption entry canceled for failure to comply with the law in the
matter of residence can not be reinstated on a showing of subse-
quent residence and cultivation. x11—418

Should be reinstated where canceled on the report of a special
agent. An intervening entryman in such case should be given
opportunity for defense. Xv-354

Canceled for failure to submit proof within the statutory period,
such failure being due to the arrest and conviction of the entry-
man on a criminal charge, can not be reinstated in the presence
of an adverse claim. Xv-550
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Canceled for failure to submit final proof within the statutory
period, can not be subsequently perfected in the presence of an

intervening adverse right. X1x-419
Reinstatement of, that has been canceled without due notice, is not
defeated by an intervening adverse claim. XX1X-233
Should be reinstated where canceled through inadvertency, not-
withstanding the intervention of an adverse claim. XVvI-353
Inadvertently canceled on the report of a special agent pending
application for hearing should be reinstated. XXmi-54

Canceled by mistake, and without notice to the entryman of his
right of appeal, and without his knowledge that such action was
erroneous, may be reinstated on the application of the entryman’s
heirs, made within a reasonable time after learning the facts.

: X-569

On application for, the applicant should not be heard to say that he
did not receive proper notice of the decision holding his entry
for cancellation, where his failure to be heard on appeal is in no
way due to the alleged insufliciency of such notice. XXVI-147

Where canceled on account of an adverse claim, when it should have
been held intact subject to the perfection of said adverse claim,
it may be treated, on application for reinstatement, as though
the latter action had been taken. XXVI-213

Canceled with the view to allowing the entryman to make a second,
may be reinstated, where on account of poverty he is unable to
make the second, and his good faith is manifest. XXVI—427

An entryman who fails to appeal from a decision of cancellation
and permits said decision to become final, is not entitled to rein-
statement, in the presence of an intervening adverse right, even
though the original judgment of cancellation was erroneous.

XX-363; XXI11-192

An entryman who fails to respond to a rule to show cause why his
entry should not be canceled, or appeal from such order, is not,
after the cancellation of his entry and the intervention of an
adverse right, entitled to a reinstatement on the ground that he
was not notified of the final order of cancellation. XXVII-548

Reinstatement of, for the benefit of heirs not defeated by the inter-
vening entry of another, made with full knowledge that the heirs
were in possession of, and residing upon, the land. X-570

Reinstatement of, for the benefit of heirs not barred by the unsuc-
cessful contest of one of the heirs against an intervening entry
alleging priority of settlement. x-570
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Where a homesteader dies and his widow fails to submit final proof
within the life of the entry, abandons the land, and another set-
tles thercon, there are no rights left to descend to the children (on
the subsequent death of the mother), that warrant reinstatement.

xx-141

A transferee is entitled to a reinstatement where the entry is can-
celed through collusion with the entryman and where no oppor-
tunity to show the validity of the entry has been accorded the
transferee. X1v-85

Canceled for bad faith will not be reinstated on the application of a
transferee except on a statement of facts showing the good faith
of the entryman. x-566

Should not be reinstated in the interest of a transferce who is neg-
ligent in prosecuting his claim, and where in consequence of such
negligence adverse rights have intervened. - XIX-186

Can not be reinstated for the benefit of transferees on the ground
of its cancellation without notice to said parties, where it appears
that they were not entitled to notice and the adverse right of
another has intervened. Xx—488

Change of entry (cash) by A was allowed in 1855, but not petrfected;
in 1876 an additional homestead entry by B was allowed and pat-
ented; B's grantor surrenders the patent on ground that the land
is occupied by C; D, a claimant under A. with recently acquired
rights, applies for reinstatement of A’s entry, and it is allowed.

1n-657

Where a desert-land entry is duly relinquished and canceled it will
not be reinstated on the application of a stranger, though he
claims to have purchased from the entryman a valuable interest
in it. 11-24

The right of one claiming under purchase of a tract for which tinal
certificate has heen issued, but is thereafter canceled, can not bhe
recognized as against a subsequent entry, made on the relinquish-
ment of the prior claim, if it does not appear that the intervening
entryman was a party to or had knowledge of the alleged fraud
upon said incumbrancer. XXI11-163

Canceled on relinquishment prior to issuance of final certificate,
and the land entered by another, can not be reinstated for the
protection of a transferee who alleges that the relinquishment

was in fraud of his rights, in the absence of evidence connecting
the intervening entryman with such fraud. Xvi-140

Reinstatement will not be made where negligence on the part of the

applicant in the assertion of his claim appears and an adverse
right has intervencd. XXVI-147
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Right to reinstatement can not be recognized where the adverse
action has become final and the claim of another intervenes.

Xvi—404
May be reinstated where canceled on account of a prior valid adverse
claim, and said claim is subsequently withdrawn. X11-208

Erroneously allowed of land withdrawn for a private grant, and
thereafter canceled for conflict with said grant, can not be rein-
stated, though the land is not included in the limits of the grant
as adjudicated. XvHI-553

Properly allowed of public land subject thereto and canceled on the
erroneous supposition that the land was not subject to such dispo-
sition, should be reinstated, if the land is still within the jurisdic-
tion of the land department and subject to its control. xxvIr-330

The departmental instructions of April 28, 1899, relating to the
reinstatement of cash entries canceled for supposed conflict with
the Houmas private land grant, do not contemplate that such
entries shall be reinstated by the land department of its own
motion, and where those having rights under those entries do not
assert them but allow the lands to he appropriated by others
under the settlement laws, the presumption arises that they have
acquiesced in the cancellation of the entries and abandoned any
claim thereunder; and in such cases homestead entries for the
lands, if the proofs be satisfactory, should be carried to patent
regardless of such former canceled entries. Xxx—495

Vested rights secured under a valid, are not defeated by an errone-
ous order of cancellation; and if the land yet remains within the
jurisdiction of the Department, and the party claiming under said
entry has not acquiesced in its erroneous cancellation, it is the
duty of the Secretary to reinstate the same, and the intervention

" of adverse claims is no bar to such action. XX VII-209

An entry erroneously allowed of land reserved for a railroad grant,
and subsequently canceled, may be reinstated with a view to
equitable action for the protection of a bona fide transferee, it
appearing that the right of the railroad company has been for-
feited by statutory enactment. XXx-200

Made under the credit system, and forfeited for the nonpayment of
the full purchase price, is by the act of March 31, 1830, rein-
stated, and should go to patent without further payment, where
the amount of $3.50 per acre had been paid prior to the passage
of said act; and an adverse entry made subsequent thereto will
not defeat the right to such patent. XXVII-341
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Will not be allowed for land that is subject to the preferred right
of a successful contestant. _ xv-424; xvi-334; xx-233
May be allowed during the period accorded the successful contestant,
subject to his preferred right. 1-162, 486; vii-186; 1x-70, 491
Made during the thirty days accorded a successful contestant is
subject to such right. Ix—478, 491
On cancellation of, under contest the land covered thereby is open
at once to appropriation, subject only to the right of the success-
ful contestant. viI-186
Made during the thirty days accorded a successful contestant should
not he canceled without due notice to the intervening entryman
and action bad thereon. - VI-643; 1x—491; x-18, 41; x11-285
After the expiration of the period accorded a successful contestant
an entry by another is prima facie valid and should not be can-
celed without due notice to the entryman.  vi-509; vii—<49; x—41
Of intervening claimant must be canceled if, after due notice, he
fails to show sufficient cause why the adverse right of a successful

contestant should not be recognized. XI1-474
Pending an invalid contest a relinquishment and change of entry
may be made. : 11-220

Pending a contest a relinquishment and change of entry (timber-
culture to homestead) may be made, subject to the preferred right

of the contestant. 11-265
Preferred right of, if not exercised within a reasonable period,
should be held as abandoned. 1x-541

Allowed on a relinquishment during the pendency of a contest
should not be canceled in the interest of the contestant on the sue-
cessful termination of the suit without opportunity to the inter-
vening entryman to show cause why the contestant is not entitled
to enter the land. XI111-34

IX. LAND RESERVED FROM.
An entry allowed in violation of the rule requiring notice of the
filing of plat of survey will not give the entryman any advantage
as against an adverse claimant who alleges priority of scttlement.

x1x-91
An order suspending all action as to certain land defeats an entry
made thercon pending such order. 11-238

During the pendency of a departmental order suspending, the local
office is without authority to accept the relinquishment of said
entry; and all action of the local office and General Land Office
during the pendency of such order is without jurisdiction.

XV1I1-226
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Suspension of, does not relieve the land from reservation; and dur-
ing such suspension the entry of another can not be allowed.

X1-556
May not be made on a tract withdrawn for the purpose of a sale
under section 2455, R. S. 1I-242; X11-397; X1v-458

Not allowed for land suspended from sale or entry by order of the
surveyor-general pending the final location of a private claim.

VIII-186
Right of, can not be exercised upon land embraced within a reserva-
tion created by executive order. X11-607, 628

On land reserved by competent authority is illegal and can not go to
patent, notwithstanding the fact that the records of the local office
did not disclose the existence of the reservation, that the entry
was allowed by the local office and great expense incurred.

vi-585

Of land reserved, confers no right as against the government; hut

as between two claimants for such land, after it is restored to

entry, priority of settlement may be considered. xix-1
Not allowed of land held and actually occupied by the military under
direction of the War Department. T 1X-600

Erroneously allowed for land within an Indian reservation may
remain intact on the release of the land and take effect as of date
when the land is opened to settlement. X1-231

Made in good faith, in ignorance of ‘the fact that the land was
included within a hay reservation, may stand where the reserva-
tion is subsequently abandoned and the land is restored to the
public domain. (See 14 L. D., 233.) x~-313

Of land partly within an Indian reservation must be corrected,
though made in consequence of an erroneous survey and vuluable
improvements have been placed on the land that must be excluded.

Xn—437

Disallowed on account of conflict with a prior withdrawal of the
land for Indian uses may pass to patent, where it appears that the
land is not required for the purposes of the withdrawal.

XvIr-604

Of land included within an executive order directing a survey for the
purpose of establishing an Indian reservation may stand, where
the subsequent order creating said reservation omits the land so
entered. xx—414

9632—02——13
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In accordance with the lines of survey, as shown by the map on file,
but found to embrace land within a military reservation, may be
equitably confirmed on the release of such land from the reserva-
tion. x11-192

Erroneously allowed of land within a military reservation, but after-
wards opened to entry, may remain intact and take effect as of the
date when the reservation was vacated. Xv-546

Allowed for lands subject to Indian occupancy is in violation of
departmental regulations and must he canceled.

ni-371; vi-341; xmm-269, 302, 578; xv-19; xxvi-102

Will not be allowed for lands long occupied by Indians, with the
consent of the government and under direction of the military
authorities. 11-203

Erroneously allowed while the land wus suspended from entry may
be allowed to stand on the restoration of the land, in the absence
of an intervening claim. xx-12

Made on land covered hy the prior timber-culture entry of another,
not of record and under which no rights were asserted. is good as
against every one except the timber-culture entrvman. x-59

When priority of settlement is alleged under section 3, act of May
14, 1880, there may be a second entry. subject to an adjustment
of the conflicting claims. 11-144

Allowed during the pendency of the prior application of another
confers no rights as against the prior applicant; and in the event
that such application is allowed the intervening entryman should
be called upon to show cause why his entry should not be can-
celed. X11-47

Irregularly allowed during the pendeney of a prior adverse applica-
tion may be permitted to stand, where the right of such adverse
applicant has been eliminated and the entryman has in good faith,
and at large expense, improved the land. XVII-235

A homestead entry made when the land embraced therein is covered
by a ““small holding ™ claim, duly filed with the surveyor-general
and on which proof is subsequently submitted, 15 invalid and
must be canceled. XXVIT-278

Of a successful contestant allowed during the existence of an inter-
vening adverse entry of the same land confers no right.

XVII-446
Of land included within the entry of another is irregular, but prima
Jucie valid on eancellation of the senior entry. vII-378

Land embraced within a pr/uca fucie valid, not subject to entry by
another. vii—44
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Allowed while the land is covered by the entry of another may be
suspended pending determination of contlict. x-19
Two for the same tract should not be allowed of record at the same
time. vi—425, 7568; x-18, 43; XI111-686; xv—105
In the absence of an adverse right an entry based upon filing made
while the land was included within a desert-land entry was allowed
to stand. 11526
Irregularly allowed during the pendency of another’s appeal, in-
volving the same land, may stand in the absence of any adverse
claim or charge affecting the integrity thereof. Xv-389
Should not be allowed during the pendency of final proof submitted
by a prior claimant. vii—06, 414; 1x-175, 215, 335; xiv-165
Should not be allowed for land involved in a prior contest pending
an appeal. m-217; vin-121; xrv-111
Should not be allowed during the pendency on appeal of the appli-
cation of another to enter the same tract. . Xv1I-592
Though made on land not subject thereto, on the removal of the
bar may stand intact. 11-244; vi-23, 425; x-313
Subject to rights existing under a prior filing. 1v-262
Irregularly allowed of land reserved therefrom may remain intact
on the restoration of the land, and in the absence of any adverse
interest. x1x-1
Rejected application to file, pending an appeal, no bar to.  1v—403
Not allowed on land improved hy another and in his possession by
color of law. m—4
Will not be allowed to embrace a tract actually sold by the govern-
ment to another in accordance with the claim of such purchaser,
but not described in the patent issued to him. XVI-69
While relinquishing for the purpose of changing a homestead to a
timber-culture entry, but while still retaining possession of the

tract, the entry of another barred. n—44
May be made by one relinquishing a claim pending contest against
‘it illegally instituted. 11-220
Not allowed for swamp land. x-39
Of lands withdrawn for the benefit of a railroad grant, confers no
right as against the grant. xIx-11

Allowed at a time when the land is embraced within a railroad
withdrawal on general route is not void, but voidable. xxn-213
Should not be allowed for land covered by railroad selection. v-396
Should not be allowed for land covered by a pending railroad selee-
tion; hut if allowed will not he canceled, but treated as an appli-
cation and held subject to the selection. vII-80
Invalid railroad selection no har to. 1v—405
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Pending appeal from the rejection of a railroad indemnity selection
excludes land from. ' x-15
Allowed for unselected land within the limits of an indemnity with-
drawal, subsequently revoked, will not be disturbed. vii-240
No rights are acquired under an, made at a time when the land is
included within a railroad indemnity withdrawal; nor can any
right under such entry attach on the revocation of said with-
drawal, if, prior thereto, the company applies to select the land.
' XXVII-226
Irregularly allowed, of land withdrawn for railroad purposes, may
be permitted to stand as of the date such land is restored.
XI1v-345; X1X-575
Rejected on account of railroad indemnity withdrawal, subsequently
revoked, may be allowed as of the date when the order of revoca-

tion became effective. vi-378
Permitted on showing compliance with law after the revocation of
a former indemnity withdrawal covering the land. VI-382

Improperly allowed for land within & swamp selection may be per-
mitted to stand, on the cancellation of the selection, if such action
does not impair the right of an adverse claimant. XI11-639

Good faith of, not impeached by the fact that an acre of the quar-
ter section has heen reserved for the location of a land office.

x1v-13

Land lying within the banks of a meandered stream, and forming
a part of the bed thercof as surveyed, but subsequently left dry
by a change in the channel thereof, can not he entered where
patents have issued for the adjacent lands. XX1—429

X. CANCELLATION. See Judgment.

The land department has full authority to cancel entries for ille-
gality and fraud. 11-599, 783;
11-299; v—443; vi-503; virr-269; 1x-316, 573
May be canceled by the Department, prior to issuance of patent, on
suflicient proof that the land is not subject to such -appropriation
or that the entry is in fraud of the law. X1-484, 507
Fe parte veport of a special agent is not ground for cancellation;
there must be a hearing.
1-784; 11-504; 1v-340; v-170, 313; vi=503
Of an entry on the report of a special agent is contrary to law, and
an entry so canceled should be reinstated. The intervening entry
of another in such ease should not be canceled without oppor-
tunity for defense. xv-354
Not canceled except on conclusive evidence. v-313
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Of record should not be expunged by the local office. v-554
May not be canceled by local officers except under the act of May
14, 1880. I-567

Erroneously and inadvertently allowed, should not be canceled by
the local office on its own motion, but where appeal is allowed
from such action it will be treated as a decision recommending
cancellation of the entry. XVvII-589

Properly made, when the land is subject to appropriation, must
remain of record until properly canceled or results in a patent.

X111-686

May not be canceled by erasure on the record.  vIr-220; xvi—409
Should not be canceled on the ground of fraud in the absence of
clear and convincing proof. xvi-130

The land department will take summary action when the record
shows a fraudulent entry. notwithstanding contest allegation was

abandonment and was not proved. 1-95, 97
Diligence in ascertaining the fact of cancellation must be exercised
by settlers on abandoned homestead claims. 11-89

Erroneous cancellation does not subject the tract to appropriation
by a stranger to the record who had located it while the entry
(mineral) was subsisting. -767

Is a mere formal method of executing the judgment of the land
department against the entryman, and, so far as his rights are
concerned, takes effect by relation as of the date that judgment

hecomes final. 11-166
Procured through false and fraudulent testimony must be canceled.
Xni-612

Can not be allowed to stand where it is procured through fraud and
misrepresentation as against the heirs of a deceased adverse

claimant. X1i-594
As to the rights of third parties cancellation takes effect (releases the
land from reservation) by the formal act at local office. 11-168

When final judgment of cancellation is rendered by the Commissioner
the entry is thereby canceled and the land opened to appropriation
without waiting for the expiration of the time allowed for appeal.

(See 24 L. D., §1.) viI-563, T00; vii-163; x-221
Cancellation of, takes effect as of the date when the decision is
rendered. vII-163; x11-59, 643; XvI11-558

A judgment of. takes effect as of the date rendered, and the land
becomes subject to entry as of such date, without regard to the
time when such judgment is noted of record in the local office.

x1x-547; xx-191; xxn-77



198 ENTRY .

Entry—Continued.
X. CancerLration—Continued.

Order of, is final as to the rights of the entryman in the absence of
appeal, and no right under the canceled entry can be subse-
quently asserted as against the intervening claim of another.

XVvI-8

Voidable, that conflicts with prior rights may be set aside.  v-379

Will be canceled where the law has not been complied with and
further compliance is not possible, notwithstanding the plea of

‘¢ hardship.” vi—432
Set up to defeat the right of another must be canceled if the
evidence shows non-compliance with the law. vI-330

An order of, is not effective in the absence of notice thereof to the
entryman. 1v-397; vi—42; xvi-353; xvin-311, 421; xx-311,
553; xx1-169; xxir-174; xxm-118, 162
Of an entry without notice to the entryman is void for want of
jurisdiction. XXIV-52; XXVI—499; xxx—410
Of an entry without notice to a transferee, whose interest appears
of record, while irregular, is not void for want of jurisdiction, if
the entryman was duly notified of the adverse proceeding.
xxnr-175
Though irregularly allowed should not he canceled without giving
the entryman an opportunity to be heard in its defense.
X1—47; x1v-111; xvi-117; xvir-189
Where a deserted wife has submitted final proof on her hushand’s
homestead entry and by departmental decision is required to sub-
mit new proof, but does not do so, and the record does not show
that she was notified of such requirement, the entry can not there-
after be properly canceled for failure to submit final proof within
the statutory period, except after due notice to the wife.
XXv—402
An entry should not be canceled, on the allowance of an adverse
claim, without due notice to the entryman, with opportunity to
be heard. XVII-20
An entry allowed by the local office should not he subsequently
held for, without first affording the entryman an opportunity to

show cause why such action should not he taken. XX1I-606
That has been duly canceled is no bar to the subsequent settlement
or entry of another. X11—488

Cancellation of commuted entry carries with it the cancellation of
the original entry, and record of such action should be accord-
ingly noted. Iv—237: vi-8, 107; vii-651; xn-243

By inadvertency and the intervention of an adverse claim, will not
defeat the right to a full hearing in the premises.

Xvi-353; Xxim-54
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Entry—Continued.
XI. By EmMproyE oF THE GENERAL LaxDp OFFICE.

Origin and reason of the rule forbidding local officers and their
employés from making entries of the public lands. 1-107,314
Local officers and their clerks can not make, in their own districts,

except under section 2287, R. S. vi-105
May be made by a local officer or clerk, but not by a special agent,
in a district other than that in which he is stationed. 1n-313

Made by a special agent of the General Land Office is invalid,
under the provisions of section 452, R. S., and must be canceled.

Xvi—425
May be made by employés of land office in a district other than that
in which they are located. ' vI-106

The mineral entry of a deputy mineral surveyor within the distriet
for which he is appointed is not in violation of any statute or
regulation, but care should be exercised in the allowance of such

entries. vi-105
Clerks in local offices prohibited from making. =17
Of public land can not be made by an employé of surveyor-general’s

oftice (General Land Office). X1-96, 348
Of public land can not be made by a deputy United States surveyor.

XVII-394

The disqualification to enter provided in section 452, R. S., extends to
officers, clerks, and employés in any of the branches of the public

service under the control of the Commissioner. x-97
A homestead entry based upon a soldier’s declaratory filed after
appointment as receiver is wholly illegal. 11-110

Whether or not a mineral *‘location™ by a register is within the pro-
hibition of circular of August 26, 1876, against “*entry,” a purchaser
in good faith of the register’s interest in such location may make
entry. 11-754

A receiver who files soldier’s declaratory, prior to appointment may
afterwards make preémption, but not homestead entry, provided
he was a bona fide settler on the land prior to appointment; if he
bas made homestead entry, but did not reside on the land prior
to his appointment, his entry must be canceled. 11-108

Where timber-culture entry was made when a receiver’s clerk, but
contest was brought after such service had ceased, in view of
claimant’s good faith, entry is allowed to stand. 1-314

Timber-culture entry made by a special agent will not be canceled
for invalidity, where it was allowed under an express ruling of
the Commissioner, and the entryman subsequently complied with
the law. XVII-85
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Entry—Continued.
XI1. By EmprrLoYE or THE GENERAL LaND OrricE—Continued.

One who files desert-land declaratory, prior to appointment as reg -
ister, and thereafter resigns and after acceptance of resignation,
but while still performing the duties of the office, applies to
relinquish part of the claim and make homestead entry thereon,
is not entitled to such right. n-106

No presumption against the good faith of, can arise from the fact
that the entryman was formerly the register of the land office

where the entry was made. 1X-534
Right of entry not defeated because the son of the entryman was
chief clerk in the local office. wv-77
By the sister of a recciver is not necessarily invalid. 1n-105

One engaged as the agent or attorney of others in procuring infor-
mation from the records of the local office for the benetit of such
individuals is not by such employment disqualitied under section
452, R. S., to enter public land. XVI-546

Made by one who has accepted an appointment in the local office,
but has not yet entered upon his duties, is in violation of the
spirit of the law which prohibits employés of the land office from
becoming interested in the purchase of public land. X1-280

Section 452, R. S., does not prohibit a homesteader from completing
title by due compliance with law who, after entry, accepts and
holds an appointment in the General Land Oflice that gives no
advantage in prosecuting his claim. Xv-266

A scttler in good faith who is subsequently appointed register
hefore the land is opened to entry is entitled to perfect his claim
under section 2287, R. S., the same as though it had been initiated

by an application to enter. x1-18
XII. Desert LaND. See Desert Land; Final Proofy Payment.
Circular regulations of June 27, 1887. v-708
Circular regulations of April 20, 1891, giving directions for the man-
ner of proceeding in case of final entry before survey.  x1-376
May be made prior to survey of land. v-528

When made prior to survey the entryman is entitled on survey of
the township to have his claim properly deseribed by legal

subdivisions. vi-177
The act of August 4, 1894, extends relief to certain classes of;
circular of October 11, 1894. X1X-298

Restricted to 320 acres by the act of August 30, 1890. x1v-336
Restriction in acreage under the act of 1890 not applicable where
prior to the issuance of the circular of August 9, 1890, application
is made and accepted for 640 acres, though an irregularity in the

matter of the accompanying payment deluys action thereon.
x1v-5561
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Entry—Continued.
XII. DeserT Lanxp—Continued.
Sioux lands opened by act of March 2, 1889, not subject to.

. XX1Xx-541
Application to make, must show personal knowledge of the applicant
as to the character of the land. vi-312; vii-96

The preliminary affidavit must be made upon the personal knowledge
of the entryman, derived from personal inspection of the land.
X11-90
Will not be eanceled for failure to show personal knowledge of the
land if the entry was allowed under an existing practice which
did not require such showing. X1-155
Application to make in accordance with existing regulations should
not be rejected because not in conformity with later regulations
as to the personal knowledge of the applicant concerning the
character of the land. vii—03
A personal inspection of the tract prior to application therefor con-
fers no priority as against other applicants or settlers.  x1—207
Claim for, initiated by the application and not by settlement. vi-541
The initial act in establishing a claim is the payment of 25 cents per
acre, and prior thereto no rights are acquired under the act of

1877. X111-207
The essential act in making, is the payment of the first instaliment
of the purchase price. Xxx1-189

Entry for, in the interest of another not permitted.
v—445; vii-337, 378
Allowance of initial, does not deprive the local office of jurisdiction
in subsequent proceedings directed by the Department to ascertain

the validity thereof. X11-34
That embruces some land not subject thereto is not necessarily
fraudulent. X1-206
The law restricts one person to an entry of one tract, in a compact
form, not exceeding 640 acres. 1-28; 11-22; 1m-215
An individual or corporation not permitted through indirection to
secure more than one. vII-337

Entries for, treated as pre¢mptions under the act of May 14, 1880.
HI-69; v—694, T08; vi-1, 572; viI-186

But one declaration of intention to make entry ailowed. v—414
Right of married woman to make, recognized.  vi-114, 541; x—48
By the amendatory act of March 3, 1891, the right to make is
restricted to resident citizens of the State or Territory in which
the land sought to be entered is situated. ©XIX—495
The provisions of the amendatory act of March 3, 1891, requiring
the entryman to be a resident citizen of the State in which the
land is situated, are not applicable to entry made prior to the
pessage of said act. XX1v-466¢
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Entry—Continued.
XII. DEsert LaNp—Continued

Made under the act of March 3, 1877, by one not a citizen of the
State in which the land is situated, but a qualified citizen of the
United States, may be perfected under the amendatory act of
March 3, 1891. XX1v—308
The limitation in section 8 of the desert-land act, ax amended by
the act of March 3, 1891, of the right to resident citizens applies
at the final entry as well as at the original. XIv-565
Made subsequent to the act of March 3, 1891, limiting the right of
entry to resident citizens, and in violation of such restrictions,
must be cancelled, though allowed by the local officers before
they learned of the passage of said act. XIv-596
The phrase *‘resident citizen,” as used in the statute as amended
March 3, 1891, embraces persons entitled to protection in the
exercise of civil rights, and should be read in connection with
sections 1 and T of said act. XIv—677
Under the provisions of the act of 1891 the assignee of a desert
entryman need not show on tinal proof that he is a resident citizen
of the State or Territory in which the land is situated. It is suf-
ficient in such case for the assignee to show that he is a citizen
of the United States. XX-67; xx11-1
A corporation organized under the laws of a State is in contempla-
tion of law a citizen of the United States, and as such can take
and hold by assignment a desert entry. xxir—-1
The word ‘‘enter” as used in section 8 of the amendatory act of
March 3, 1891, does not mean tinal entry, but should be construed
as applied to the original entry. Xx-67
An actual resident of the State or Territory in which the land is
situated who has declared his intention to become a citizen is
qualified as to citizenship to make entry under the amendatory
act of March 3, 1891. xv-343
A claimant who has made entry under the act of March 3, 1877, at
any time during the life of his entry, and after the passage of the
amendatory act of 1891, may clect to proceed under the latter act.
XX-218

An applicant for extension of time under section 6 of the amenda-
tory act of March 3, 1891, should ftile in the local office a sworn
statement of his intention to proceed under said act, showing
what has been done by him in regard to the land, and that since
he determined to take advantage of the act in question he has
complied with the provisions thereof. Xvii-398
After the expiration of three years from the date of the original
entry, and subsequent to the intervention of an adverse claim or
contest, it is too late to aceept the option given by the amenda-
tory act. X1x-121, 231
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Entry—Continued.
XII. Desert LanpD—Continued.

The rule requiring claimants who elect to proceed under the amend-
atory act to file a sworn statement of the intention to so elect will
not be held retroactive. XXI1-233

There is no requirement in the act of March 3, 1891, that an entry-
man, who at the passage thereof has an entry under the act of
1877, and elects to proceed under the amendatory act, should at
the time of election file a map showing the plan of irrigation. The
right of the entryman, in such case, is protected if he formally
elects to proceed under the latter act, and gives notice of such
election. XXI1-233

Where the election of an entryman to proceed under the act of 1391
is to the satisfaction of the local officers, and prior to the promul-
gation of the rule requiring a sworn statement as to such elec-
tion, the rights of the entryman under the later law are duly pro-
tected, though the sworn statement as to hiy intention is not made
as required by said rule. XX1-244

The failure of an entryman to file a map showing the plan of con-
templated irrigation, as required by section 4 of the act of 1891, -
may be cured, in the absence of any adverse claim, by subsequent
compliance with law, and furnishing a map on final proof show-
ing the character and extent of the improvements. xx-61

An entryman under the act of 1877 who, after the expiration of his
entry, and prior to the passage of the act of Julye26, 1894, elects
to proceed under the amendatory act of 1891, takes, hy way of
the extension of time under said act of 1894, the same privilege
as though his entry had been originally made under said act of
1891. XX11-293

The act of March 3, 1891, amending the act of March 3, 1877,
operates to confer upon entrymen under the original act, at their
option, the additional time for effecting reclamation provided for
in said amendatory act, and an entry occupying such status, on
which final proof has not been submitted. is within the provisions
of the act of July 26, 1894, extending the time for making final
proof and payment. XX1v—435

By the act of August 4, 1894, extending the time for compliance
with the law, Congress relieved all entrymen from expenditure
and proof for one vear, and the eutry year, not the calendar year,
was meant. In the application of said provisions to particular
cases, if the entryman was in default for a year ending in 1894
the act should he applied to cure the default for that vear; if not
in default for the vear ending in 1894, he should be excused for
the entry year beginning in 1894, XXIH-243
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~ Entry—Continued.
XI1. DeserT Lanp—Continued.

The act of August 4, 1894, dispensing with annual expenditure on
desert entries for that year, applies to entries existing at the time
said act took effect, and does not operate to revive entries right-
fully canceled prior thereto. XXVi—499

The act of August 4, 1894, relieving desert entrymen from annual
expenditure during the year of 1894, is applicable to entries made
in said year, and prior to the passage of said act; and the year so
given should be computed from the date of the entry. xxvi-—298

The cancellation of a, without due notice of such action to the orig-
inal entryman, is unauthorized by law, and an entry so canceled
prior to the act of August 4, 1894, must be held in law an exist-
ing entry, and therefore entitled to the henefit of said act.

XXvi-499

An uadverse settlement claim will not defeat a, if due priority of
right is not shown thercunder. xXX111—436
Not allowed for land covered by the improvements of a bona fide
settler. vIII-630
Though allowed, is subsequently subject to the supervisory authority
of the Department. 1X-374

In each the questions are: (1) Ts the land desert in character and
entry compact in form; and (2) is the entryman duly qualified,

and has he shown due compliance with law. vII—8
Must be compact in form. v-34
Compactness of, how determined. 1v-317

In determining whether a, is within the rule as to compactness no
inflexible rule can be laid down, but each case must be considered
in the light of the facts presented. v—4; xx1v-306

Circular regulations with respect to compactness modified.  v—429

Decisions and regulations of the Department with respect to ‘‘com-

pactness” cited and compared. vir-104
In determining compactness the relation of the land to adjacent
tracts may be considered. v—4, 642

The existence of prior adjacent entries and the topography of the
country must be taken into consideration in determining the ques-
tion of compactness. IX-248; X1-27; xxXI11-412

The non-irrigable character of adjacent tracts may be properly con-
sidered in determining whether a, is within the rule as to com-

pactness, XXVII-123
Statutory requirements as to compactness must be followed rather
than departmental regulations. v—429

Amendment required where the rule as to compactness has not been
observed. vi-247
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Bntry-—Continued.
XII. Desert Lanp—Continued.

Covering technical three-quarters of section is compact. v-291
Is not compact that covers a narrow strip of land lying along and
upon hoth sides of a stream. vi-536; 1x-202
Two miles in length for 360 acres not compact. 1v-445
On the adjustment of, to conform to the requirement of compact-
ness, due regard may be given to the situation of the land and its
relation to other lands at the time the entry was made.
1X-202, 307
An entry allowed in accordance with existing regulations and for
which proof was accepted will not be disturbed, though not within
the later requirements as to ‘“‘compactness.” vin-104
Allowed in conformity with existing regulations as to compactness
should not be canceled under later regulations imposing a more
rigid rule. vii-231
The requirement of compactness is statutory: hence an entry in
ohvious violation thereof is not protected by the fact that it was
made before the Department issued instructions as to said require-
ment. 1Xx—202, 307, 379
Allowed for the land reclaimed on relinquishment of remainder.
VII-2
Not assignable. 1-28
Assignments before final proof recognized prior to April 15, 1880.
v-21, 597
Assignments of entries made while the rule was in force allowing
the same will be protected. m-214; v-167, 595
A claimant under an alleged assignment must show the fact of assign-
ment and that it was made prior to April 15, 1880. Xrv-123
One person can not take more than 640 acres, either as entryman or
assignee. n-22; v-19, 167, 597
Patent will issue to entryman though assignment is recognized.
m-216; v-167
Where an assignment of entry is recognized the assignee will be
entitled to all the rights of the entryman. m-215
Right of an assignee under an assignment made prior to April 15,
1880, can not be defeated by a subhsequent relinquishment of the
entry. XvI-167
The provisions of the act of March 3, 1891, amendatory of the actof
March 3, 1877, with respect to the assignment of desert-land
entries are applicable to an entry made under the original act, but
assigned after the passage of the amendatory act, and perfected
in accordance therewith. XXvi-721
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Entry - Continued.
XII. Desgrt Laxp—Continued.

A mortgage of land covered by a, can not be regarded as entitling
the mortgagee to the status of an assignee of the entry until after
foreclosure of the mortgage, if, under the laws of the State in
which the land is situated, a mortgage of real property is not a
conveyance thereof. XX1v—418

A mortgagee who secures the foreclosure of a mortgage covering
land embraced within a, prior to the time when tinal proof is due
on said entry, may be regarded as an assignee thereof, and entitled
to submit final proof. Xxv-375

An assignment of a, to one disqualified to acquire title under the
desert-land law, does not render the, fraudulent, but leaves the
title thereunder still in the entryman. XXv-323; xxXvi—497

The act of March 3, 1891, authorizes the sale and assignment of;
and such a sale, made by the guardian of an insane entryman act-
ing under an order of the court in accordance with the local
statutes, will be recognized by the Department. xxx-71

Where the entryman, prior to survey, submits final proof, and then
sells the land, such sale must be regarded as an assignment of the
entry, proof of which should be furnished as required in other
cases of assignment. XX1X—453

There is no authority for the acceptance of the proof of the assign-
ment of a, and of annual expenditure, executed hefore a clerk of
a court of record outside of the land district and State in which
the land is situated. XX1x-355

May be allowed subject to the preference right of successful contest.
(See Allen ». Price, 15 L. D., 424.) vi-227

The right by prior appropriation to the requisite water supply must
be determined by the land department. Ix-6

Should not be canceled in the absense of adverse claim, though on
hearing it appear that the land was not reclaimed at date of final

proof, but that reclamation was subsequently effected. vIIT—48
Final, after expiration of statutory period allowed in the absence of
adverse claims. v-261

The right of an entryman, who has shown due diligence from the
first, to equitable action on his entry, where he, through obstacles
beyond his control, is unable to effect reclamation within the statu-
tory period, is not defeated by a contest, charging such failure,
begun while he is engaged in curing his default. xx1-211

Right of entryman who has shown diligence from the first to perfect
his claim not defeated by an intervening contest where failure to
effect reclamation within the statutory period is due to a mistake
which he is engaged in rectifying at date of initiation of contest.

Xvi-366
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XII. Deserr Lannp—Continued.

A contestant who submits proof showing failure to effect reclama-
tion within the statutory period, does not thereby acquire the
status of an an adverse claimant so as to defeat equitable action,
where the government on its own motion has examined into the
cause of said failure and held the entry intact with a view to its
equitable adjudication. - XVII-255

Equitable confirmation in case of failure to submit final proof within
the statutory period not defeated by a contest directed against the
subsequent entry of another for the same tract. xvI-310

May be equitably confirmed where allowed on final proof submitted
after the expiration of the statutory period, and the delay is
explained. x1v—193

Canceled for failure to submit final proof within the statutory life
of the entry, will not be reinstated with a view to equitable action,
unless it appears that the land was reclaimed within the statutory
period, or within a reasonable time thereafter, and sufficient cause
for the delay is clearly shown. XXv1I-216

May be equitably contirmed when the failure to effect reclamation
within the statutory period is due to obstacles that could not be
overconie. vI-548, T99: vii-247; viir-573; 1x-631; x-598

Amendment after the period for reclamation has expired can only
include reclaimed land. vI-247

Made in good faith, in ignorance of the fact that the land was
included within a hay reservation, may stand where such reser-
vation is subsequently abandoned and the land restored to the
public domain. (See 14 L. D., 233.) x-313

The suspension of land from, on account of irregularity in the sur-
vey does not necessarily carry with it the invalidity of a desert-
land entry made during such suspension. XVvI-185

Allowed to stand though made when the land was apparently not
subject thereto, the bar having been removed, no adverse claim
existing, and due reclamation shown. - vi-23

Made after the passage of the act of October 2, 1888, of lands sub-
sequently designated for reservoir puposes is invalid, but may be
suspended under section 17, act of March 3, 1891, with a view to
allowance in the event the land is not required for the purpose
designated. x1i—45

The departmental order of September 12, 1877, suspending Visalia
entries revoked and directions given for the disposition of pend-
ing contests against the same and the reception of final proof
thereon. X11-34
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Entry —Continued.
XII. Deserr Lanp—Continued.

The period of time covered by a departmental order suspending
entries should be excluded from the time accorded by statute for
reclamation and final proof. Xv-234; xvi-166; xx1v—435

A suspended entry does not run during the period of suspension,
but it does run from its date to suspension, and then again, as if
without interruption, from the date of the order revoking the
suspension to the expiration of the term. Xx-324

During the pendency of a departmental order suspending a desert
entry the claimant is not required to proceed with the work of
reclamation. XVIII—420; X1x-382

The departmental vule that excludes from the period allowed for
the reclamation of land within a, such time as said entry may be
suspended is within the scope of administrative authority, and
not violative of the desert land law. XXx-548

On the revocation of an order suspending a desert entry, time will
not run as against the entryman in the matter of reclamation, in
the absence of proper notice to him of said revocation.

XX1-394, 494; XXxV-323; XXvII—497

The notice given an entryman of the revocation of an order sus-
pending his, is insuflicient if not definite and certain in its terms.

XX1I-240; xxv-388

Secured by testimony falsely showing reclamation must be canceled,
though it may appear that prior to initiation of suit the land was
reclaimed by a transferee. xv-5

Made under the Lassen county act of 1875 since the repeal thereof
must be canceled; but the claimant may, if qualified, make new
entry under the amended act with credit for amount expended in
reclamation. XVI—467

Made either under the Lassen county act, or the general act, and
abandoned, exhausts the claimant’s right under the desert-land
law. XVII-580; XXVI-673

Or declaration of intention to make entry, made under either the
Lassen county act of 1875, or the general act of 1877, exhausts
the right of entry under the desert-land laws, and precludes the
allowance of a second entry. XVHI-99

The regulations adopted after the passage of the act of 1877, were
formulated on a construction of said act, in connection with the
Lassen county act of 1875, which held that the right of entry
could not be exercised by the same person under both acts.

XIX—-247

Declaratory statement filed under the Lassen county act by one
who holds at the same time another tract under a previous filing
confers no right. X1v-220
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XII. Desert Lanp—Continued.

1f the record shows the death of the entryman, the patent should
issue in the name of the heirs generally. X149
The right of an entryman under the act of March 3, 1877, who dies
prior to the completion of his entry, descends to his heirs and

may be perfected by them. XXVIII-343
The desert-land act of 1891 does not authorize taking annual proof
before a notary public. - xx-111

Orders of the General Land Office with respect to annual proof will
be treated as interlocutory, from which no appeal will be allowed.
xx-111; xx1v-306

The annual proof showing the expenditure of the requisite amount,
if filed, preserves intact the entry during the three years, or prior
to offering final proof. In ex parte cases the entryman’s right to
the land will not be passed upon until the submission of final
proof. xx-111
The local officers should not reject annual proof. If said proof is
found insufficient they should inform the entryman that adverse
action thereon will be recommended, and that he will be allowed
thirty days in which to file exceptions. The proof, recommenda-
tion, and exceptions should be transmitted to the General Land
Office for consideration. xx-111
The provision in section 7 of the act of 1891, authorizing calls for
additional proofs, has reference to entries made prior to the passage
of said act in which the entryman has elected to perfect his entry

under said act. xx-101
The cost of fencing may be properly shown as an expenditure author-
ized under section 2 of the act of March 3, 1891. xx-61, 81

Under section 1, act of March 3, 1877, the waters of non-navigable
streams are open to appropriation for purposes of irrigation, and
may be so taken by the entryman, if he is the first dona fide
appropriator thereof; and the fact of such appropriation may be
shown by parol evidence. XXVII-512

The act of March 3, 1877, provides that the water right of a desert-
land entryman shall depend upon prior appropriation, and evidence
which satisfactorily establishes the fact that the entryman has thus
acquired and possesses an undoubted right to the requisite supply

of water, is sufficient. XX1x-133

XIII. HoMEsTEAD. See Homestead;, Mineral Land; Oklahoma
Lands.

May embrace 160 acres in odd-numbered sections within railroad

grant if excepted therefrom. xrv-T1

9632—02——14
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Entry—Continued.
XIII. HomEsTEAD—Continued.
Can not be made by one who owns more than 160 acres of land since

the amendatory act of March 3, 1891. X1n—437; xv-158
Validity of, is determined by the facts existing at the date it is
made. X1-314
Statutory life of, does not run during the suspension of the official
plat of survey. XX1-169
Voidable for illegality in preliminary affidavit. v-118, 248

Execution of preliminary affidavit before clerk of court without
prior residence renders the entry voidable, not void, and the
defect may be cured in the absence of an adverse claim.

V1425, 722; 1x-20

Confers no right in the presence of a valid intervening claim where
the preliminary affidavit was executed before a clerk of court
without the requisite residence on the land. viI-245

Voidable where the preliminary affidavit was made before a clerk of
court without the prerequisite residence on the land; but such
defect may be cured prior to contest. vin-1

Based upon preliminary affidavit executed before a clerk of court
without the prerequisite residence on the land is voidable, and
the defect can not be cured if, before such residence is acquired,
the right of a contestant intervenes. 1x-209; x111-686; xv-337

Failure of the entryman to establish the prerequisite residence
where the preliminary affidavit is executed before a clerk of court
may be cured by the establishment of residence prior to the inter-
vention of an adverse right, and a subsequent contest does not
cut off the right of amendment. x-61

Based on preliminary affidavit made before a clerk of court not
authorized to act in such matters is voidable only, and the defect
may be cured by supplemental affidavit. v-394; vi-257

Right of entryman to file amended affidavit of qualification not
defeated by a pending contest under which the contestant can
secure no preference. XIX-282

The affidavit required in section 2294, R. S., may be made in the
county to which the one is attached wherein the land is situated.

vi-257

Of settler relates back under act of May 14, 1880, to date of settle-
ment, to the exclusion of intervening claim.

viI-257, 653; vii-537; vii-448

Not allowed under section 3, act of May 14, 1880, until the record
is cleared of adverse claims. 1449

Under section 2291 not allowed on proof submitted in commutation
of the original entry. vuIi-86
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Made under section 2293, R. S., without the required settlement and
improvement ratified by the subsequent enactment of section
2308, R. S. 1-362

For lands settled upon originally by the claimant and others as a
town site and actually occupied for trade and business is illegal

and must be canceled. 1x-532
Not prevented by abandoned town-site settlement. v-180

Of land subsequently found to contain coal can not be completed.
x1v-526

The conditions existing at date of final, determine whether land
should be excluded from, on account of its alleged mineral char-

acter. xv-37, 290, 514
After final, the discovery of mineral on the land will not affect
rights acquired thereunder. vi-570; xv-37, 514

Alleged to be in conflict with a mining claim may be disposed of
without regard to such allegation, where, after due opportunity
given, the mineral claimant fails to show the extent of said con-

flict. x1x-287
Of an alien relates back to settlement on subsequent naturalization
in the absence of any intervening right. X1v-568
By alien who subsequently declares his intention of becoming a
citizen not void. 1v-564
May be equitably confirmed where through ignorance the entry-
man submits final proof prior to becoming a citizen. x—475

Made by an alien can not be confirmed under rule 32 of the rules of
equitable adjudication, for the henefit of the heirs, where the
entryman dies without having complied with the naturalization
laws, or declared his intention to tecome a citizen. XvII-506

Embracing non-contiguous tracts, may be referred to the board of
equitable adjudication where the non-contiguity is caused by the
cancellation of a part of the entry on account of a prior adverse
right; and the original entry is made in ignorance of such adverse
claim. XXI1x-721

Rights of, not acquired by the purchase of the improvements of a
homesteader as against the prior adverse settlement of another.

1v-121
Of land not subject thereto not legalized by subsequent residence,
cultivation, and improvements. x-649

Allowed to two claimants, to correspond with their settlement
rights, in place of a canceled illegal entry ade by one for the
joint benefit of each. 1v-529
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Entry—Continued.
XIII. HomeEsTEAD—Continued.

Made while the entcyman has a pending unperfected presmption
claim is not void, but prima fucic valid, and only becomes void-
able by the subsequent maintenance of the predmption claim.

vii-215

Made while the entryman has a pending predmption claim of record
for another tract is not necessarily void, for said claim may have
been in fact abandoned. 1Xx—63

Of land covered by the prior timber-culture entry of another not of
record, without actual notice of any claim thereunder, is a valid
claim, that will attach on relinquishment of the prior entry and
exclude the right of a contestant against said entry. X1-356

By one who went upon the land as the tenant of another may be
allowed where there is no fraud and where the latter has made no
claim to the land. 11-135

Failure to establish residence until after action upon the adverse
report of a special agent does not in itself warrant cancellation.

VII-464

Admitted against the claim of a railway company where final proof
was to follow at once, the company to have special notice thereof.

1v-256

Allowed in contravention of the terms of the act of March 3, 1883,
may be suspended until after public offering of the land.

vII-560; 1x-203, 635

In changing an entry pending a contest for defeult one will not be
permitted to assert a homestead right initiated while the tract
was covered by his timber-culture entry. 11-265

The right of a homesteader to change his entry to an adjoining farm

" homestead is not affected by his failure to comply with the law
under his original entry of the tract, in the absence of a valid
intervening adverse claim. XX1x-166

Allowed as a homestead for land formerly claimed under the pre-
emption law, notwithstanding certain alleged intervening adverse
rights. 111-313

By a contestant of a timber-culture claim is confined to land in con-
test unless less than 160 acres, when contiguous land may be
taken; by contestant of a homestead claim may be made on a por-

tion of the land in contest and adjoining land. 11-289
In conflict with previously acquired rights is voidable. 1449
If made for any other purpose than the establishment of a home, is

in bad faith. vII-248

A homestead entry in another’s interest, and not for a home for the
entryman, is in fraud of the law and invalid ab ¢ndtio. u-95
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An applicant for the right of, is bound to personally know the char-
acter of the land, whether it is suitable for purposes of residence
and cultivation, and any mistakes therein that may be avoided

by proper diligence are at his own risk. XI111-236
Of a less amount than that covered by settlement operates as an
abandonment of the land not entered. X1-557

May remain of record subject to the right of a preémptor where
such preémptor, as against the homesteader, is accorded the right
to file for the land. X1r-593

Made in the presence of a prior adverse settlement right must be
canceled on due showing of the settler’s claim.

- XX1-542; xxvI-301

Rights lawfully acquired by homestead, under proceedings in the
land office authorized by existing law, may properly be perfected,
though the law authorizing such entry is subsequently repealed.

XXvI-330

X1V. PreEMPTION. See Filing.

Under the regulations of the Department the tracts embraced must
be contiguous. vi-621
Tracts cornering on each other are not contiguous. vi-621
‘When allowed, relates back to final proof, to the exclusion of inter-
vening adverse claims. vI-224; x-253
The rule that an entry is equivalent to patent, in so far as third par-
ties are concerned, does not apply to an entry void for fraud.
m-780
Rights secured by, not defeated by failure of local office to forward
the final proof. X1v-349
Of a portion of the land filed for and settled upon is an abandon-
ment and relinquishment of the remainder. vI-356; xvI-251
Allowance of, by the local officers does not preclude the General
Land Office or Department from passing onits validity. vii-269
Allowed will not be canceled except on positive showing of bad faith.
vi-292, 418
Found to be fraudulent in character and based on false proof must
be canceled. I-779; vin-524
If made contrary to law, should be canceled. VIII-269
Made without the prerequisite compliance with law is illegal, and
the entryman exhausts his right thereby and can not make a
second, nor have the first reinstated on subsequent compliance
with law. X1-290; xm—418
Presmptor who has complied with requirements in the matter of
settlement and is called away by military service has six months
after close of service in which to make entry. XIv-864
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Entry—Continued.
XIV. Pregmprion-—Continued.
Where cash entry has been made of record, though inadvertently, it
can only be vacated by regular proceedings. n-57
Of double minimum land at single minimum price may be rectified
by the required additional pavment or relinquishment of half the

’

land. viI-579
Will be made in the name of the heirs generally on death of pre-
emptor. vi-30

Allowed within less than three months from filing of the township
plat will not be disturbed when it is apparent that all parties have
had full opportunity to assert their claims. vi-633

Acts performed after, only considered for the purpose of determin-
ing the claimant’s good faith during the period covered by the
final proof. x1-290

Made in good faith by a married woman may be referred for
equitable action where due compliance with law prior to marriage
is shown and the final proof and payment are accepted with full
knowledge of the facts. xv-230

Married woman may make, with a view to equitable adjudication
where the proof shows that she duly complied with the law in the
matter of tiling, residence, and improvement prior to marriage.

. X1-366

May be equitably confirmed when a single woman, after settlement,
filing, inhabitancy, and improvement, marries prior to final proof
but after published notice of intention to submit the same.

1—460; 1Xx-215

Made in good faith by a married woman who, prior to marriage,
had fully complied with the law as to settlement, residence, and
improvement may be equitably confirmed. vIII—433; x-629

May be confirmed by equitable action, in the absence of an adverse
claim, where a single woman, after settlement, filing, due inhabit-
ancy, and improvement, marries prior to final proof but after
published notice of intention to submit the same. x-166

Allowed on second filing may be sent to the board of equitable
adjudication where the fact of the first filing was disclosed at the

time of entry. VIII—45
Entry should be sent to the board of equitable adjudication where
made after the expiration of the statutory period. viI-355

XV. TimBer CULTURE. See title, 7¢mber Culture.
Circular of February 1, 1882, with blank forms. 1-638
Can not be allowed on application made since the passage of the act
of March 3, 1891. x1r-169

Made on the date of the repealing act, March 3, 1891, by a success-
ful contestant may be allowed to stand. x1v—614
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XV. TrmBer CurtTure—Continued.

Made on March 3, 1891 (the date of the repealing statute), are valid
so far as said act is concerned, as it was not approved by the
President until after the local offices were closed for business on

that day. xv-142, 403
Rights under the timber-culture law are initiated by the application
to enter. xxi-1

No rights under the timber-culture law are acquired by settlement,
and acts of settlement performed prior to the repeal of said law
do not initiate a claim protected by the statute of repeal. xv-513

The preliminary affidavit is statutory, and the Department has no
authority to add thereto. u1-606; vir-20

Voidable only where application and preliminary affidavit are exe-
cuted outside of the district and Territory in which the land is
situated. 1v—492; vi-762

Allowed on a preliminary affidavit executed outside of the district
and State in which the land is situated, is not void but voidable, and
may be amended in the absence of an adverse claim. *~ xvir—400

Allowed on preliminary affidavit executed outside of the State where
the land is situated is voidable, but may be amended to relate back

to the original entry in the absence of adverse right. vIi—478
Based on preliminary affidavit executed outside of the district must
be canceled if contested on that ground. X1v—466

Made through an agent and without the preliminary affidavit is illegal,
but the defect may be cured by affidavit properly executed, which
will be held to relate back to the date of entry. vII-50

Based on preliminary papers falsely purporting to have been prop-
erly executed, but in fact not sworn to before any officer, is illegal,
and the defects can not be cured by amendment. 1x—238

Entry excludes subsequent claim founded upon settlement. 111-565

But one quarter may be entered in a section. m-182, 311; v-173

Excess over 160 acres must be paid for in cash or relinquished.

‘ X1v—450

Payment for excess over 160 acres is a proper requirement, though
the entry may have been made prior to the regulation of March 28,
1880. Xv-396

May embrace a technical quarter section without reference to its
relation to the entire section. Xx1-378

One-quarter, approximately, of the number of acres in any section
may be entered under the act of June 14, 1878. XI1-53

Under the act of March 13, 1874, a second or additional entry of
eighty acres of non-adjacent land may be made where the two
entries taken together do not exceed 160 acres and the first entry
is for less than forty. XI11-509
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Entry—Continued.
XV. TmMBer CuLture—Continued.
Of but 160 acres allowed in a seéction of 640 acres. vI-804
Allowed in the proportion of 160 acres for every 640 in sections
containing an excess. v—69
Not more than one-quarter of a fractional section can be taken under
the timber-culture iaw. x-681
Timber-culture entry to extent of 160 acres may be made in a section
containing 342 acres. 1n-322

Two, in one section allowed to stand where the amount of land cov-
ered thereby was only slightly in excess of one-fourth of the
section. vI1-339

Is limited in acreage to one-fourth of the land embraced in the sec-
tion, except where a technical quarter section is entered.

xXvIi-522; xx-337; xx1x—407

Second, in a section can not be allowed to cover a fractional subdi-
vision if the acreage in both entries, taken together, amounts to
more than one-fourth of the whole section. XVvI-534

Discretion of the Commissioner in allowing a, that embraces an
excess in acreage does not extend to a case in which over one-half
of the subdivision entered is ‘‘excess.” XVI-534

In adjusting two, in a section that together embrace an excessive
acreage priority of entry determines priority of right. xvI-522

Attacked on account of excessive acreage may stand where, prior to
the day fixed for trial, the relinquishment of another timber-cul-
ture entry in the same section removes the objection to the entry

under attack. - XVIi-63
Second, in section prima facie void. IV—448
Will not be allowed where there is a prior entry in the same sec-

tion, though contest against it is pending. 1n-34
The second, allowed to stand, the first being prima facle invalid.

v-178
May be allowed where there is a prior timber-culture entry which
is illegal and can not go to patent. 11-256

For less than 160 acres exhausts the right, and such an entry can
not he enlarged to include a tract which the entryman, at the time
of making the original entry, supposed was not subject to such
appropriation. 1X-376

Of a fractional subdivision that embraces less than forty acres, under
which the area planted to trees is less than two and one-half acres,
may be equitably confirmed where the entryman followed the con-
struction of the law in force at the time of planting, and shows on
final proof a greater number of growing trees than is required on
the statutory acreage. xx11-166

Under the law a person may make but one entry. 1m-185
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Refused where another entry on the land had been allowed; but in
view of the equities a second entry is permitted. 1-253
Timber-culture entry for S. 4 of NE. } and two lots (91.14 and 91.21
acres) must be canceled as to either the S. { or one 40 and one lot,
or one of the lots; any excess to be paid for in cash. 11-315
Entry of land in different sections not allowed. (See 17 L. D., 358.)
1m1-361
Embracing land in different sections may be allowed to stand where
made prior to the act of June 14, 1878. xv-79
Land covered by, is at the moment the entryman is in default open
to the entry of the first legal claimant.
11-266, 283, 297, 318; 1v-508
Possession of the entryman who is in default can not defeat the
application of a contestant. 1v-508-
Settlement and filing do not reserve land from, but serve as notice
to the timber-culture applicant of the predmptor’s priority of

right. 1X—-262
Made of land occupied and improved by another is at the same risk
as though the adverse claim was of record. m-153
Land not reserved from, by unlawful inclosure. vI-608
Should not be allowed upon application made while the land is
covered by an uncanceled entry. 1-164; 1m1-320; x1v-127

Should not be allowed on lands subject to Indian occupancy.
x111-302

A timber-culture entry must be made on vacunt, unimproved land,
and not on land covered by the valuable improvements of another
and in the possession of another. (See 6 L. D., 608.) m-118, 269

A timber-culture entry may not be made within the incorporated

limits of a city or town. ' 11-634
That land has been broken does not exclude it from entry if devoid
of timber, vII-733

May be made on land covered by a preg#mption filing, and takes the
land on failure by the preémptor to make final proof in the time
required. n-593; m—499; v-173

The occupancy of land by one who asserts no claim thereto within
the period prescribed by law does not exclude such land from
entry. x1-300; x1m-225; xx1-10

Right of, not defeated by the predmption filing, and possession
thereunder, of one who has previously exhausted his rights under
the preémption law. xmi-251

As recorded, allowed to stand, though not for land originally applied
for. 1v-112
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Held for cancellation on account of conflict with the prior settle-
ment right of another may stand on the subseqent abandonment
of the adverse claim. vIn—461

The term ‘‘ homestead laws” in the third section of the act of June
14, 1878, is used in a generic sense, and will embrace the predmp-
tion law. v-591

May be canceled where the executor and sole devisee files relinquish-
ment and it appears that compliance with law can not be shown
within the life of the entry. vio-383

A claim under the acts of 1874 and 1878 is solely for the cultivation
of timber; if the land is used as capital or for speculatlve or other
purposes inconsistent with the object of the acts, it is held in vio-

lation of law and is subject to forfeiture. 11-329
Made for the benefit of a partnership, composed of the entryman
and another, is illegal, and must be canceled. xvIi-330
An entry that has been made in the interest of another fraudulent.
11-50
Not affected by acts of entryman in procuring another to be fraud-
ulently made in the name of his wife. 1-136
Right of, accorded to highest bidder in case of simultaneous uppli-
cations. nr-555

Natural growth of timber precludes entry.

1-154; v-111; vi-217, 772

Land shown by field notes to be timber land not subject to entry.
m-361
A natural growth of trees valuable for domestic or commercial pur-
poses excludes the section from the operation of the timber-
culture law. 1X-288; x1-500, 525
Is restricted to ‘‘sections” devoid of timber, and the restriction
does not vary in proportion to the amount of land entered in such
section. x111-300
Not allowed, though the land applied for has but few trees thereon
and is the only public land in the section, if the section is not
¢“ devoid of timber.” viI-544; 1x-182, 520
That the natural growth is small and has been partly destroyed by
fire does not affect the question as to whether the land is devoidof

timber. nr-144
A natural growth of timber excludes land from, though such growth
may require protection from fire to render it valuable. x-13

That the natural growth of timber is restricted by annual fires does
not render the section containing such growth subject to entry.
v-689
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Whether a given section is devoid of timber may be determined by
inquiring whether nature bas provided timber which in time will
become an adequate supply. 11-267

The number of trees required at final proof a guide in determining
whether land is excluded from entry by reason of the natural
growth. 1437

“An adequate supply” exists under the rule in Blenkner ». Sloggy
to the exclusion of an entry where the natural growth is equivalent
to the amount required to be cultivated by the entryman. 1m-144

Former rulings of the Department on the phrase ‘‘devoid of tim-
ber” cited and compared. viir—467

The phrase ‘“devoid of timber” should be construed as meaning land
practically so; no arbitrary rule can be formulated to cover every

case. vii—467; 1x-161
Character of land at date of, determines whether it is properly
subject to such appropriation. x—623

The departmental construction of the timber-culture act prevailing
when the entry is made must be accepted in determining whether
the land is ‘“ devoid of timber.” 1X-95; xvi—42.

Should not be allowed on the ground that the rulings of the Depart-
ment recognized the land as subject thereto when the application
was made, when in fact the land was not *“devoid of timber.”

vI-772

Should not be canceled on the ground that the land is not *‘devoid
of timber,” if allowed under rulings in force, and the entryman
thereafter proceeds to comply with the law.

v-261; vi-225; vi-75; vin-399, 534; 1x-622; x- 190 XXV-65

Made in good faith of land not strictly ‘‘devoid of timber” will not
be disturbed if allowed in accordance with the departmental con-

struction of the statute then in force. X1-426
Rights acquired under former rulings as to the character of land
subject to entry not disturbed. v-261, 690

The present construction of the act as to lands subject to entry
thereunder should not be enlarged to protect entries not allowed
under the former construction. x-190

Should not be allowed if the returns show timber in the section;
but a hearing may be had, if the correctness of the return is ques-
tioned, to determine whether the land is subject to entry.

vii—467; 1x—437

Where applicant proves that the markings on the plats showing
timber were erroneous, entry should be allowed as of date of
application. 11-850
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Land not excluded from, by a scanty growth of brush lining the
banks of a small stream that passes through the section.

11-274; vin-534

Where the timber growing in a section is confined to fixed limits,

with no prospect of spreading, and is inadequate in quantity (500

trees), entry is allowed. 11-268

. May be made where the trees, confined to a point of land between

two sloughs, were dead, dying, or decaying at the top. 11-273

Made on land containing cottonwood trees, when such trees were

held not to be timber trees, is legal. 1-165
May be made where the trees, confined to the margin of a stream,
at maturity become unfit for use as timber. n-272, 274
Not allowed for land made ‘“devoid of timber” by the removal of a
natural growth. 11-270; v-303
Land naturally devoid of timber subject to, although it may have
been broken. vi-373

The act of 1874 did not specify the character of land subject to
entry, but left such matter to the regulation of the General Land
Office. 1-165

Right to commute under the act of March 3, 1891, is limited to per-
sons who have, for a period of four years, in good faith complied
with the law. xvi-115; xvin-233

The right to commute under the act of March 3, 1891, can be exer-
cised at any time within the life of the entry by one who can show
that he has complied with the law for the four years preceding
the application to commute. XXI1X-214, 641

The right to commute under the amendatory act of March 3, 1891,
is dependent upon compliance with law up to the time when
application is made to commute. XVIII-235; xx1-29

The right to commute under section 1, act of March 3, 1891, can
only be exercised by a resident of the State or Territory in which
the land is situated. Xv-176; xX1m-9

Administrator of the estate of a deceased entryman can not com-
mute for the benefit of an heir who is not a resident of the State
in which the land is situated. XVI-322

The heir of a timber-culture entryman can not commute the entry of
the decedent under section 1, act of March 3, 1891, if not a resi-
dent of the State in which the land is situated. xvi-1, 71

Commutation of, under the act of March 3, 1891, should not be made
without due publication of notice of intention to submit final
proof. Xvi—482
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Commuted under section 1, act of March 3, 1891, and embracing
land in two sections, may be allowed to stand in view of the fact
that there is no express provision of law prohibiting such an entry,
and that the rights of no other entryman can be affected thereby.

XVII-358

The privilege of commuting accorded by section 1, act of March 3,

1891, does not defeat the right of a contestant to proceed with a

pending contest. X1x-38
Can not be commuted in the presence of a contest on which there
has been no hearing. XX1-3

The right to commute may be recognized on behalf of the heirs
where the entryman during his lifetime has substantially complied
with the law for the requisite period. Xx-236

The Department has no authority to return the money paid on com-
mutation and allow new proof to be made under the amendatory
act of March 3, 1893, on a showing that the entry in question was
commuted in ignorance of said amendatory act. XX1-287

Under the act of March 3, 1893, the failure of an entryman, who
has complied with the law for eight years from date of, to con-
tinue such compliance, will not defeat his right toa patent, though
he may not have succeeded in securing a growth of trees.

XX1v—448

Married woman can not make. 1-127; xvI-130

May be made by a deserted wife (with children) as the head of a

family. n-311

A married woman is disqualified for making, unless she is the head
of a family. x1v-510"

Not allowed to a married woman as a ‘“deserted wife” on proof of
temporary absences of the husband and non-cohabitation fora

year. vi-296
The marriage of a single woman suhsequent to application, but prior
to action thereon, does not invalidate. 1-131
Rights of deceased claimant descend to the heirs and not to the
widow. 1-121, 127, 136
Is subject to devise by will, and the executor who complies with the
law may submit final proof. xv-162

Is subject to devise by will, and on due compliance with law the
devisee is entitled to submit final proof and perfect the entry.

XXVI-690

The heir of a timber-culture entryman, who in his lifetime had fully

complied with the law, may perfect, notwithstanding he may have

formed an intention to sell the land as soon as the patent therefor

is obtained. Xx-214
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The heirs of an entryman whose final proof shows partial compliance
with law may relinquish part of the claim and receive final certifi-
cate of the amount of land earned by planting and cultivation, or
commute the entire entry under section 1, act of March 3, 1891.

xv-107

Right of, in the heirs where the applicant dies before the status of
the land is determined. v—422
Rights of the widow under Kansas laws amount to a moiety of the
husband’s estate. 1-149
The sole devisee of a deceased entryman considered as a ‘‘legal
representative.” viir-452

Devisee of the sole heir of a deceased entryman is the only party in
interest entitled thereafter to be heard in support of the entry.
XXI-8
For the heirs may be made by one of them without power of attor-
- ney from the others. v-42
Entryman not required to reside in the State or Territory wherein
the land is situated. -148
An entryman who, through a mistake in measurement, fails to plant
and cultivate the requisite acreage, may be permitted to perfect
title for the amount of land earned by his compliance with law,
and relinquish the remainder. xx-84
Where notice of the expiration of the statutory life of a, is not given
in accordance with the address furnished, and the entry is canceled
for failure to submit final proof, it should be reinstated; and
equitable action thereon will not be defeated by the intervening
entry of another if good faith is manifest and the final proof
shows due compliance with law except in the matter of submitting
proof within the statutory period. XXIvV-288
May be equitably confirmed on proof submitted after the expiration
of the statutory period, notwithstanding an intervening contest
charging failure to make such proof in time, if such failure is
satisfactorily explained. xxv-501
Allowed prior to the expiration of the statutory period of cultiva-
tion, may be equitably confirmed, in the absence of any adverse
claim, where it appears that after the issuance of final certificate
the land was conveyed to another for value and without notice of
the defect in the final proof, and subsequent compliance with the
law in the matter of cultivation duly appears. XXVI-547
See Contest; Final Proof; Timber Culture.
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Equitable Adjudication. See ZFEniry; Final [rooy; Ilomestead;

Timber and Stone Act.

1. GENERALLY.

I1. Desert LAND ENTRY.
11II. HoMmeSsTEAD ENTRY.
IV. MiNERAL ENTRY.

V. PregMpPTION ENTRY.
VI. PrivaTe ENTRY.
V1I. FinaL Proor.

I. GENERALLY. ‘

Board of, how organized. 1v-156
The board of, has exclusive jurisdiction within the sphere of the
powers conferred upon it by statute. 1411; vior-87
The board of, has no authority to waive a statutory requirement.
. Xx-361
Decision that an entry should be submitted for, is an administra-
tive act. XX1-549
No appeal lies from the decision of. 1411

The power of the board to confirm may be exercised at any time
after the defect if the case is in condition for the issue of patent
in due course. 4 1-99

The authority of the board is confined to entries so far complete in
themselves that when the defects on which they are submitted
have been cured by its favorable action they pass at once to
patent. 1X-230; xxv-2

An entry should not be submitted before it has heen perfected by
the payment of the purchase price and issuance of final certificate.

1x-230

Patent should be surrendered on application for confirmation of
entry which has passed to patent. vI-314; vin-183

Entries submitted for, should be placed under the rule appropriate
thereto or submitted as ‘‘ special.” x-299

In submitting an entry for, under authority of a departmental deci-
sion, the authority may be noted, but the appropriate rule should
be stated or the entry placed under the special provision. x-299

The board may, on showing of fraud, revoke its confirmation. 1411

Adverse claim bars action of the board. 1-78
A contestant’s preference right is in the nature of an adverse
claim. -78
Not defeated by an intervening contest filed after the initiation of
action by the government. XI1v-83

A protestant without interest does not have such an ‘‘adverse
claim” to the land involved as will serve to defeat equitable adju-
dication, if it is otherwise subject to such disposition.

XIx—42, 467




224 EQUITABLE ADJUDICATION.

Equitable Adjudication—Continued.
I. GeneraLLY—Continued.
Is not defeated by the right of a contestant who fails to show facts

that warrant cancellation. xvI-366; xvi-96; xx1-211
Entries to be confirmed where the fault is not with the purchaser.
wv-156

Jurisdiction of the board does not extend to case of inexcusable
failure to comply with the law. v-347
Invalid entry should not be submitted to the board. vi-236
Additional rules of, 31, 32, and 33. x-502
Entry on railroad land confirmed where company made default at
hearing. 1465
Not defeated by an adverse entry made after published notice of
the preémptor’s intention to submit final proof. x-215

One who attempts to presmpt land included within a supposed
defective private entry is not the ‘‘rightful claimant” named in

Rule 13. v-156
The plea of entry in good faith and ignorance of the law available
before the board of equitable adjudication. m-190

Does not extend to an entry for more than 160 acres unless the
quantity entered is as near that amount as existing subdivisions

will allow. o ovi-21
Rule 15 is obsolete. X1v—407
Rule 33 cited and applied. xxv-503; xxvI-549

II. DEsert LAND ENTRY. See Eniry, sub-title Desert Land.
Additional rules. k VI-799
Rule 29 provides for confirmation of desert entries where final

proof and payment were not made within the statutory period.
x-231, 631
Rule 29 applicable where failure to make desert proof within the
statutory period was the result of ignorance, accident, or mis-
take, and no adverse claim exists. vII-247
Rule 30 applicable where failure to reclaim and make proof under
desert entry within the statutory period was the result of igno-
rance, accident, or mistake, or of obstacles which could not be
overcome, and no adverse claim exists. o vII-247
Rule 30 covering desert-land entries in which reclamation and proof
were not made within the statutory period. vir-574
The intervention of an adverse claim precludes action under Rule
30. X1-59
Rule 30 of, as applied to desert entries under which reclamation is
not effected within the statutory period, not defeated by a contest
begun while the entryman is <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>