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Announcer:  Welcome to Introduction to Supervision vision a series of interactive  modules designed to familiarize new supervisors with their role and to serve as a review for  experienced supervisors.  Today's module, Resolving Conduct Issues.  And now today's instructors.  
 
 D. Friez: Good morning and  welcome to the first session of  re solving conduct issues.  We're happy you could join thus  morning and we hope we have a  very interactive session.  My name is Diane Friez, I am the  human resources officer with BLM  in Montana and the Dakotas and  joining me is Jane Haddock.  Jane is an employee and labor  relation specialist with BLM at  the national human resources  management center in Denver.  And also Mark Stiles.  Mark is the western slope center  manager in western Colorado.  Before we get into the specifics  of the course, let me give  you -- let me go over a few  things.  As you know, we're using the  push-to-talk technology for this  broadcast, and when you get  ready to call in, which we hope  you'll do often, there is a  slight delay from the time you  push your microphone until your  voice comes across the air.  Don't let that delay startle  you.  Also, when you do call in,  please state your name and your  location, where you're calling  from, and there may be times  where two or more of you call in  at the same time.  If that happens, we'll give you  the time-out signal and then  we'll call whoever we heard   first and ask that you state  your question and then we'll  follow up with the other people  who called in.  Now, we are talking about  conduct today, and as --  supervisors know, we get in a  session like this and it's easy  to talk about specific  situations or cases that you may  be working on in your individual  locations.  We just want to caution you if  you do bring up a question or  raise an example, please refrain  from using specific names or  specific instances because we  want to make sure we protect  everyone's privacy.  To get started, the first thing  we want to do is a little role  play with Mark and Jane.  We want to have a situation  where the supervisor has just  learned that his employee has  been involved in some misconduct  and Jane is going to represent  H.R. in this scenario.    
 
 M. Stiles: Jane, we've got  a conduct problem and I just got  to deal with it.  It's been going on for too long  and I think we need to start  removal action.  
 
 J. Haddock: Tell me the  specifics.  
 
 M. Stiles: I have this  person who keeps cheating on the  time sheets, coming in late,  taking long lunches and long  breaks.  We have to put an end to it.  I want to get rid of him.  
 
 J. Haddock: What have you  done with it so far?  
 
 M. Stiles: I've talked  until I'm blue in the face with  the guy.  I know the time keepers made the   same comment and said you need  to straighten up.  He doesn't want to seem to fix  it.  
 
 J. Haddock: Have you done  any kind of written  counsellings?  
 
 M. Stiles: He's been  counselled forever.  I would like to get the removal  done with and get him out of  here.  
 
 J. Haddock: Have you done  any kind of documentation so  far?  
 
 M. Stiles: He knows what's  going on and the timekeeper has  the time records but it's not  going to help.  The guy knows what's going on.  What do I need to document for?  
 
 J. Haddock: There's a  process we need to follow.    
 
 M. Stiles: I'm not  surprised.  I can't let this drag on  forever.  We got to take care of this  thing and getette over with.  I need your help.  
 
 J. Haddock: Mark, I would  be happy to help you, but there  is a process we need to follow.  Let's get started on it  together.  
 
 D. Friez: Thanks, Mark and  Jane.  As you can see, this is a  situation that comes up  frequently where the supervisor  has a situation, they want to  deal with it immediately,  they're ready for it to just be  over with, but it is very  important that we go through the  process and that's what we plan  to do today, is to walk you  through some of the important  steps you'll need to follow when   you're dealing with conduct  issues and before we get into  the specifics of the steps, let  me first just walk you through  the objectives for the course  today.  First of all, we want to focus  on -- that you as a supervisor  have a responsibility for  establishing an environment that  prevents misconduct from  occurring.  There's things you can do and  we're going to give you some  pointers in a few minutes.  But if you do find yourself in a  situation where conduct does  occur, you need to deal with  things efficiently and  effectively as quickly as you  can.  We're also going to talk about  establishing an effective  relationships with human  resources.  We want you to develop and be  able to develop and organize  clearly defensible cases.  And also we want to protect the  employer and employee rights and  talk about that more as we go on  today.  Before we get into the process  of dealing with the specific  misconduct, let's talk about the  difference between a conduct  issue and a performance issue.  Jane?  
 
 J. Haddock: Analyzing the  problem is important because  behavior or conduct problems are  handled very differently than  performance problems.  Most conduct issues are easy to  recognize such as misuse of a  charge card or disruptive  behavior.  However, some cases are not as  clear-cut.  Let's look at some examples that   illustrate the difference  between conduct and behavior.  -- I'm sorry, between conduct  and performance.  Please turn to page 5 of your  participant guide.  If there is more than one of you  at your location, please try to  work together as a group during  these exercises.  Mark will now take you through  the exercises.  
 
 M. Stiles: We've got three  examples of some situations you  supervisors may see in the  workplace.  I'm going to introduce each  example briefly, give you a few  seconds to read through it and  then I will come back and ask  for help answering two  questions.  The first question is whether  it's a conduct or performance  issue.  And then I would like to know  your reasons why you drew that  conclusion.  Let's look at the first example  in your workbook.  In assignments made the employee  completes it but continues to  make a lot of errors.  Take a few seconds, read it  through and I'll come back to  you.  Ok.  Let's try out push-to-talk.  Who out there can tell us  whether this was a conduct or  performance issue?  Ok.  I know we've got a group at the  NIFC office.  Can one of you call in and take  a stab at the first example?    
 
 Caller: It's a performance  issue.     
 
 M. Stiles: Who was that  that just called in?  
 
 Caller: NIFC.    
 
 M. Stiles: Ok.  It's a performance issue.  Why do you think it's a  performance issue?  NIFC, can you give a little --  I'm sorry.  I walked on you.    
 
 Caller: Because he's  diligently -- she is diligently  trying and she is being  conscientious.  She's just failing.  
 
 M. Stiles: You caught those  key words.  The employee is trying hard.  Just not able to get the job  done.  Lacks the skill or whatever.  That one is pretty simple.  Let's move onto the second  example that's a little less  clear and in this example we're  dealing with a very social  employee.  So take a few seconds to read  through that one.  We'll come back and ask the same  questions.  Our example, the social  employee, who can tell me  whether that was a conduct or a  performance issue?    
 
 Caller: Hi, this is NIFC.  Conduct issue.  
 
 M. Stiles: Conduct issue.  Why do you think it was a  conduct issue?  
 
 Caller: The reason the  employee is failing is because  of the time he spends  socializing.  
 
 M. Stiles: All right.  Socializing was the root cause.  They're not getting the job   done.  The root cause is the  socializing.  Good answer.  Now we'll go to our last  example.  It's also a case of an  assignment not getting finished,  this time because of other  workload.  Go ahead and read through that  one, take a few seconds, and  we'll come back and finish up  the examples.  Ok.  Before we call for a  push-to-talk participant on this  last one, let me remind you to  please identify yourself and  location when you call in, and  in our case here of not getting  the job finished because of  other work, who can tell me  whether this was a conduct or a  performance issue?  Vern, I know you're out there in  Colorado.  Or you were earlier.  Can you take a stab at this one?  
 
 Caller: Well, it would  probably, I think, to me, it  would be more of a performance  thing, but it would also be  partly the supervisory -- the  supervisor may need to do some  prioritizing.  
 
 M. Stiles: You think it's  performance because they were --  just failed to get it done?  Any other views out there?  
 
 Caller: This is Deb at  NIFC.  I think it's a conduct issue.  
 
 M. Stiles: Thanks, Deb.  Deb thinks it's a conduct issue  and Vern said it was probably a  performance issue but probably a  mix of both.  A lot of times you're going to  see these cases are exactly   that, sort of some combinations  of it.  In this one we think it's  probably a case of conduct, and  the real reason there is because  it's a matter of the employee  won't get the job done as  opposed to can't get the job  done in our first example.  That's a pretty good litmus test  to figure out conduct.  If they won't get it done, you  are probably dealing with  conduct.  I want to thank you for helping  with the examples.  Our first caller that came in, I  think from NIFC, can you call in  and let us know what your name  was?  We didn't catch it first time.  
 
 Caller: Lee.  
 
 M. Stiles: I want you to  thank you to be the first  participant to push to talk, and  we've got a gift for you, trying  to recognize the jumping in on  that, "resolving conflicts at  work."  I know you're sitting at NIFC.  We'll track you down either at  lower snake or at the State  Office there but we'll track you  down.  Thanks a lot for joining in on  that.  Diane, I'm a supervisor, I know  I've got a conduct issue, why  should I care about it?  
 
 D. Friez: Well, Mark, you  should care because as a  supervisor you do have a  responsibility, as we said  earlier, to maintain an  effective and productive work  environment, and even though you  may do everything you can to  prevent conduct issues from  occurring in your workplace,  there may still be circumstances   where things come up and  situations happen.  When these situations do occur,  you need to recognize some of  the impacts that can occur to  both you and your workforce.  Conduct issues may have a direct  cost on -- to BLM.  They may also get in the way of  getting the job done.  For example, if an employee is  not coming to work, obviously  the work isn't getting done and  somebody else is having to cover  for them.  Conduct problems may also cause  morale problems, both in your  work unit and in -- could be,  say, in your work unit in a  State Office or maybe affect  even out to a Field Office.  Conduct issues can greatly  affect the public's image of  public servants and we don't  want that to happen.  Conduct issues can become a  safety concern, for example, if  you have an employee who is  misusing a government vehicle  and an accident is involved, we  would definitely have safety  concerns there.  Last but not least, conduct  issues can expose the government  to lawsuits and financial  losses.  Now, these are just some of the  reasons for addressing the  conduct issues.  The next question, we think, is  how does a supervisor -- as a  supervisor, how do you need to  deal with these issues in the  workplace?  Jane?  
 
 J. Haddock: One of the best  ways for you to maintain an  effective working environment is  by preventing misconduct in the  first place.   Please refer to page 6 of your  participant guide.  Ways to prevent misconduct are  communicating your expectations  to employees.  What may seem common sense to  you may not be common sense to  the employee because maybe  they've been working in a  different environment or under a  different supervisor for several  years that didn't have those  same expectations.  You also want to make sure that  you establish written policy in  your office for areas that may  cause problems such as work  schedules, leave, things of that  nature.  Additionally, as a supervisor,  you set the tone for the office.  In a sense, you are being  observed by employees and you  become a role model for the  expected behaviors in your work  environment.  Establish a reputation of  responding consistently and  timely to conduct situations.  Don't wait.  Deal with the matter as soon as  possible.  That will help establish trust  within your work area.  It's important to understand the  required processes in order to  be consistent and timely.  As a supervisor, both you and  your employees should be aware  of some of the most common  conduct issues, including misuse  of government vehicles, misuse  of charge cards, misuse of the  time and attendance, the  Internet, misuse of government  equipment, and violation of  codes of conduct or ethics.  Recognize that failure to use  disciplinary to correct  inappropriate conduct may lead   to more serious problems such as  morale issues in the workplace.  For those employees that are  otherwise working under the  requirements of the office.  Understanding your role as a  supervisor and the difference  between performance and conduct  issues will help you create a  work environment that  discourages conduct problems  from arising and will help you  lay the foundation for when you,  in fact, do need to take a  conduct-related case.  Focus on prevention.  It's a whole lot easier than  having to deal with conduct  problems.  However, as a supervisor, you  may still be involved in conduct  issues.  Therefore, we're going to talk  to you about ways to deal with  those issues.  Diane will introduce the steps  for this process.  Diane?  
 
 D. Friez: Thanks, Jane.  We realize dealing with conduct  issues is often something  supervisors want to avoid.  Because the process can take a  very large commitment of time  and it can also be very  stressful for both the  supervisor and for the employee.  However, as a supervisor, if you  don't deal with these issues,  they won't go away, and they  will, as we've said earlier,  have significant impact on your  workforce.  I think most people know that  ignoring conduct is not the way  to deal with it.  Although the process itself is  fairly straightforward, there  are some critical steps that  we're going to walk you through   here in just a few minutes.  One of the most important things  we want you to remember is that  you're not alone as you deal  with conduct issues.  Throughout the process you'll be  working with an H.R. specialist  and the role of that person is  going to be to provide you  advice and guidance and help you  understand the process and help  you understand the legal  ramifications of the types of  situations you're dealing with.  Now, again, as I mentioned, and  you'll probably hear us saying  this over and over again today,  it's important that you  establish an effective  relationship with your human  resources specialist as you go  throughout this process.  Just briefly let me mention the  steps we're going to cover in  more detail.  There are just a few key steps  that we need to take a look at  that.  The first one is that you need  to assess the situation.  Next, you'll need to collect the  pertinent facts.    Then determine charges and  specifications.  You'll need to decide an  appropriate action or penalty.  You will issue the proposal  notice, and then a final  decision will be issued.    Now, as we move forward, let's  look at each step in more  detail.  Jane?  
 
 J. Haddock: Once you become  aware of an alleged misconduct,  as a supervisor, you need to  decide on how to proceed.  In making your decision,   consider the knolling.  Are you, indeed, the first level  supervisor?  
 
 M. Stiles: Jane, I have a  question for the group out  there.  What about team leaders and lead  specialists, are they the ones  responsible for taking  disciplinary actions?  What do you folks out there  think?    
 
 Caller: It's no.  This is Don, Eastern States.  The answer is no.  
 
 M. Stiles: Why is that the  case?    
 
 Caller: Because I think  H.R. regulations require a  supervisor can do that kind of  action, not a team lead.  
 
 M. Stiles: Great answer,  Don.  Team leaders and lead  specialists, although they may  perform some supervisory  function in the day-to-day role,  they're not delegated the  authority to deal with conduct  issues in this way, however,  they are your critical Lynne  took probably observing the  behavior in the first place and  bringing it to the supervisor of  record's attention and also do a  lot of the work in collecting  the facts and information.    
 
 J. Haddock: If you are  indeed the supervisor, have you  consulted H.R. about the  situation?  Have you identified all the key  players and witnesses?  Should you be conducting the  investigation?  Or would an administrative  inquiry team, an external   investigator, the OIG or another  law enforcement agency be most  appropriate to conduct the  investigation?  It may not be appropriate for  you to conduct an investigation  if you are a party to the  misconduct, the situation is  egregious or the situation is a  possible criminal offense.  In any of these situations, you  should conduct with H.R. on how  to proceed.  In the event that the  investigation is handled by  someone else, your involvement  in the case would stop at this  point until the investigation is  completed.  Are there any questions before  we move onto step 2?  Ok.  In step 2 we're going to be  discussing ways to collect the  pertinent facts.  It's imperative to conduct a  full and fair fact finding  investigation before deciding to  impose any discipline.  So let's go over what's involved  in the fact finding.  As a supervisor, it's your  responsibility to hear all sides  of the story, including the  employee's.  Face-to-face interaction is the  best way to do this.  I know it's easier for you to  like send an e-mail to the  employee asking for their side  of the story, but at this point  in time, it's really best for  you just to go ahead and meet  with the employee and hear their  side of the story.  You want to gather all the  facts, including who, what,  where, when and how.  Fact finding needs to be  completed as soon as possible.   If there were witnesses to the  incident, interview the  witnesses and obtain statements  from them.  Witness statements must be well  written, factual and very  descriptive of the misconduct.  The witness statement must also  be signed by the witness.  Recording of information should  be completed as soon as  possible.  Ensure documents are well  written, legible and in a format  that can become part of the  official case file.  The supervisor or designated  investigator collects the  witness statements and any other  pertinent information.  In addition to witness  statements, there are other  types of supporting  documentation that may be  required to complete your fact  finding.  This supporting documentation is  the evidence used to support the  charges and specifications in  the proposed action.  Let's now turn to pages 8 and 9  of your participant guide let's  do the exercise.  Some examples of supporting  documentation are charge card  statements, time and attendance  records, and e-mails.  You might use an e-mail in a  case where, you know, someone  has sent some kind of  inappropriate e-mail to another  employee or to the public, and  that would be what you would use  to support your case.  What other examples come to  mind?  Would anyone out there in the  Denver centers like to respond?  how about Eastern States?     
 
 Caller: This is Nancy at  NIFC.  
 
 J. Haddock: Now, I don't  think this is Nancy.  Excuse me?    
 
 Caller: Travel vouchers.  
 
 J. Haddock: Yes, that's a  very good answer.  Very good answer.  Would anyone else like to give  their ideas?  
 
 Caller: This is Don,  Eastern States.  How about Internet records,  logs.  
 
 J. Haddock: That's very  good.  That's a good idea.  How about anyone else out there?  Now, remember, there are more  books to be given away and these  are really good books.  Ok.  Well, some other ideas that came  to our mind were photos and  vehicle logs, and in some cases,  maybe policy documents.  
 
 M. Stiles: How about when  you get complaints from outside?  That kind of stuff, somebody  writes a letter, observed  they -- says they observed a  vehicle being used the wrong way  or something?  
 
 J. Haddock: That's a good  idea.  Thanks, Mark.  As you can see, there are many  types of supporting  documentation.  For those areas with bargaining  units there is something you  need to be aware of and that's  called the Weingarten rights.  Based on court precedent and the  wording of your bargaining  agreement, there may be specific  employee entitlements to U.N.  U.N. representation when   speaking to employees.  Some of you may be familiar with  this as the Weingarten rights.  Refer to page 9 of your  participant guide for more  information.  Basically, the Weingarten right  gives bargaining unit employees  a statutory entitlement to union  representation when being  interviewed or questioned by a  management official.  In connection with the  investigation, if the employee  reasonably believes that the  interview will result in  discipline, and the employee  requests representation.  Both of these criteria need to  be met before there is, in fact,  a Weingarten entitlement.  But you do want to make sure  that you check with your  collective bargaining agreement  to determine if the employee is  entitled to union representation  and to determine whether the  employee is afforded any  additional rights.  They may have gotten additional  rights through the negotiation  process.  So as I said, you want to make  sure you are familiar with the  contract.  And if you're not familiar,  contact your H.R. specialist and  they can walk you through it.  Failure to be familiar with your  union contract in the fact  finding process can be a major  pitfall.  Some other fact finding pitfalls  are outside pressures may  influence the process.  Assuming someone else is doing  the fact finding.  And communication with the  deciding official during this  stage of the process.   
 
 M. Stiles: Jane, just some  experience I've had.  I know a couple times I started  working on a conduct issue,  doing the fact finding work, and  when I first start off, I don't  know where this is going to go  and I don't keep as good of  notes as should have when I  first started.  I think that's a pitfall, you  fail to keep records of all of  the information and sure enough  you'll find later in process  that will come back.  
 
 J. Haddock: That can really  be a problem.  Oftentimes these cases do take  several months to complete as  far as the fact finding is  concerned.  So it's very imperative that you  do keep really good notes.  Even if they're the type that  are kind of scribbled or --  aren't real clear at the time,  there will become a point in  time where you will need to put  them down in better order.  But do just keep some memory  joggers, including dates and  times and people you spoke with.  Let's turn to page 9 of your  participant guide and brainstorm  other pitfalls.  From your experience, what  pitfalls have gotten in the way?    
 
 Caller: This is Barb at  NIFC and I think one of the  biggest things is coming to a  decision before you have all the  facts.  
 
 J. Haddock: Hi, Barb.  Yeah, you're right.  That can be a major problem,  because sometimes what appears  to be very obvious, if you  continue to do more fact  finding, it's very apparent that   there are other problems.  Would anyone else like to give  us some pitfalls that they have  encountered?  How about anyone at the Denver  centers?  I know you guys are out there.  I have a list.  
 
 Caller: This is Jim at  NIFC.  There have been occasions where  individuals will say something  but then late or they refuse to  back it up with written  documentation to add the facts  to the record.  
 
 J. Haddock: Yeah, that's a  real problem.  A lot of times employees will  come to you and they'll tell you  all kinds of things, but when  you try to, as you say, have  them commit it to paper, they  won't do that.  Then it really does become here  say and there's not a -- hearsay  and there's not a lot you can do  with it.  Thanks for that input.  Have any of you ever experienced  where witnesses changed their  story?  That can be a common problem  and, you know, then you  definitely have a problem then.  Would anyone else like to add  any more or should we go ahead  and go on into the next section  here?  
 
 Caller: This is Don,  Eastern States again.  One of the things I've seen is  where people would start some  kind of action but they wouldn't  follow through, and then the  action would recur, and it's  almost like starting all over.  Sometimes it's -- you just give  up in the middle of it.  
 
 J. Haddock: Yes, sometimes   that happens like when an  employee has moved from one area  to another, maybe the first  supervisor, like you said, had  started something but didn't  carry it through.  So then you definitely do have  to just start from the  beginning, so to speak.  We're not trying to turn you  into detectives, but you need to  be sure you do a very thorough  job in fact finding.  It's better to uncover all the  skeletons now than it is later  on in the process.  Diane?  
 
 D. Friez: After fact  finding, you may determine  several different things, you  may reach several different  conclusions.  One is that no misconduct has  occurred.  If that's the case, then the  process stops.  However f you look at this  graphic we have on the screen,  if misconduct has occurred but  formal disciplinary action is  not necessary, then you have  some options.    If you look in the lower tier of  the graphic, you may take an  oral or written counselling  action or letter of warning.  These types of documentation are  considered to be informal  actions, they don't go in the  employee's OPF and they're not  used in terms of progressive  discipline down the road, but  they are used to indicate that  the employee was put on notice  of what kind of conduct is not  acceptable.    Then if you look again at the  graphic, the top -- the middle   layer and the top layer  reference disciplinary and  adverse actions.  These are actions that you may  decide to take depending on what  your findings and what your fact  finding concludes.  Disciplinary action would be a  letter of reprimand up to a  14-day suspension and adverse  actions would be a suspension of  more than 14 days up to and  including removal.  Now, if the misconduct does  occur off the work site or  outside of the work environment,  there's one thing you need to  pay attention to and that is  called nexus and if the  misconduct occurs off -- outside  of work, you need to establish a  connection between the  misconduct that occurred and the  efficiency of the service.  If you think -- as an example,  think of a DUI.  If an employee is charged with a  driving under the influence and  as a result loses their driver's  license, then they're not able  to perform the functions of  their job because they can no  longer drive, that has an impact  on the efficiency of the service  and there is that connection or  that nexus.  Please recognize that standards  for nexus can vary by job and by  location.  So, again, you will need to  conconsult with your H.R.  specialist and make sure you  have that connection.  If you cannot make the nexus  connection, then the process  would stop.  Now, before going on, we need to  talk a little bit about some of  the important roles in dealing  with misconduct issues.   With the exception of a letter  of reprimand, which would be  issued primarily by the  first-level supervisor, when you  take the more severe actions you  have the role of the proposing  official and the role of the  deciding official.  And generally the role -- the  proposing official is the first  level supervisor, and the  deciding official is generally  the second level supervisor.  However, there may be cases  where if the deciding official  becomes involved early on in the  stage and discusses the case  with the proposing official,  then the human resources office  would make the decision to  delegate that role of the  deciding official to the next  higher management level.  Also remember hear again that  only supervisor can serve in  these roles as proposing or  deciding officials.  Work leaders or team leaders are  not delegated that authority.  Now, do you have any questions  at this point before we move on?  Please?  Somebody with a question.  Ok.  Jane?  
 
 J. Haddock: Let's take a  look at -- actually, let me back  up, the next step is to  determine charges and  specifications.  Let's take a look at page 13 of  the DOI handbook on charges and  penalty selection for  disciplinary and adverse actions  which was sent to you.  Make sure to keep this guide as  a reference tool as it is the  only guide we have here in the  department to use for  disciplinary actions.   Do, however, remember, that this  is only a guide and is not  intended to be all inclusive or  to cover every situation.  The guidelines do not replace  supervisory judgment as certain  circumstances may warrant either  lesser or more severe penalties.  Let's begin with the charges and  specifications.  The charge is the identified  misconduct where the  specifications are the facts  that support the charge,  including when and how the  misconduct occurred.  This is a very critical part of  the process.  If the charges are improperly  framed, case law demonstrates  that decisions may very well be  overturned.  Framing charges clearly is also  important from the standpoint of  protecting employee rights.  And the employee's ability to  respond to the charges.  Please turn to page 11 of your  participant guide and let's do  some exercises that will  reinforce what I am saying.  To get you familiar with using  the DOI handbook o page 13 I  want to refer you to the first  block.  You'll see under nature of  offense it talks about excessive  tardiness.  For instance, you have an  employee who comes late every  morning for several months,  comes back from lunch late for  months also.  What you want to do is go to the  first column, look for the  nature of offense and basically  that's a general description of  the offense.  Then you want to go to the last  column to look what the possible   charge would be.  You'll see in the last column it  does say excessive tardiness.  So, again, that would be the  actual charge.  We'll discuss offenses in the  next section.  Now we're going to give you an  exercise, which should take  about 10 minutes.  Additionally, go ahead and take  about another 5 minutes for a  stretch break.  What you'll do here is you will  have a series of five  specifications, examples to read  and discuss with your group.  If you are working with a group  in your area.  Read the specifications in your  participant guide and then using  your DOI handbook on charges and  penalty selection determine what  the proper charge would be.  And we'll discuss what you came  up with when we come back.  In some cases there may be more  than one charge so you want to  be very careful in looking at  them.  Are there any questions on this  exercise that if not, we'll see  you back in 15 minutes.    
 
 J. Haddock: Welcome back,  everyone.  Before we get started on the  exercises, I wanted to show my  appreciation for Don who has  been calling in a lot from the  Eastern States by giving him  this book called "listening to  conflict."    I hope you enjoy the book, Don  and keep calling.  I hope all of you have had a  chance to take a short break and  to also work on the exercises.  Let's get and start with   specification number 1.  Basically in this situation the  employee did not show up for  work.  That being the case, what would  you consider the appropriate  charge to be and why?  
 
 Caller: This is Eastern  States.  My group and I concluded the  charge would be A.W.O.L. with  zero days suspension with a  written reprimand.    
 
 Caller: It was what?  The charge would be A.W.O.L.  with a zero day suspension with  a written reprimand.  
 
 J. Haddock: We're going to  actually be talking about  penalties in a later exercise  but your charge was correct.  I think I would also probably  charge the employee with failure  to properly request leave if, in  fact, that you had a policy  which be obviously you should in  your office where employees are  expected to call in, but, yet,  it would be failure to properly  leave resulting in eight hours  A.W.O.L.  Thank you.  On specification number 2, in  this case the employee used a  government vehicle.  Would anyone like to take a stab  at what that charge would be and  why?  Now, this is a pretty easy one.  So I think someone out there  could call in and just feel  comfortable that they've got the  right answer.  
 
 Caller: This is -- we  agreed the charge would be use  of a government vehicle for  unauthorized purpose.    
 
 J. Haddock: That's correct.   Another way you could state that  is simply misuse of a government  vehicle but you are conveying  the same thought.  That's exactly right.  Thank you for calling again.  
 
 D. Friez: Before we go on I  wanted to pre-mind participants  as if we come up with the  charges, would you please write  them in your handbook, because  we will be using them again for  a later exercise.  Thank you.  
 
 J. Haddock: Specification  number 3, in this case  specification number 3 dealt  with some questionable charges  on the government credit card --  or charge card.  What would the appropriate  charge be and why?  How about someone else out there  other than the Eastern States  office since they're providing  us with all the answers.  
 
 Caller: This is Joan from  the national business center,  BLM, and we came up with the  misuse of government issued  charge card.  
 
 J. Haddock: That's correct.  Thanks, Joan.  And specification number 4, here  we have a case where employees  are shouting at one another.  Would anybody like to tell me  what they think the appropriate  charge would be and why?  How about you folks at NIFC, we  haven't heard from you in a  little while.    
 
 Caller: this is Deb at  NIFC.  Disruptive conduct?  
 
 J. Haddock: Yes.  Hi, Deb.  You're correct, it is disruptive  conduct.   And specification number 5 this,  one deals with issues related to  time and attendance.  How about you folks at Montana,  I don't think we've heard from  you this morning.  
 
 Caller: This is Joyce in  Montana.  Claiming overtime hours not  worked.  
 
 J. Haddock: Hi, Joyce.  You're correct.  That's exactly the appropriate  charge.  Throughout this part of the  process it's essential that you  stay in contact with your H.R.  specialist.  As I mentioned previously, in  framing charges you want to make  sure you do in fact have enough  supporting documentation to  support your charge and it's  very important that you do frame  the correct charge because that  is what you'll have to prove  later on down the road.  As a supervisor, it's important  for you to be clear on your role  versus that of the H.R.  specialist also.  We're there to help you in  framing the correct charges.  Are there any questions before  we move on to step 4?  
 
 Caller: Yes, this is Lee  from NIFC.  On number 4, could it also have  been verbal abuse?  
 
 J. Haddock: You would have  to probably have a little more  information in here.  For verbal abuse, you know, what  you would do in a situation like  that, you would gather witness  statements because obviously  there were co-workers that  witnessed what did happen and if  someone was, in fact, you know,  using abusive language, that   kind of thing, it could very  well be.  I'm just not sure with what I  had included here that we have  enough information for that.  I think one of the factors that  supports the disruptive conduct  in this case is that in the  example we indicated here that,  you know, co-workers stopped  what they were doing and were  watching what was going on.  That was in fact disruptive to  their work.  But, thank you for that thought.  Are there any other questions?    
 
 Caller: This is Jeff at  NIFC.  I have a question on the  proposing and deciding officials  back a while.  Is it inappropriate, you kind of  alluded to the fact it might be  appropriate -- inappropriate for  a first-line supervisor to  discuss a conduct issue with a  second line supervisor.  Is that correct?  
 
 J. Haddock: Yes, it is.  Diane is going to be going into  a lot more detail about that  here coming up.  So hold your thoughts and let's  see if it gets covered here  later on in our session.  
 
 M. Stiles: Jeff, I need a  volunteer late or when we get to  that session.  So be ready to chime in when we  get to that.  You can help me out.  
 
 J. Haddock: Jeff, that's  your opportunity.  So we'll be counting on you here  a little bit later.  
 
 M. Stiles: Jane, I have a  question.  In these examples you had the  specifications already written   up for the students.  As supervisors, are the ones  that draft the specifications  also?  Does that come from the fact  finding?  How do we get that pulled  together?  
 
 J. Haddock: Normally what  we do is we'll meet with the  supervisor and discuss the facts  of the case, and together we'll  go through and figure out the  proper specifications.  You know we are, I guess, more  familiar with the case law and  stuff out there, no what's  easier to prove before a third  party, but we do work with the  supervisor on that.  Are there any other questions  out there?  Well, if not, then we'll go  ahead and move on to the next  step and Diane will be talking  to you about that.  
 
 D. Friez: Ok.  Thanks, Jane.  Step 4 is selecting a penalty,  and at this point of the  process, you've gone through  your fact finding, you've put  together your charges, you've  identified what your  specifications are, you've got  all the whos, what, where, how,  all that's been identified and  now it's time to choose a  penalty.  You need to remember the penalty  should be proportional to the  offense.  You don't want to select a  penalty if you remember the role  play that mark and Jane did  early on, he was ready to jump  to removal right away, even  though he hadn't -- probably  didn't really relate to the  offense and he hadn't taken   progressive disciplinary steps  along the way.  So keep that in mind.  Also you need to remember that  the action you want to take  should be -- the purpose is to  correct the behavior.  It should not be punitive in  nature.  The idea here is not to punish  the employee but to correct  their behavior.  And also we recognize it's human  nature to be upset or frustrated  when you're dealing with these  kinds of situations.  It's easy to jump to let's just  get rid of them and make this go  away, but we do need to do some  kind of analysis that's going to  help us come to a reasonable  conclusion as far as what  penalty is appropriate.  And this analysis is called the  Douglas factor analysis.  This is a systematic way for you  to look at the overall employee,  the overall situation, and not  just look at the offense that  the person committed.  Also, when you do the analysis  and when you're preparing your  proposal notice, it's very  important that you stick to the  facts and not go with your  opinions.  Let's briefly take a look at the  Douglas factors.  They're outlined on page 13 of  your participant guide and we'll  just go over them briefly here.  The first Douglas factor is the  nature and seriousness of the  offense.  And in this situation you're  going to want to take a look at  the incident that occurred and  how it relates to the employee's  duties, the position that they  occupy and what their   responsibilities are, and you  want to include all this  analysis in your write-up.  Secondly, you're going to want  to look at the employee's job  level and type of employment and  here it's important to note if  they're a supervisor or if they  have a fiduciary role.  You're going to want to look at  their past disciplinary record  and again you would consult with  the human resources office to  determine if there is anything  record that you can note in your  proposal notice.  Also, you're going to look at  their past work record, the  length of service, their  performance, their ability to  get along with others, and their  dependability.  These are all factors you will  take into consideration when  doing your analysis.  You also want to look at the  effect of the reasons for the  action on the you a employee's  ability to perform  satisfactorily and also the  effect that has in the  supervisor's confidence in that  employee to do their job.  You want -- you would lay this  out in your proposal notice as  your Douglas factor analysis.  You are going to want to look at  the consistency of the penalty  with those imposed on other  employees for same or similar  offenses.  And when you're looking at same  or similar offenses, you're  looking at employees within your  work unit that you have taken  disciplinary action against.  You want to be consistent when  you're imposing discipline.  You want to look at the  consistency of the agency table   of penalties and we looked at  that a little bit earlier when  you were developing the charges  and looking at the  specifications, and shortly  we're going to go through an  exercise where we'll actually  identify the charges that relate  to those specifications.  You also want to look at the  notoriety of the offensive.  If something has occurred and it  makes the front page of the  paper or you receive a  congressional or it's otherwise  become aware out in the public  sector, that could half an --  could have an impact on what  type of penalty you choose to  impose.  You also want to look at the  clarity on which the employee  was on notice and this relates  to earlier Jane talked about  developing policies and making  sure employees understand what's  expected of them, what type of  conduct CEQ expected in the  workplace and when you have  things documented, when you have  policies in place that you can  refer to to show that the  employee was put on notice that  this is what's expected, that  will be very helpful.  You also want to look at any  mitigating circumstances  surrounding the offense and you  also want to look at any  alternative sanctions such as --  rather than jumping straight to  removal, maybe a suspension or  maybe even a letter of reprimand  would correct the behavior and  take care of the situation.  Now, remember, as you do this  Douglas factor analysis, you  don't need to speak to every one  of these factors, but you do  need to focus on those most   important, depending on the  situation you're dealing with.  Also remember that if your  misconduct does occur outside  the workplace, you need to  establish that nexus connection  and make sure there is a  connection between the  misconduct and the efficiency of  the service.  And generally that discussion is  going to happen in Douglas  factor number 1.  
 
 M. Stiles: Diane, on that  clarity of -- for which the  employee was provided notice, I  know I've run into that a couple  of times in my own experience  where sometimes I've failed to  have the memos out each year to  advise them of certain policies  around the office, but I've also  run into it where I've moved  into a new office and found out  that certain types of conduct  have been tolerated for quite a  while.  So what do you end up doing  there?  I mean, I don't feel right in  jumping into a severe penalty  when the person has been allowed  to do it for a while.  
 
 D. Friez: That's a problem.  If the misconduct or the conduct  has been going on for a long  time and there haven't been any  kind of policies in place, then  you're going to be in a  difficult situation as the new  supervisor.  You're going to want to take  immediate action to get policies  identified and make sure  employees are put on notice of  what's required and then you're  going to have to start from the  ground zero and start dealing  with the conduct as it occurs.  
 
 J. Haddock: Diane, as a   supervisor, will I be expected  to complete these Douglas  factors by myself or will I be  getting assistance from H.R.?  
 
 D. Friez: You would  definitely get assistance from  H.R.  You know, as the employee  relations people who work with  these kind of cases all the time  are very familiar with these and  familiar with the documentation  that you need to support your  analysis and so they'll work  with you throughout the process  to help you get that completed.  
 
 J. Haddock: Thank you.  
 
 D. Friez: Also in  determining penalty, we need to  remember that discipline needs  to be administered in a  progressive manner.  You need to look at whether the  incident is a first offense or  whether it's a subsequent  offense, and as we look at the  table of penalties, you'll see  where it differentiates between  first offense and subsequent  offenses, and also keep in mind  appear subsequent offense does  not necessarily have to be the  same as a prior offense to  support more progressively more  severe disciplinary action.  Right now what we'd like to do  is some exercises in giving you  some practice in determining the  penalty.  What we plan to do is use the  same specifications that we used  for the previous exercise and if  you turn to page 14 of your  participant guide, the exercises  start on that page.  Using these same specifications  again and hopefully you recorded  the charges that you identified  in the last exercise in your  book, you may want to copy those   over onto these pages here so  then you'll have the charges and  the specifications all together.  Look at the charge, look at the  specification, and then refer to  your DOI handbook and starting  on page 13 and come up with the  penalties for these specific  charges and specifications.  Before we take a break and you  can work on the exercise, does  anybody have any questions about  the exercise?  Ok.  We'll see you back here in about  10 minutes.    
 
 D. Friez: Welcome back.  Hopefully you all had a chance  to get through the exercises and  come up with what you think  would be the appropriate penalty  for these charges and  specifications we're looking.  Let's start with the first one,  the charge that we had  identified initially was  A.W.O.L.  Also failure to properly request  leave resulting in eight hours  of A.W.O.L. is a longer way of  saying it.  If you looked at the  specification and then went to  your Department of Interior  handbook, did somebody call in  and -- can somebody call in and  tell me what they came up with  for the proposed penalty?    
 
 Caller: This is Joyce from  Montana.  I suggested a written reprimand  because the person was already  put on A.W.O.L. for not asking  for their leave.  
 
 D. Friez: Thanks, Joyce.  Let me just point you to the  table of penalties in the  handbook.   If you recall, as you looked for  the nature of offense, it talked  about A.W.O.L., and then also we  looked at the possible charge,  which we had already identified  as A.W.O.L., and for a first  offense, theed action is a  written reprimand to a five-day  suspension.  Any other comments on number 1  before we move onto number 2?  Ok.  Charge 2, the charge was misuse  of a government vehicle, and can  somebody call in and tell me  what they came up with for a  penalty for this situation?  This is an easy one.  
 
 Caller: This is Dennis from  NIFC if that written reprimand.  
 
 D. Friez: Written reprimand  is one option.  Did anybody else come up with  anything different?  
 
 Caller: This is Lee from  NIFC.  I had a question.  We always need to know a little  bit more history of what's been  going on before we determine  what level we're going on the  first offense.  
 
 D. Friez: That's a good  point, Lee.  I mean, with these examples that  we've given you you don't have a  lot of information and you  haven't really been able to do  the Douglas factor analysis  which would give you the whole  story and the history and the  situation.  So based on the information that  you have here, one possibility  would be the letter of  reprimand.  Another possibility would be,  because this is misuse of a  government vehicle, we have a  situation where we could have a   mandatory 30-day suspension  because if you could prove  willful misuse of the government  vehicle, if you look in the  table of penalties under number  10, which is using a government  vehicle for personal business or  unauthorized purposes, then  refer to the first offense, it  talks about willful use can  result in a suspension for not  less than 30 days.  So again, you're going to have  to look at the individual  circumstances surrounding the  situation and also look at  whether this is a first or  subsequent offense before  deciding for sure what penalty  you would propose.  
 
 Caller: Could you explain  what you mean by willfully?  
 
 D. Friez: Well, they  know -- the person who takes  this action or uses this vehicle  knows that what they're doing is  wrong in the first place, and  they did it in spite of that  fact.  Jane, I don't know if you can  elaborate on that or not.  
 
 Yeah, any time you charge  someone with willful as Diane  said, you have to establish the  fact that they knew what they  were doing, that they purposely  did take the government vehicle,  use it for unofficial purposes.  Also, I wanted to find out, who  was it that just called in with  that question?  
 
 Caller: Don.  
 
 J. Haddock: Hello again,  Don.  
 
 D. Friez: Did that answer  your question, Don?  
 
 Caller: I guess not  exactly.  I can't really -- I could not  actually pinpoint whether a   person really knew willfully,  because I think they could  defend and say they did not know  that and I don't know how I  could prove it otherwise.  
 
 D. Friez: Again, the facts  of the case are going to vary,  but depending on how the  employee was put on notice, as  far as what the regulations  were, what the requirements  were, if you have an individual  office policy, those are the  kind of things, as I mentioned  earlier, analysis you would do  as you went through the Douglas  factor to kind of seek out all  that information.  You would also be interviewing  the employee and any witnesses  and be gathering information  that way to make your  determination.  
 
 J. Haddock: Another thing  that we look at in disciplinary  actions is preponderance of the  evidence.  Once you have done all your fact  finding and have gathered your  witness statements and figured  out what policies the employee  should have been aware of, then  you basically need to look at  what you have and figure out,  would a reasonable person  conclude that the employee in  fact was aware of what they were  doing?  As I said, independent of the  evidence.  -- as I said, preponderance of  the evidence, and that's what  you use to support your case.  
 
 D. Friez: Ok, let's move  onto specification number 3.  This was misuse of a government  charge card was the charge.  The specification gave the  details about what happened.  Would somebody like to respond   to what they think the proposed  penalty would be in this case?  Jane, you want to call on  somebody?  
 
 J. Haddock: Oh, who could I  pick on?  Let me pick on my friends at  Denver.  Dan Mueller, are you out there?  
 
 Caller: Hi, Jane.  It's good to know I'm your  friend.  Let's see.  My answer on that one would be a  written reprimand because it was  the first-time offense.  
 
 D. Friez: Ok.  And that is the right answer.  Again f you look at the  handbook, I think page 19,  number 14A talks about failure  to either pay your bill or use  your government charge card  appropriately, and it does show  a written reprimand for a first  offense.  Another point that we would make  here is that depending on the  dollar amount of the abuse or  depending on the number of times  the card was used, you may want  to increase that penalty just  based on the severity of the  misuse.  So that's something to keep in  mind.  Let's look at number 4.  This was disruptive conduct.  What did you come up with for a  penalty on this situation?  Anyone?  Do we have somebody in the Ukiah  office that could call in?  No?    
 
 Caller: This is Joyce in  Montana again.  I indicated a written reprimand.  
 
 D. Friez: Thanks, Joyce.  That was for a first offense, is   that correct?  
 
 Caller: That's correct.  
 
 D. Friez: And I think  that's exactly what the manual  calls for and that would be an  appropriate penalty for a first  offense.  It does go up to written  reprimand to five day suspension  for a first offense and second  offense is five day suspension  up to and including removal.  
 
 M. Stiles: Diane, if I  wasn't the one that took the  first action on this, how am I  going to find out if it's a  second offense?  
 
 D. Friez: Well, what you  would do is talk to your H.R.  specialist.  They could do some research for  you and look back into the  employee's official personnel  folder to see if there were any  previous actions documented.  
 
 M. Stiles: How far back do  they go?  
 
 D. Friez: If it was a  suspension action, it would  remain in the OPF indefinitely.  If there was a letter of  reprimand issued it would remain  in the OPF for two years.    
 
 M. Stiles: You touched on  this before, what about letters  of counselling, are they going  to show up in that file or do  they count as first offense?  
 
 D. Friez: They won't.  A letter of counselling or say a  verbal counselling even a letter  of warning would not show up in  the official personnel folder  and it wouldn't count in terms  of progressive discipline, but  as I mentioned earlier, it does  count as far as showing the  employee was on notice that  you've told them and you've   communicated to them that this  type of misconduct is not  acceptable.  
 
 M. Stiles: So that goes  back to that Douglas factor  thing?  
 
 D. Friez: That's right.  That's right.  They were put on notice of what  the requirements were.  
 
 M. Stiles: Ok.  Thanks.  
 
 D. Friez: Let's take a look  at the last charge.  This was claiming overtime for  hours not worked.  Does somebody want to chime in  on this last example and give us  the proposed penalty?  Joyce in Montana, I may have to  call on you again.  Nobody else chimes in.    
 
 Caller: This is Joyce and I  did use written reprimand again.  Without a lot of the extenuating  circumstances, it's hard to, I  think, start with anything other  than written reprimand, is the  way I was looking at most of  these.  
 
 D. Friez: That's true.  Like I said earlier, you don't  have a lot of information here  and we didn't identify it was a  first or second offense.  So really our point was to show  you the guide and get you  familiar with looking at what  the possibilities are for the  penalty selection.  So I think you're right in this  case, it could be a written  reprimand, and that's the good  place to start.  So thank you all for completing  the exercises.  We appreciate that.  And one other thing I just want  to mention before we move on,   and that is mandatory penalties  you need to be aware of.  There are a couple situations  where mandatory penalties are  required.  We touched on one a little  earlier and that was the willful  misuse of the government  vehicle, and that carries with  it a mandatory 30-day  suspension.  There's also a situation if you  are charged or involved with a  second offense of failing to  refrain from illegal drug use,  that carries with it a mandatory  removal penalty.  As in other cases, when you are  making your penalty  determination, you're going to  want to consult with your H.R.  specialist, and at this point  when you're dealing with  mandatory penalties, your H.R.  specialist may also get your  Solicitor's office involved so  you can get advice and guidance  and counsel from that level of  the organization.  Jane?  
 
 J. Haddock: A question came  up earlier about the proposing  official's role and the deciding  official's role and how much  should be relayed to the  deciding official.  So this next part I'm going to  discuss hopefully enough  information that that question  will get answered.  Throughout this entire process,  the proposing official needs to  really be communicating only  with the H.R. specialist and in  some cases a Solicitor.  The deciding official needs to  be impartial at this step of the  process.  Therefore the proposing official  should not discuss the merits of   the case at all or the proposed  penalty with the deciding  official.  This is known as ex parte  communications.  Ex parte communications can  really jeopardize a case.  If ex parte communications have  occurred, oftentimes either the  H.R. specialist or the Solicitor  will recommend someone else to  be the deciding official.  Now to illustrate what I've just  mentioned, Mark is going to be  the proposing official, and I'm  hoping that Jeff out there will  volunteer to be the deciding  official, and the two of you  will act out a scenario  involving ex parte  communications.  Jeff, are you able to give us a  call back?  
 
 Caller: I guess so.  
 
 J. Haddock: All right!  Ok.  As I said, Mark's going to be  the proposing official and you  can be the deciding official.  You ready?    
 
 Caller: I'm ready.    
 
 M. Stiles: Hi, Jeff.  This is Mark.  Hey, I just wanted to give you a  call and brief you a little bit  on that conduct case I've been  working on.  I figured out the penalty, I  think.  I'm ready to go on this thing.  Before I do, I just want to make  sure you're ok with it.  What do you think?  The guy's been cheating his time  sheet off and on.  I have six different records of  times I know --  
 
 Caller: Mark k I interrupt   you a minute there?  Sounds like from what I've heard  before maybe you shouldn't  discuss this issue with me at  this time.  
 
 M. Stiles: I'm not trying  to persuade you.  I don't want you to be surprised  about this thing.  We just need to make sure you  know what's going to be coming  forward, because I know the guy  is going to call you up and give  you all kinds of excuses.  I have been getting them for the  last couple weeks while I've  been working on this thing.  
 
 Caller: I think still maybe  we shouldn't be talking about  the issue, I need to be  impartial if there's a conduct  problem and need to not be  involved with the determination  of the facts.  
 
 M. Stiles: Ok.  I'll get the package together,  it will be coming into you.  So I just wanted to let you  know, wanted to make sure we're  together on this thing before it  goes out.  I know the guy is going to be  giving you a call.  Thanks for listening.  
 
 Caller: Thanks for the  heads-up.    
 
 J. Haddock: So, Jeff, what  did you think about that?  Do you find this happening to  you or are you sometimes the  deciding official?  
 
 Caller: My question was, as  a first-line supervisor, not  knowing all the procedures and  wanting to discuss it with  somebody, it sounds like it  probably should discuss it with  H.R. officials and not your  supervisor.   
 
 J. Haddock: That's exactly  right.  What basically happens is, you  know, the deciding official can  no longer be totally impartial  if they're hearing just the  whole side of the story from  you.  You have to -- it's fine to tell  the deciding official, hey, you  know, I'm going to have to take  some disciplinary action against  my employee, period.  You don't want to go into a lot  of details about why, the  reasons that the employee has  provided, or, in fact, what  you -- you know, intend to do as  a first level supervisor as far  as the penalty is concerned.  You did a really good job in  interrupting Mark before he  really got going on the  specifics of the case.  That is exactly how you want to  handle that.  So you did a good job.  Thank you.  
 
 M. Stiles: Jane, just a  little experience and, Jeff,  tied to that, I have been in  that very boat as deciding and  proposing official and before I  got a little more experienced in  how to deal with some of these  things I found myself calling up  my boss and asking him what do  you want to do with it, before I  even started with the fact  finding and now as a deciding  official I also run into the  same thing where -- I think  what's important is make sure  that your subordinate  supervisors, make sure they  understand how to do conduct,  make sure they attend training  like what we're working with  with today, and also kind of  deal with them in the overall   policy and the theory part and  make sure they understand that  you're interested in resolving  these issues and ready to work  on them, but also make sure they  understand that they have  contact -- they should feel free  to directly contact the H.R.  specialist.  So you nailed that one right on  the head.  Also want to thank you for being  willing to volunteer or letting  us volunteer you.  So we'll be sending you a book  also, Jeff.  Thanks.  
 
 J. Haddock: How about the  rest of you out there, are there  any thoughts out there that  anyone would like to share as  far as experiences they've had  as either a proposing or a  deciding official?  
 
 Caller: Hi, this is Joan  from the national business  center.  I had a question.  Do all these rules and  regulations only apply to the  Federal employees?  Because most of my team is  contractors.  So am I allowed to discuss this  with my supervisor since they  are not Federal employees?  
 
 J. Haddock: The rules do  apply to Federal employees.  If you have a contractor that  you're having difficulties with,  I would suggest that you talk to  the person that's in charge of  the contractors and let them  deal with the disciplinary  action in whatever manner they  see fit.  Are there any other questions  out there?  
 
 Caller: This is Barb at  NIFC, and in our group here, I   think it's made some supervisors  uncomfortable that they can't at  least discuss this with their  supervisor, but wouldn't it be  ok to at least let their  supervisor know that they were  working on a conduct issue and  just drop it at that?  
 
 J. Haddock: And drop it at  that.  That's where you have to be  careful.  Oftentimes, I'm afraid, that the  next level supervisor asks  questions, they really shouldn't  be asking.  If they simply just say, you  know, as I had said earlier,  hey, I'm having problems with  one of my employees, I'm going  to have to do something about  it, then that's fine.  That way the deciding official  can be expecting probably to see  the employee or to be receiving  a copy of a letter that the  employee had received.  But they just want to be very,  very careful about not going  further.  
 
 M. Stiles: Jane, something  that I've used that's worked  pretty well for me is, you know,  usually your supervisor knows  ahead of time you're working on  something, because even before  the fact finding starts, you say  you got a hint something is  going on and you're starting to  work on it.  So they'll know that amount but  won't know anything further than  and that then I usually try to  tip them off the day or day or  two before I send out the  initial written action, the  thing that really makes it  formal, I really start -- I try  to call them up and say, heads  up, it's going out, the next   step is going to come to you and  just wanted to let you know  that, and in fact, it almost  works better when you send an  e-mail because then you know you  don't go into any details, you  just give them a one liner that  says, heads-up, it's coming in,  and the clock will start  tomorrow kind of thing is  usually what I do.  
 
 J. Haddock: Thanks, Mark.  That's a really good idea.  That way the deciding official  will not be caught by surprise  if an angry employee comes  charging into their office.  They at least will have a  heads-up that they will most  likely see that person.  Are there any other questions  out there?  
 
 Caller: Yes, this is Lee  from NIFC.  Who determines who's the  deciding official?  
 
 J. Haddock: Normally that's  done by the H.R. office.  What we generally do is have the  proposing official be the  first-level supervisor and the  next level supervisor be the  deciding official.  Sometimes there might be a  problem such as we feel that the  next level supervisor has been  too involved in the situation,  so we bump it up a level.  But we do try to make sure that  we have enough levels of  management in there, which can  be sometimes difficult now that  we've really lessened the levels  of management and sigh say --  and I say that because once the  employee gets the letter, then  there are even grievance rights  or appeal rights and so we try  to keep those within house as  much as possible.   Are there any other questions?  Thanks for calling in.  Those were good questions and I  hope that better explains  ex parte communication.    
 
 D. Friez: Now that you've  completed your Douglas factor  analysis, you've determined your  appropriate penalty, it's time  to finalize everything in your  documentation, put together your  proposal notice and the case  file with all your supporting  documents, and at this point in  the process, you may want to  consider including a paragraph  in your proposal notice about  the employee assistance program,  depending on the circumstances  you're dealing with it may be  beneficial to the employee to  make that proposal, that they  seek counselling through the  EAP.  Then once you finalize your  proposal notice, it's time to  meet with the employee and  deliver the letter.  Jane?  
 
 J. Haddock: As Diane said,  you're now at the point where  you actually want to deliver the  proposal notice.  If the employee is part of a  bargaining unit, as I mentioned  earlier, they may have some  additional rights.  So you want to make sure you  familiarize yourself with those  to see if you, in fact, have  the -- have to have the union  involved at this stage.  If you're not familiar with the  contract, then make sure you  contact your H.R. specialist and  they can assist you.  It's recommended that as a  proposing official you meet with  the employee in a private   setting.  In some instances, your H.R.  specialist may sit with you as  the proposal is presented.  You just briefly want to explain  to the employee, you know, what  the proposal notice is about and  have the employee sign a return  receipt acknowledged copy.  You can also explain to the  employee that the signature  doesn't mean that they agree  with the contents of the letter,  simply that they have received  it.  If the employee refuses to sign  the proposal notice, the  proposing official should  document the fact that they gave  it to the employee on a certain  date and that the -- and sign  the letter, just indicate that  the date that the letter was  given to the employee.  Once the employee is given the  notice letter, a case file with  all the documentation relied on  to support the charge will be  established by the H.R. office.  The employee's representative,  if they have a -- if they have  designated one, the proposing  official and the deciding  official will all have access to  that file if they choose to see  it.  This is the point in the process  where the deciding official's  role begins.  Are there any questions before  we move on to the deciding  official's role in this process?    
 
 Caller: Jane, this is Deb  at NIFC.  I have a question.  The group I have, I supervise a  group of interagency Federal  employees from the BIA, Forest  Service, Fish
&
Wildlife   Service, park service and BLM  and for all the non-BLM people,  I'm the day-to-day supervisor  but not the administrative  supervisor.  So would all the  administrative -- all the  correspondence would have to  come from that agency?  I guess I'm asking, would I just  be making a recommendation to  their administrative supervisor  in this case?  
 
 J. Haddock: Yes, that's  exactly correct.  It's my understanding in  situations such as yours, and  service first -- I don't know if  that's what you fall under, but  you are not the supervisor of  record as far as their OPF is  concerned, correct?  
 
 Caller: Yeah, that's  correct.  
 
 J. Haddock: Right.  So their official supervisor,  i.e., the supervisor of record,  is the only one that can take  disciplinary action.  What you would do -- similar to  a lead, let the official of  record know what's going on and  then it's up to that person to  take the appropriate action.  
 
 Caller: Thank you.  
 
 J. Haddock: I was just  going to add, they would  probably ask that you prepare  some kind of documentation,  written documentation, to give  to them.    
 
 M. Stiles: I know a lot of  the supervisors, we deal with  that same kind of thing when it  comes to fire because Weaver so  many interagency fire  organizations where we have  the -- we've had pretty good  experience and we almost do it   hand in hand, the same thing as  you said with the lead.  The BLM -- the BLM supervisor  may deal with the conduct issue,  prepare all documentation and  then we bring the Forest Service  supervisor in and together we  actually meet, and the employees  appreciate that because they  feel like the right people --  the ones that really know what's  going on are involved in it.  
 
 J. Haddock: Thanks for  adding that, Mark.  Are there any other questions  out there?  Or would anyone else like to  share some input?  If not, then Diane will talk  about the decision letter.  
 
 D. Friez: Ok.  Step 6 is the issuing of the  final decision letter, and the  first part of this process is,  which we touched on already a  little earlier, was the  designation of the deciding  official, and as Jane mentioned,  this is generally done by the  human resources office and it's  generally the second level  supervise oar or a higher  management official, and the  deciding official is documented  in the proposal notice.  The person is identified in  there, so the employee who is  receiving the proposal notice  has no question but to know who  the deciding official will be.  At this point of the process the  employee may provide an oral  and/or a written response to the  proposal notice.  They have -- they can do either  or or both.  So make sure that they have --  they understand that and are  given those options.  This is also specified in the   proposal notice.  The employees may also request  official duty time to prepare  their response, and this request  should come to the immediate  supervisor and you want to take  their consideration very  seriously and grant them a  reasonable amount of time to  prepare their response because,  after all, management has had  some time to prepare their case  and their proposal notice and so  you want to afford the employee  that same right.  Don't nit-pick on the time  request because that's not  really the issue here.  Just keep your focus on the  bigger issues.  Also at this point, the employee  may designate a representative  to assist them in going through  the the process.  This could be an attorney, it  could be a co-worker, it could  be a friend of the family or a  member of the family.  At any rate, if the employee  does designate a representative,  this must be designated in  writing and provided to the H.R.  office.  Also at this point, in reference  to the oral response f the  employee does request to make an  oral response, the deciding  official should meet with the  employee and just listen to  their side of the story.  Use this as a fact finding  period, and at this point the  deciding official should not  discuss the merits of the case  but simply listen to what the  employee has to say, take notes,  and then continue on with their  analysis.  Right now what we'd like to do  is a role play.   We'd like a volunteer from the  audience to participate in this  situation where we would use  Mark would serve as the employee  and we would have a member of  the audience as a deciding  official, and we'd like to get a  volunteer.  
 
 M. Stiles: Diane, do we  have -- we haven't heard from  Milwaukee.  I think -- I don't know, Ruth,  are you on in Milwaukee?    
 
 D. Friez: You will get a  book, "the bad attitude survival  guide."  
 
 J. Haddock: That in itself  makes it worth it.  
 
 D. Friez: Do we have  someone from Eastern States that  would like to volunteer for this  role play?  TAWNDY, maybe?    
 
 Caller: This is Teresa  Coleman.  I'll volunteer.  
 
 D. Friez: Thank you,  Teresa.  We'll appreciate that and we'll  send you a book.  Mark, do you want to take away  the role play?  Are you ready, Teresa?  
 
 Caller: I guess.    
 
 M. Stiles: Hello, Teresa.  My name is Mark Stiles.  I don't think we've had a chance  to meet but I got your letter  the other day on this conduct  issue here on my alleged  misconduct and miscoding of time  sheets and that sort of thing  and I just don't think you're  getting the whole story from my  boss and I just wanted to talk  to you about that.  
 
 Caller: Ok, Mark.   Go ahead.  If we can stick to the facts,  that will be great.  
 
 M. Stiles: Well, you know,  I met with the boss.  It's like he doesn't listen to  me.  I've explained to him that there  are times when I've come in a  little late because of dropping  my kid off at school, but I end  up making up for when it it  comes to lunch time or I work a  little later in the day.  You know, it's like nothing I  said got heard.  I don't know, I'm sure you're  getting a different story than  what's really going on out here.  
 
 Caller: Ok.  Well, I'll take all this into  consideration.  Are there any substantial facts  that you've talked to him about  that you wish to share with me?  
 
 M. Stiles: Yeah, but I  don't know what he has written  down.  I have explained to him the deal  with the kid and I've talked to  him about the time sheets,  working later, that I've done  it.  You know, -- I don't know, it's  probably not even worth.  It I know you supervisors all  kind of stick together on this  thing, so I'm probably not going  to get anywhere on it.  
 
 Caller: Mark, I can assure  you you will be treated fair and  consistently.  What we will do is take all  facts into consideration and  advise you as quickly as  possible as to whether we need  additional information,  otherwise I will advise you as  quickly as possible.  
 
 M. Stiles: Well, yeah -- I   mean, I've gotten to the point  where I don't have much faith in  anything that will happen on  this thing, it doesn't count  what I say.  Anyway, thanks for listening, I  guess.  
 
 Caller: All right, Mark.  As always, you're a valued  employee and I look forward to  talking to you soon.  Thank you for coming by.  
 
 M. Stiles: All right,  thanks.    
 
 D. Friez: Thank you, Mark  and Teresa.  As you saw during that role  play, Mark really didn't come  forward to present an oral  reply.  He came forward really more to  kind of say, hey, let's make  this go away kind of a thing and  Teresa Dan excellent job telling  him to stick to the facts and to  tell him that she would look  into the situation and look at  all the dock moantation and get  back to him.  I think one important point for  the employee is, they are -- if  they're in this situation and  they're coming forward, really  it's their opportunity to -- to  get their side of the story out  there in front of the deciding  official and they really -- a  lot of times it's beneficial if  they do put something in writing  because then they're more calm  and not as emotional, and they  can get their points across more  clearly.  Let's finish off the process  here by discussing the role of  the deciding official as far as  where they go next in the  process.  They're going to of course   review the case file and look at  any documentation that's been  provided by the proposing  official.  As we said, the employee could  make the request for an oral or  a written reply, but also the  deciding official can choose to  meet with the employee if they  feel that that would be  important.  Maybe in some cases the employee  does not request an oral reply  but the deciding official has  questions or issues he or she  needs to clarify.  Then it would appropriate for  the deciding official to  initiate that type of meeting.  It's also important to remember  that the deciding official can  only address issues raised in  the proposal notice.  They should not be considering  new information in reaching  their final decision.  They also -- the deciding  official also needs to do their  own Douglas factor analysis.  They need to document their  analysis as part of the  decision, similar to what's  included in the proposal notice,  but it is -- it should be the  deciding official's independent  analysis.  The deciding official cannot  increase the penalty from what  was originally proposed by the  proposing official, they may,  however, reduce the penalty or  assign a lesser penalty.  At this point generally, of  course, the H.R. person has been  involved throughout the process,  you may want to involve your  Solicitor's office at this point  in time because in many cases  once the decision is issued, the  employee takes it to the next   level, which could involve an  appeal or a grievance, and it's  good to have your Solicitor  onboard and involved with the  case.  Once you finalize your decision,  again, you're going to present  it to the employee.  You want to meet in a private  setting.  You may have your H.R.  specialist available with you  during the meeting if that's the  policy of your office, or you  don't have to have that person  there, either.  It kind of varies, I think, from  office to office.  And also you need to consider  the employee rights as part of  this process, and the employee  rights will be identified in the  decision document.  Now, if the employee --  depending on the level of action  that the you're taking, if the  employee is receiving a  suspension of 14 days or less,  then they would have grievance  rights and they could grieve  that action to the -- office of  rights and appeals.  If they receive a suspension of  more than 14 days, that would be  an action appealable to the  merit systems protection board.  If the employee does decide to  take this further and pursue  some third party action, they  may request official duty time  to prepare their case again and  again that request would come to  the immediate supervisor, and  that request should be granted  if it's reasonable.  I guess lastly I just want to  mention that at this point in  the process really the deciding  official is out of the picture  once the action goes to a third   party appeal.  At this point the H.R. office  works closely with the  Solicitor's office, and then  gets you as the deciding  official or proposing official  involved when the case comes to  a hearing or there's additional  information that's requested.  Mark?    
 
 M. Stiles: Ok.  We've finished the steps for  dealing with conduct issues and  it looks like we still have a  little time left to field some  of your questions.  And hopefully provide some  answers to you.  Once again, before we start  taking general questions, we  want to remind you to please  avoid specific conduct issues  you may be dealing with at your  home office, and also please  avoid using person's names as we  go through the questions.  And I haven't received any  faxes.  So if you did send a fax and we  haven't gotten it, give us a  call or send another one in and  we'll try to pick it up.  The number of the fax is  602-906-5713.  All right, any questions out  there that we can answer?  
 
 Caller: Yes, this is Jim  from the fire center in Boise.  My question is, is a letter of  warning grievable by the  employee?  
 
 M. Stiles: Jim's question s  a letter of warning grievable by  the employee?  I'll send that one to Jane.  
 
 J. Haddock: Yes, a letter  of warning is definitely  grievable by an employee.  There are just really a very few   things that are not grievable.  Any kind of disciplinary  actions, informal -- I should  clarify and say written  counselings or letters of  warning most definitely are.  And I also wanted to kind of  emphasize something that Diane  had mentioned earlier.  On the merit systems protection  board appeal rights, one of the  examples in our exercises was  where the employee received the  mandatory 30 day suspension for  willfully misusing the  government vehicle.  In that instance, they would  have the opportunity to go to  the merit systems protections  board.    
 
 M. Stiles: Ok.  Any other questions out there?  
 
 Caller: Yeah, this is Don.  The step 6, final decision, it  says to grant employee  sufficient time to prepare.  What would be a reasonable  maximum time?  
 
 M. Stiles: What would be a  reasonable amount of time to  grant employees?  This is official time to prepare  their response to the final  decision.  Diane, you want to tyke a shot  at that?  
 
 D. Friez: I don't think  there's anywhere specified where  a reasonable -- what a maximum  reasonable amount of time would  be.  It's going to really depend on  the type of case, how much work  needs to be done and what you  should ask the employee to do is  come forward and give you some  justification or rationale for  the amount of time they're  requesting.   They could tell you, I need this  many hours to do this and this,  if they have to have research at  the library or, you know, off  the work site that might cause  you to give them additional  time.  It will vary and it's a judgment  call at your level, the  supervisory level, based on what  the employee is requesting.  
 
 J. Haddock: Just to add to  that, kind of a reference that I  keep in mind is that if an  employee has received a removal,  you know, they're having to  defend their job, basically.  So they may very well need more  time than an employee who just  simply received a reprimand.  Also, I want to caution you to  look into the union contract.  Sometimes reasonable exactly  defined in there and it will  specify that for -- for  suspension, for example, the  employee gets 6 hours, or 8  hours or something.  You want to make sure again you  look into the union contract if  you do, in fact, work in a union  environment.  
 
 M. Stiles: Don, I'll jump  in on that one, too.  My personal experience -- well,  it usually takes me so long to  get around to dealing with the  conduct issue, by the time I get  to and it have the point of  having the final letter out  there, I'm chomping at the bit  to have to get this thing  finished and I kind of have to  check myself and think about it  twice to make sure that I'm  being reasonable with the  employee.  It's taken me a long time to get  to doing it.  It's time to make sure that they   have a chance to pull together  their response.  It's just not worth it to rush  it, I don't think.  On the other hand, I've also had  experience where the employee  has been kind of going off on a  rabbit trail and wanting extra  time to research something that  really isn't even Jermaine to  the case and so in that case,  I've made sure I've talked to  the employee and let them know  that's my viewpoint and make  sure they understand I know  where they're headed with that.  I know I'm usually the one  trying to push the time and I  find myself having to pull back  on and that letting the employee  take as much time -- not as much  as they want but as much as I  think they need for it.  Any more questions?    
 
 Caller: This is Lee at  NIFC.  What's difference between  suspension of days versus  working days?  For instance, a pay period you  have 10 working days and you  also suspend a person for 14  days.  What's the difference?  Or is there a difference?  
 
 M. Stiles: That's a good  question, when you do the  suspension, what are you talking  about, working days or running  days.  
 
 J. Haddock: What you're  talking about is working days --  I'm sorry, I just said that  wrong.  It's actually calendar Kays.  You would actually, you know --  say, for instance, 10 days, it  is going to take you over the  weekend, but that's just   something you can't avoid.  But where you do want to be  careful is, for instance, if  your suspending an employee for  three days that you don't make  it a Friday, Saturday and Sunday  if they don't work on the  weekend.  It should be, you know, probably  during the middle of the week.  
 
 M. Stiles: I'll throw a  caution out there for the --  those of you who are deciding  officials, and be careful when  you do establish that suspension  if a suspension is the way  you're going to go, be careful  to make sure you don't kind of  make a mockery of the action the  proposing official suggested by  setting it up when they're  already scheduled to go on  vacation, over a holiday or  something.  I've seen that happen a couple  times and that doesn't help out  anybody and I think it was  inadvertent when it took place,  but you need to check that out,  and really the immediate  supervisor should be involved in  setting the dates, because they  know what kind of deadlines are  faced with and other work that's  going on.  It doesn't do us much good to  deal with a conduct issue only  to cause ourselves another  problem with deadlines.  Any other questions?    
 
 J. Haddock: Before we have  any other questions I just  wanted to mention we have a  couple more books to give away  and I wanted to recognize Joyce  in Montana for calling in  several times and me calling on  her and I appreciate you doing  that, Joyce, so we have a book   for you.  We also have a book for Teresa  Coleman who volunteered for our  last role play.  Thanks to you, Teresa.    
 
 M. Stiles: Any questions  before we wrap it up?  If not, before we close I want  to leave you with a few other  things to keep in mind as you  deal with conduct issues.  Overall, want to encourage you  to keep a professional  perspective.  Don't lose sight of the goal and  that's to correct the behavior  in question.  This isn't a matter of being  punitive, it's just to correct  the behavior.  Be careful not to discuss the  action with other employees.  Employees are going to know when  a supervisor does a good  diligent, responsible job taking  care of conduct issues.  They don't need to be told.  You can only buy yourself  problems by letting them know  what's going on.  Don't take the case personally.  It's part of your job.  It's not a fun part of your job  but it's part of our job as  supervisor.  And from my personal experience  and repeated experience in this  case, deal with the issue  quickly.  Don't waste time on it, because  you put yourself through a lot  of anxiety and worry when you  take longer to deal with it, and  I'm sure you do the same thing  to the employee.  So the sooner you can get these  problems taken care of, make  sure you're given enough time to  do it right but the sooner you   get it done the better off you  are.  When the employee returns to  work if there's a suspension  involved, make sure you deal  with each nut a professional  manner.  The work's done.  You've addressed the conduct  issue.  The corrective action has been  taken.  It's time to get back to the job  at hand.  Jane, Diane, any last thoughts?  
 
 J. Haddock: I just wanted  to say thank you for joining us  today and participating, and  also I hope this was very  beneficial to you.  Again, thank you.  
 
 D. Friez: And I just would  like to say thanks for calling  in and participating.  I know the push-to-talk is kind  of an awkward thing and we're --  we're starting to get more used  to it but it's a little bit  difficult for some people to  use.  I appreciate the willingness of  those who did participate for  doing that.  Hopefully the session was  helpful and we appreciate your  time.  Thanks.    
 
 M. Stiles: Ok.  On behalf of all of us at the  Training Center, I want to say  thanks for watching and  especially thanks for  participating, Lee, Don, Jeff,  Teresa, Joyce n joy your books.  We'll get them out to you.  We would like to ask all of you  to keep an eye out in the  supervision series we're putting  on here.   Thanks again.  
 
 Announcer: This broadcast  has been a production of the BLM  National Training Center.   
