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Announcer:  Welcome to the NTC supervisory series. These courses are designed to familiarize new supervisors with their role and to serve as a review for experienced supervisors. Today's course, Resolving Conduct Issues. And now your instructors, Jane Haddock, Diane Friez and Mark Stiles.  
 
 D. Friez: Good afternoon. Thanks for joining us for this session of Resolving Conduct Issues. With me in the studio today are Jane Haddock and Mark Stiles. Jane is currently a labor and employee relations specialist at the national human resources management center, and Mark is serving as forest supervisor and BLM center director in Durango, Colorado. Before we get into the specifics of Resolving Conduct Issues I want to remind you a couple things. You know we're using the push-to-talk technology and when you do push and call in, it does take a couple seconds for your voice to come over the microphone. There's a short delay. Don't let that bother you. Also, when you do call in, please state your name and the location that you're calling from and we do hope you call in and call often. 
We have some prizes for people who participate and we also want to have this be as interactive as possible. So we do have some role plays and we have some questions we'll be asking and we hope you'll ask questions of us as well. If two or more people push to talk at the same time, we have -- and people are talking over the top of each other, we'll give you the time-out signal and ask you to wait and then we'll call on an individual by name and have that person go first so we don't have people talking over the top of each other. Another point I want to make is we are dealing with conduct issues and many of you as supervisors may be dealing with conduct issues in your own office. If you ask questions or raise an issue, we just want to caution you to not be specific and not use employee's names. We want to keep confidentiality as much as possible. Keep that in mind as we go throughout the broadcast. Now to get us started we want to do a role play. We're going to use Jane and Mark initially for this role play. Mark is going to serve as a supervisor who just learned an employee of his has committed some misconduct and Jane is going to serve in the role as the H.R. specialist. 
 
 M. Stiles: Jane, we've got a conduct problem and it's been going on way too long. I have somebody cheating on time sheets and I need help fixing this thing. 
 
 J. Haddock: Have you counseled the employee? 
 
 M. Stiles: They have been counseled. I think it's a lost cause. I think we have to remove them. It's disruptive in the office. 
 
 J. Haddock: You said you counseled them. Has that been a written or oral counseling? 
 
 M. Stiles: They have gotten -- timekeeper has given them notes back saying you have to fix it. The employee -- the co-workers have asked this employee whether they've actually done their time sheet right when they see they haven't signed up for leave and things like that. They know what they're doing. Doesn't do any good to talk about it anymore. They already know what's going on. 
 
 J. Haddock: You said the timekeeper has given them notification. Have you actually as their supervisor counseled them either orally or in writing? 
 
 M. Stiles: I've talked to them, but I suppose it's going to my fault I haven't talked to them ahead of time. They know it's going on and they know how I feel about it. 
 
 J. Haddock: Mark, I would be happy to help you but there is a process we need to follow. 
 
 M. Stiles: I knew H.R. would come at me with some process. This has been going on forever. We can't let it drag on. Whatever it is, let's get going on it. 
 
 J. Haddock: Mark, I would be happy to help you so let's start working on this together. 
 
 D. Friez: As you can see, of course, the supervisor wants to get right to business, get after it and get some action taken right away but there are some steps that are important steps we need to have you follow and we're going to walk you through some of the steps today. Before we get into the details let's look at the objectives we plan to cover today. First of all, we want to establish an environment that recognizes, prevents and responds effectively to conduct issues that affect the efficiency of the service. Then we want to help you understand the importance of establishing a relationship with your H.R. specialist. And we also want to protect employee and employer rights throughout the process. As we go through this -- the objectives start into the details of the course, one of the things we want to talk about first is the difference between a conduct issue and a performance issue and as a supervisor you will deal with both of these types of cases and there are some differences. We just want to point those out at the onset here. With that I'm going to turn it over to Jane and she's going to talk about that. 
 
 J. Haddock: Analyzing the problem is important because behavior or conduct problems are dealt with differently than performance problems. Most conduct issues are easy to discern, such as misuse of the credit card or disruptive behavior. However, some cases are not as clear-cut. Let's look at some examples that illustrate the differences between conduct and performance. Please turn to page 5 of your Participant Guide. And also if there is more than one of you at your location, please try to work together as a group. Mark will now take you through these exercises. Mark? 
 
 M. Stiles: We have three examples of situations that you as supervisors are likely to encounter in the workplace. I'm going to introduce each example and then give you a few seconds to read through and it think about it, and then I'm going to call on volunteers to answer two questions. The first question is going to be whether this is a case of conduct or performance issue. Then the follow-up question to that would be what are the key points that led you to that conclusion? In our first example in the Participant Guide, an assignment is made, the employee completes it but continues to make a lot of errors. Take a few seconds, read through it, and we'll call on you here in a bit, Ok. Let's look for a volunteer who can tell us whether this was a case of conduct or performance. All right, Bakersfield, I think there's some folks there. Can one of you take a shot at it? 
 
 Caller: This is Las Vegas. It's performance. 
 
 M. Stiles: Who in Las Vegas just answered? 
 
 Caller: John. 
 
 M. Stiles: Thanks, John. It's a case of performance. Why did you think it was performance? 
 
 Caller: Because it's skill related to their job. Apparently she -- this person, not he or she, had -- it is a her, excuse me -- checked the report, it went through review and obviously still having problems making corrections. Doesn't indicate that she's doing it on purpose. 
 
 
M. Stiles: Thanks, John. Based on the little bit of information we have there in this example, it looks like the person is trying hard but they lack the skill or the capacity to do the job. So that would be a case of performance. Good job on that. For being the first one to call in, and thanks a lot for doing that, we're going to get a copy of "resolving conflicts at work" out to you. That will be coming to you in the mail. In our second example, it may be a little less clear whether this is conduct or performance. This example deals with a very social employee. Take a few seconds to read this one through. I need a volunteer to tell me whether this was performance or conduct. 
 
 Caller: This is Jim Buchanan, Oregon. 
 
 M. Stiles: Jim, what do you think? 
 
 Caller: I think it's definitely conduct. 
 
 M. Stiles: Why is that? 
 
 Caller: Because the employee's been just wasting a lot of time, not concentrating on his work at all and not able to meet his EPPR. 
 
 M. Stiles: Anybody else come up with anything different? 
 
 Caller: This is Roseburg. We think it's a performance issue. 
 
 M. Stiles: Why is that, Roseburg? 
 
 Caller: The person isn't performing. Their socializing is causing them to not get their work done and clearly they're not meeting their EPPR standards. That's a performance issue. 
 
 M. Stiles: Remember, I said this one may be a little less clear-cut. It appears that we do have an issue of conduct and you acknowledged that in terms of the socializing being the root cause and the result of that conduct issue is they're not able to get the job done on performance. That's the type of thing you need to talk over with your H.R. specialist when you are working through one of these cases, but it appears in this case that you probably have a conduct issue tied to the socializing you need to address. There may be some other long-term performance issues to deal with also. Our last example is also a case of an assignment not getting finished but this time because of other work. Read through it and let me know what you think. . I have a volunteer to say whether this one was conduct or performance? Somebody help me out here. Call in. El Centro, I know you were on the line earlier. 
 
 Caller: We say it's performance. 
 
 M. Stiles: Who is that that just called in?
 
 Caller: Gil. 
 
 M. Stiles: You think it was performance and why is that? 
 
 Caller: Well, the person just didn't react, was given the mission and didn't do it. 
 
 M. Stiles: Ok. Anybody else have a different view on that one? 
 
 Caller: This is Scott Thomas in burns. I think that it's actually conduct because the person was asked to do a specific assignment and they chose to do a different assignment. 
 
 M. Stiles: Ok. In a way, they made the choice. You used the word "chose" there. They made the choice to not do the work. I think that would be the consensus here. This was a matter of conduct because you see the fairly classic result of they won't do it versus they can't do it, where performance in our first example is pretty clear-cut. You had a person trying hard and lacked the skill in that this case it was more a matter of they refused to get the job done or refused to work on the priority workload. It was a won't versus can't. That's usually a pretty good test for conduct versus performance. I want to thank you all for helping. Like I said, our first caller we're going to send a copy of the book and thanks for joining in. Diane, I'm a supervisor. I'm pretty sure I have a conduct issue going on, but why should I care about it? 
 
 D. Friez: Mark, you should care because as a supervisor you have a responsibility for maintaining an efficient and orderly work environment and for dealing with conduct issues as they arise. You can do everything that you -- you want to do everything you can to prevent these issues from coming up, but in reality, things do happen and there are going to be issues you're going to have to deal with. There are some things that you should keep in mind as conduct issues arise because they do have a significant impact on your organization. Some of the things that you should think about are, as an example a direct cost. Conduct issues can have a direct cost to your agency, to your office and can be significant. Also, conduct issues can get in the way of getting the job done. 
As an example, maybe an employee doesn't come to work or there are other impacts as far as getting the job done. There are also morale problems that can be caused both by the employee who has performed the misconduct as well as impact on other employees in the work unit. Also misconduct may greatly affect the public's image of BLM employees as public servants and this is definitely something we want to avoid. There also may be a safety concern when misconduct has occurred. As an example, misuse of government equipment, such as misuse of a government vehicle, can lead to serious safety concerns. And of course, last but not least, misconduct could expose the government to risk of financial loss and lawsuits and this is one of the things we don't want to have happen. These are just some of the problems for -- some of the issues you should be aware of and reasons for addressing misconduct. So the next question is, how is a supervisor do you deal with misconduct in the work environment? Jane? 
 
 J. Haddock: One of the best ways for you to maintain an effective working environment is by preventing misconduct. Please refer to page 6 of your Participant Guide at this time. Let's talk about ways to actually prevent misconduct. First of all, you want to make sure you communicate expectations to the employee. You know, you have to keep in mind that maybe you have a new employee in your work unit or maybe you're a new supervisor there. So they may be used to working in a different style or a different manner under another supervisor than they are you. So, again, make sure you communicate your expectations. One way to do this is by establishing written policy. If you do that, you want to make sure that you keep that policy regularly updated. And the kinds of things you might consider establishing written policy on are things such as work schedules, proper ways to request leave, just kind of everyday things that again may be handled differently by one supervisor versus another. 
Also as a supervisor you set the tone for the office. In a sense, you are being observed by employees and you become a role model for the expected behaviors in your work environment. Establish a reputation of responding consistent and timely to conduct situations. Don't wait. Deal with the issue sooner rather than later. This will help establish trust within the work area, and it's important to understand the required processes in order to be consistent and timely. As a supervisor, you and your employees should be aware of some of the most common conduct issues, including misuse of government vehicles, misuse of government charge cards, misuse of time and attendance, misuse of the Internet, misuse of government equipment, for instance, you know, if you have like machinery or something out in your work area, and then violation of codes of conduct or ethics. 
 
 M. Stiles: Jane, let me interrupt you a second. It sounded like there was somebody else trying to come in on the push-to-talk. Just wanted to see if that was the case. Is there somebody else that just joined us and was trying to push to talk? Nope? Ok. Sorry. 
 
 J. Haddock: That's ok. I was also hearing something a little while ago in my ear. Anyway, recognize failure to use disciplinary actions to correct inappropriate conduct may lead to more serious problems for the supervisor and may harm the morale of the workers that do work effectively and within the rules of the workplace. Understanding your roam as a supervisor and the difference between performance and conduct issues will help you create a work environment that discourages conduct problems from arising and will help lay the foundation if you do, in fact, have a conduct issue you have to deal with. Focus on prevention. It's a lot easier. However, as a supervisor, you may have instances where you do have to deal with conduct issues. Diane will introduce the steps for this process. Diane? 
 
 D. Friez: Thanks, Jane. We're going to transition now to the steps and the process and before we get into those, we recognize dealing with these types of issues is a difficult thing to do, takes a lot of time and commitment on your part and you're already very busy and have a lot to do, but this is one of the things as a supervisor you have a responsibility to do and actually your workplace will be bet perfect you do deal with these situations. Your employees, I think, will recognize you're dealing with situations and in the end the employee who was involved in the misconduct may even thank you or be grateful that you actually took the time and dealt with these situations and maybe helped them improve their life and their situation. So it's an important part of your job and something you should take very seriously. Although the process is very straightforward, there are some critical steps you need to follow as you go throughout the process, and as we talk today, we will refer over and over to the H.R. specialist and the importance of you dealing with this person as you go through the process. 
The H.R. specialist is there to help you provide advice and guidance, deal with legal issues that may come up and just generally help you put together a proposal notice that will be sustainable if the employee should choose to appeal the action down the road. So it's very -- a very important relationship you need to establish early on as soon as you become aware of misconduct and use that person throughout the process. As far as the steps, let me just give you a quick overview of the steps and then we're going to go into them in more detail. The first step would be to assess the situation and you'll do this by when you first learn about it you'll start asking questions. Then you want to collect the pertinent facts and by doing this you will talk to a lot of different people, gathering research. You also want to determine the appropriate charges and specifications and we'll get into that in more details in a few minutes. Then you are going to decide on an appropriate action or another word would be an appropriate penalty for the misconduct. Then as the supervisor you will issue a proposal notice and once that occurs a deciding official will be named and the deciding official will issue a final decision. Now let's move on and look at each step in more detail. Jane? 
 
 J. Haddock: As Diane was saying, the first step in the process is to assess the situation. Once you become aware of alleged misconduct, as a supervisor you need to decide on how to proceed. In making your decision, consider the following. Are you indeed the first level supervisor? 
 
 M. Stiles: Jane, I have a question for you on that one. What about team leaders or lead specialists that we have more and more of now, are they responsible tore taking disciplinary actions? 
 
 J. Haddock: No, in fact, they are not. What should happen in situations where there is a team lead, they should -- that person should notify the supervisor of record of the misconduct and the supervisor of record will actually get involved in the situation at that time. 
 
 M. Stiles: Ok. I don't know if -- maybe some of the participants may have had firsthand experience. I know I have. That gets kind of cloudy. Is there anybody out there that's had experience dealing with team leaders or like the group leader type of work? And having dealt with disciplinary actions? No? I know it gets kind of muddy and you have to make sure you work that out with your supervisor of record to make sure roles are straight. I got stuck in one time that was kind of ugly that way in terms of writing it up and whether I took action -- actually took action before I should have and had to kick it over to the supervisor. 
 
 J. Haddock: Exactly. As we've been talking about, team leads are not authorized to take disciplinary actions, however, they are able to compile the information and then share the information with the supervisor. If you are, indeed, the supervisor, you need to ask yourself, have I consulted with H.R. about the situation? Have you identified all the key players and witnesses? Should you be conducting the investigation or would it be more appropriate for someone else such as an administrative with inquiry team, external investigator, the O.I.G. or some other law enforcement, would that be more appropriate? It may not be appropriate for you to actually conduct the investigation if you are a party to the misconduct, if the situation is egregious or the situation involves a possible criminal offense. In any of these situations, you should consult with H.R. on how to proceed. In the event that the investigation is handled by someone other than yourself, you'll want to make sure that your activity in the case is put on hold until the investigation is completed. What other questions are there before we move on to step 2? If there are no other questions, then I'll talk to you about the second step, which is collecting pertinent facts. It's imperative to conduct a full and fair fact finding before deciding to impose discipline. You may be asking yourself, "what's involved in this fact finding?" Basically as a supervisor, it's your responsibility to hear all sides of the story, and that includes the employee side as well. 
Face-to-face interaction is the best way to deal with the situation and to discuss it with the employee. I know it's easier liked to it by e-mail or to send someone a letter or leave a voicemail, but it really is important for you to meet with the employee and basically confront them with what you have discovered and to get their side of the story before moving on with any kind of action. You want to make sure you gather all the facts, including who, what, where, when and how. Fact finding also needs to be completed as soon as possible. Certainly there are times when it may kind of drag out, but you need to pursue as much as you can at the very beginning, and the reason for that is because sometimes people forget or you have to stop and think about it too much and all of a sudden you're convincing yourself maybe it didn't hasn't way I thought it happened. So it's best to get everyone's side of the story as soon as you can. Also, if there were witnesses to the incident, you want to make sure that you interview the witnesses and to obtain written statements from them. 
Witness statements must be well written, factual and descriptive of the alleged misconduct. The with it must also sign and date the witness statement. Recording of information gathered during fact finding, as I said previously, should be obtained as soon as possible. And you want to make sure again that the documents are clearly written and in a format that can become part of the official file. It's one thing for someone to like scribble down some notes on a paper bag or paper napkin or something, but when it's the actual written statement, you want to make sure that it's in a more or less legalistic kind of way, like on regular bond paper and stuff. The supervisor or designated investigator is actually the one who collects the witness statements and any other pertinent information. In addition to witness statements there may also be other types of documentation needed to complete fact finding. This supporting documentation is the evidence that is used to support the charges and the specifications in the proposed action. Why don't you turn to pages 8, 9 of your Participant Guide and let's do the exercise. Listed are some examples of the type of supporting documentation I was referring to, and these things can be items such as charge card statements, time and attendance records, if it's a leave issue, and e-mails. What other examples come to mind?  
 
 Caller: This is name Alaska. One thing I found is that pictures certainly help to build your case, and we had a situation where it would have certainly helped our situation had we even thought to take a picture of that incident. Also, written policies are really good, too, like leave administration or overtime when in travel status for training and those kinds of things. I realize you can't have a policy for everything, but for the important things -- those are just a couple situations I thought of. 
 
 J. Haddock: Those are excellent examples. They're very important. When you talk about the policy, it's really great to have policies on things like misuse of the Internet or using your government charge card for only those items that are, in fact, associated with official travel. So, yeah, if you can gather up things like that it does really help support your case. How about anyone else, does anyone else have any other ideas? 
 
 Caller: This is Linda with Las Vegas Field Office. 
 
 J. Haddock: Hi, Linda. 
 
 Caller: How about computer use logs and training records. 
 
 J. Haddock: Those are wonderful ideas and oftentimes are used to help support disciplinary actions. How about anyone else -- would anyone else like to share the types of things that they've used in the past? Again, those are really great ideas and are the types of documentation that I did want to bring up. 
 

 D. Friez: Jane, what about police records, or if an employee is arrested or charged, can you get charging documents or some kind of information from the police department? 
 
 J. Haddock: Yes, you can, and oftentimes it's the offices like the O.I.G. or Federal protective service that will facilitate in obtaining those kinds of statements or copies of reports. One of the things that you do sometimes run into if it is an ongoing investigation that the police are working on, it may take a while before you actually do get any kind of documentation because they need it for their own case. So, yeah, that's another very real possibility. So as you can see by our discussion, there are all types of supporting documentation, and it is really beneficial to get what you can when you go about collecting the pertinent information. Another thing I wanted to address is, for those areas that have bargaining units, there's also you need to be aware of when meeting with the employee, and that is the wine Gar 10 rights and basically they're based upon court precedent and the wording of your bargaining agreement, 30 may be specific entitlements to union representation when speaking to employees. As I mentioned, some of you may have referred this referred to this as Weingarten rights. We've actually provided the Weingarten rights as specified in law and that will give you more information. 
Again, basically it gives bargaining unit employees a statutory entitlement to union representation when being interviewed or questioned by a management representative in connection with an investigation. If the employee reasonably believes that the interview will result in discipline and the employee requests representation. This is per 5 USC 7114(a)(2)(B). But you want to make sure that you check your collective bargaining agreement to determine if the employee is, in fact, entitled to even more than what the law outlines. The reason for this, if you want to call discrepancy, or difference between the law and maybe what the employee is entitled to is sometimes in the collective bargaining process there may be an agreement by the parties whereby the employee is, in fact, afforded some additional rights. So, again, if you're not familiar with your union contract, if you have a union in place, you want to make sure you either read it and/or talk to your H.R. specialist who can help you with that. Failure to be familiar with your bargaining unit agreement in the fact finding process can be a major pitfall. However, there are some other pitfalls that you can encounter, and I want to kind of talk to you a little bit about those. One is that outside pressures may influence the process. Assuming someone else is doing the fact finding, or communication with the deciding official, that can also be a problem at this stage of the process. Let's turn to page 9 of your Participant Guide and brainstorm some other pitfalls you may encounter. From your experience, what other pitfalls have gotten in the way?  
 
 Caller: This is Angie in Las Vegas. I was talking without the button. Uncooperative witnesses, or witnesses who want to remain anonymous. 
 
 J. Haddock: Yes, another one is witnesses sometimes change their story. That can become a problem also. How about any others out there? Anyone else that would like to share with us some of their pitfalls that they've encountered? How about somebody at the Cody Field Office? 
 
 Caller: This is Rebecca in Cody Field Office. I just can't think of anything else right now. 
 
 J. Haddock: Ok. Well, thanks for calling. 
 
 M. Stiles: I know, Jane, something that I've run into as a pitfall is I found myself near the end of the process and realize that I didn't record all the information I heard early on. I should have been keeping better notes. But when you first start you don't always think this thing is going to evolve into something bigger, you will need to develop a case or whatever. So I found as a pitfall I don't keep track of all the conversations I have had leading up to it but I remember somebody saying that. 
 
 J. Haddock: Thanks for sharing that, Mark, that is a problem. Sometimes things start out small and they may seem insignificant but then you do get more information and you realize, oh, gosh, I should have get better notes. So what I recommend is even if you keep a journal or just something to help refresh your memory, you can always go back and put into it a more final kind of document, but at least you have something that will help refresh your memory. Some other pitfalls that I have seen in my experience with this is that people will share stories, which definitely can have some major problems down the road. Or there are times where you just cannot gather enough information to actually support discipline. It's just basically a lack of or insufficient documentation. We're not trying to turn you into detectives in this process. But you need to be sure and do a thorough job of fact finding. It's much better to find out everything that you need to find out early on than it is to be surprised by something you weren't aware of later on down the road. Diane, would you like to discuss the next part? 
 
 D. Friez: Ok, thanks. After fact finding, there are several things that could occur. You may determine that there really was no misconduct or that you don't have enough evidence to go forward with any kind of action. If that's the case, then the process stops. However, if misconduct has occurred and you decide you need to take action, there are several different options available to you. If you look at the graphic on page 10, you can see the different steps. If you decide you don't want to take formal disciplinary action, but you want to do something informal, you have options of a verbal, written or letter of warning. If you take any of these, there would be no official documentation in the employees' personnel folder. These are also not considered prior disciplines. You may also want to see if the employee is serving on their probationary period. If there has been some misconduct and the employee is still on their probationary period, you may make the decision to terminate the employee there because of the misconduct. That's something you would work with your H.R. specialist to determine the employee's OPF and determine if there are on misconduct or not. Now, if misconduct has occurred that is more serious and you decide you want to take formal disciplinary or adverse action, look at the graphic and you can see the options you have. 
The options range from a letter of reprimand up to and including a removal. There is a wide range of options. Later on as we get into some examples, you'll have an opportunity to select the penalty for some misconduct. Also, if the misconduct occurs off duty, you need to look at this and determine if you can establish nexus, and nexus means a connection between the off duty misconduct and the efficiency of the service, and there are some examples of things that may be fairly common things that happen where you may be able to tie the misconduct off that duty back to the employee's position at BLM. For example, driving under the influence of alcohol, possibly a conflict between employees off duty or drug use. In any of these types of situations you may be able to establish that connection between the off duty misconduct and the official position that the employee holds and then take disciplinary action as a result of it. You also need to recognize that nexus does vary depending on the job the person holds and the location they work in. Again, you want to consult with the H.R. specialist and look into all significant issues that will make your nexus argument for you before you decide to go forward with that. Also one thing you need to be aware of is there's a difference between proposing official and deciding official. 
Generally the proposing official is the first-line supervisor and will be the person that takes the action or proposes the action to the employee based on the misconduct they have been involved with. The deciding official is the second-level supervisor or it could be assigned to a higher level management official, depending on how that works in your specific organization. Again, remember that only supervisors can serve in these roles as proposing and deciding officials and work leaders are not eligible to serve in this role. They can, however, provide advice and gather information and provide information to the proposing or the deciding officials. Are there any questions before we move onto the next step of the process? 
 
 Caller: Tim in Alaska. Quite a few years ago, probably eight, nine years ago the department came out with a personnel letter that said that a proposing official could also render a decision as deciding official and that always confused me because I didn't think the employee wouldn't get a fair shake or they would feel they wouldn't. I was just wondering, sit ever appropriate for a deciding official to be the proposing official? 
 
 D. Friez: I don't know of a case where it would ever be appropriate because I think your analysis is right because I don't think the employee would get a fair shake. I haven't seen the document you are referring to but I would definitely advise you don't want to do that. 
 
 Caller: I agree. 
 
 J. Haddock: I'm not familiar with that, either, but eye, gosh, I can't think of any time where that might be appropriate. Certainly is contrary to anything I would recommend. 
 
 D. Friez: Any other questions before we move onto step 3? 
 
 Caller: This is Rebecca in Cody and I was just wondering if it's the proposing official that is saying, ok, there's misconduct, who issues the letter of reprimand, warn young or whatever the action is going to be? 
 
 D. Friez: We will get into this in a little bit but the proposing official -- say, for example, they propose a 14-day suspension, they propose that action, then the deciding official down the road actually makes the decision and implements the decision. In a letter of reprimand you don't actually have a proposing and deciding official. You as a supervisor would make that decision and issue the letter of reprimand itself and the same would go for letter of warning or if you did verbal counseling or written counseling type of document, those would be decisions you would make as the. -- does that answer your question? 
 
 Caller: Yes, thank you. 
 
 D. Friez: Any other questions before step 3? 
 
 M. Stiles: I'm going to interrupt for just a second. We know that a number of offices had some difficulty getting onto the push-to-talk this morning -- or this afternoon. I just want to take a few seconds. We're hearing once in a while an office trying to call in. Eagle lake, did you make it on this afternoon? Ok. Are there any others who haven't checked in, possibly in Utah? We had several offices in Utah that hadn't checked in. Once in a while we hear an open mic coming in and we were hoping it was somebody trying to get in and hopefully had that fixed, but what I would like to ask you is we do have a pretty small audience this afternoon, given some of the problems we're having with the push-to-talk, so those of you who are on, please keep up the good participation, Rebecca and Tim, thanks a lot for the last couple questions. 
 
 Caller: I'm in Carson city. I didn't know we were supposed to check in. I'm on a telephone rather than the radio mic.  
 
 M. Stiles: Is that telephone -- that may be what we heard check in a couple times. Doesn't seem to be causing any kind of feedback issues. Who is in that Carson? 
 
 Caller: Steve. 
 
 M. Stiles: We'll go ahead and push on. We do have a couple exercises coming up, so we want to encourage you with the small group, make sure you join in or keep joining in. Thanks a lot. 
 
 J. Haddock: The next step, which is basically step 3 in process, is to determine the charges and the specifications. Let's take a look at page 13 of your DOI handbook on charges and penalty selection this time. You should have received a copy or printed a copy off the Internet. If you didn't get one, as I said, you can print it off the Internet or your H.R. office can certainly provide you with a copy of that. You also want to make sure you keep this guide as a reference tool because it is the only guide we have in the BLM to deal with conduct issues. Also you want to make sure that this is a guide and it's not intended to be all-inclusive or address every conceivable action or disciplinary situation. The guidelines do not replace supervisory judgment, either. Because there are certain circumstances that may warrant either a lesser or more severe penalty than what is suggested in the guide. 
Let's go ahead and begin with the charges and specifications portion of the guide. Again, you should be on page 13. The charge is the identified misconduct, and that's actually identified there on the column on the right and the specifications are the facts that support the charge, including when and how the misconduct occurred. This is a very critical part of the process. If the charges are improperly framed, case law demonstrates that decisions may be overturned. Framing charges clearly is also important from the standpoint of protecting employee rights and providing the employee with an opportunity to properly respond to what they are being charged with. Now let's to turn to page 12 of your Participant Guide and do some of the exercises that will reinforce what we are discussing here today. Using page 13 as well as -- 13 of your DOI handbook and page 12 of your Participant Guide, let's take look at the tardiness example. Look at the first column for a general description of the offense. Then go to the last column for the possible charge that is the most appropriate. We'll discuss the offenses in the next section. So let's go ahead and ignore that for right now. Now we're going to give you an exercise which should take about 10 minutes and also an extra five minutes so you can get up and take a stretch break. You'll have a series of five specification examples to read and discuss with your group if you do have a group there where you are located. So you want to make sure you read the specifications in your Participant Guide, then using your DOI handbook on charges and penalty selection determine what the proper charge would be and we'll discuss what you come up with when we come back from your break. Now, in some cases, there may be more than one charge that seems to fit. So be sure to take a good look at what you have there in front of you. Before we our break, are there any questions about this at all? If not, then we'll see you back here in 15 minutes. .    
 
 J. Haddock: Welcome back. I hope you had enough time to get through the exercises and we'll go ahead and discuss some them now. So please feel free to call in and share your thoughts with us. Basically in specification 1 we had an employee here who did not show up for work. What would the appropriate charge be and why did you come up with that charge? 
 
 Caller: This is Steve in Carson city. First one on the list has to do with that unauthorized absence. That would be the charge. And for the penalty for the first offense would be a written reprimand to five days suspension. 
 
 J. Haddock: We're actually going to talk about the penalty right of this a little bit later. Diane's going to take you back to do an exercise on that. So for right now let's just focus on the appropriate charge. As far as the unauthorized absence, yes, it was, in fact, unauthorized absence, but also I think one of the factors that we need to point out in the specification is the employee failed to properly request leave. If you're going to be out of the office, you have to call and you have to request some kind of leave. If you don't get a call from an employee like for that particular day, you have every right to charge them A.W.O.L., which is absence without approved leave, and if you later find out the employee had some kind of legitimate emergency and was unable to call to request leave, you can always go back and change it to annual or sick leave, but in this case the employee did not call. So that would also be a charge. Thanks for calling in and giving us that answer. 
 
 Caller: Ok. 
 
 J. Haddock: Is there anyone else out there who may have come up with a different charge? We'll go ahead then and go onto specification number 2. In this case an employee used a government vehicle. What would the appropriate charge be for this situation and why?  
 
 Caller: This is Rebecca in Cody and I selected misuse of a government vehicle for personal business. 
 
 J. Haddock: That's correct, Rebecca. Did anyone come up with anything different? Specification number 3, that dealt with some questionable charges on a government credit card. What were the you a -- with a would the appropriate charge be for this one and why? 
 
 Caller: This is Tim O'Brien in Las Vegas. Misuse of government credit card for personal or unauthorized purchases. 
 
 J. Haddock: That's exactly right. Did anyone else come up with anything else for that specification? 
 
 Caller: Sorry, can you please repeat the question? 
 
 J. Haddock: I had just asked if anyone came up with anything else for specification number 3, because, yes, it was misuse of the government issued charge card. I just want to make sure no one else came up with anything else. Specification 4, that's where one employee was shouting at another. What would the appropriate charge be for this one and why? 
 
 Caller: This is Steve. I would say creating a disturbance. 
  J. Haddock: Steve, you're coming in really kind of light. I don't know if you need to -- 
 
 Caller: I can just talk louder. Creating a disturbance. 
 
 J. Haddock: Right. Right. The thought I had was like disruptive conduct, which is basically saying the same thing. That's exactly right. Did anyone come up with anything else for that one? 
 
 Caller: This is -- 
 
 Caller: Could you also pile on abusive behavior? 
 
 J. Haddock: Hold on a second. I'm sorry. I was getting two people calling in at once. 
 
 D. Friez: Rebecca, do you want to go first? 
 
 Caller: I had also written down unprofessional discourteous conduct toward co-worker. Would that be the same frame you already specified there? 
 
 J. Haddock: Could slightly be a slightly different charge but one that could also be appropriate. There was another caller that was trying to get in at the same time and I didn't catch who that was. 
 
 Caller: This is Dwight Fuller in Roseburg and we were wondering because of the shouting whether it could be engaging in abusive conduct. 
 
 J. Haddock: You don't have a lot of facts here. It would depend on what that shouting consisted of. Because a lot of times for abusive misconduct you're looking at things where there's name calling or inappropriate comments being made. So you kind of have to see what they were. If somebody was slamming down the book and just kind of talking about work in general and not really being very vulgar or descriptive or not directing it towards someone, it may be more appropriate for disruptive conduct. 
 
 M. Stiles: Sometimes, Jane, though, you may have multiple charges coming off of the same act, right? 
 
 J. Haddock: Yes, but you have to be a little careful you don't pile on Tom charges because that's kind of a separate issue. It's best to figure out what most appropriately describes the misconduct and what you can most ease hi defend. The reason I was thinking disruptive conduct was -- I was looking at the fact that there were others present in the room, and certainly if someone is slamming around a book, the other employees' work has been disrupted. So there's a lot of different things if you had more of the facts that you could probably charge. So none of these were certainly wrong and you would have to know more bit to narrow it down. How about specification number 5? This is a case where it deals with issues related to time and attendance. (multiple voices). 
 
 J. Haddock: I was getting double callers again. Roger in Winnemucca, would you like to repeat that, please? 
 
 Caller: Yes, claiming overtime for hours not worked. 
 
 J. Haddock: That's correct. I think that's probably the best charge for this one. 
 
 Caller: I have a question on that. Does that fall under the falsification or time and attendance records there on number 21 on the chart? 
 
 J. Haddock: It could, again, given the limited amount of information here, you would probably need to know more bit before you actually went with that charge. But it certainly is a possibility. I think we may have had another caller come in immediately thereafter before Roger. I'm sorry, I'm not sure who that was. 
 
 Caller: That was Bob Taylor in Las Vegas. I had the same thing under 21, falsification of time and attendance records. 
 
 J. Haddock: Yeah, again, depending on whether you can prove a falsification kind of thing, was the employee put on notice, were they aware of what the rules were, that kind of thing. So you probably need to have more facts. 
 
 Caller: They put it on the time sheet, therefore it's reported, and you would have falsification of a record. 
 
 J. Haddock: But you might have to show that the employee was in fact aware of the rules regarding that and just making sure that there wasn't some kind of mistake. 
 
 M. Stiles: Kind of points out we're dealing with just these little slices of an exercise and the fact finding is really important. You have to go through and compile the whole case and find out exactly which charge fits. 
 
 J. Haddock: That's exactly right. You have just such limited information here and it is that kind of thing where you would have to develop a case to figure out what is most appropriate. But throughout this entire part of the process you want to make sure you do stay in touch of your H.R. specialist because they will help guide you both through the fact finding process and just helping you decide what is the most appropriate, given the facts that you are able to come up with. As a supervisor, it's also clear to know what your role is versus that of the H.R. specialist. What other questions might you have out there before we do move onto the next step? If there are none, Diane will go ahead and discuss step 4. 
 
 D. Friez: Step 4 is selecting a penalty and now that you've gone through all steps, you've determined there's sufficient basis for taking an action, you have identified the specifications, you've identified the charges, you're getting all your documentation together, you ever' gathered evidence, now it's time to decide the penalty that you're going to impose for the misconduct. There are several things to consider in making your penalty selection. One is that the penalty must be proportional to the offense. As an example, we had the case earlier with the eight hours of A.W.O.L. and you wouldn't want to jump from eight hours of A.W.O.L. to the action -- or the penalty of removal because that wouldn't be proportional to the offense. You also need to remember that the action you're taking is corrective action and not punitive action. You want to do whatever you can to correct the employee's behavior to make sure the misconduct does not occur again. Also, it is -- it's a difficult situation as we've talked about to go through this whole process and to develop this proposal notice and to deal with the employee, and so there's one way or process that could help you through this to make sure that you do a real thorough analysis of all the facts, and this is call the Douglas factor analysis. This is a way for you to kind of step back and take a systematic look at the overall situation, at the overall employee and looking at also mitigating factors you should be looking at as part of your decision making process. 
These factors help you go through a mechanized approach. They come from case law, and they give you some guidance in helping you to determine overall that you're looking at the full aspects of the case. You also want to look at making sure that you stick to the facts and don't focus on opinions because you want to be able to down the road support the action you have taken and substantiate the decision you have made based on the facts of the case. Let's briefly now discuss the specific Douglas factors and if you look on page 14 of your Participant Guide they're listed there. 
The first Douglas factor is the nature and seriousness of the offense and its relation to the employee's duties, position and responsibilities. Here you're going to want to look at what was the misconduct that was committed and how it relates to the employee's duties and position. Here's the place where you want to consider that nexus issue, especially if the conduct occurred off site or off duty, outside of work, you want to consider how that relates to this Douglas factor. The next one is the employee's job level and type of employment. You want to look whether or not they're a supervisor. Maybe they're involved in law enforcement or some other type of position where they would be held to a higher standard and you need to take that into consideration. You also want to look at any past disciplinary record and to do this you would look in their official personnel folder. You would also consult with the human resource specialist to gather this information and take it into consideration. You need to look at their past work record. You'll need to consider things like their length of service, their performance history, how they work with fellow employees and their dependability. You also want to look at the effect of the reasons for the action on the employee's ability to perform satisfactorily and also on the supervisor's confidence for the employee. 
The supervisor has to make a decision on whether or not their confidence can be restored in the employee or whether or not they've totally lost confidence in that employee. You need to consider the consistency of the penalty as imposed with those who have committed similar offenses and in this situation you're going to look at -- you need to look at the employees you supervise in your work unit and how you've imposed discipline on those employees for similar offenses because you want to be consistent. You also need to consider the notoriety of the offense, and by this we mean to consider the impact does it have on maybe just a work unit, maybe it affects a whole Field Office, maybe it affects a State Office or maybe the Bureau. Maybe it gets published in the newspaper on the front page. AUM those kind of things you need to consider in determining the notoriety of the offensive. You also need to consider the clarity with which the employee was on notice. Jane talked about this a couple times earlier how important it is to have policies in place and make sure employees understand as a supervisor what you require of them and what they'll be held accountable to. 
When you get ready to put your case file together, it's helpful for the file if you have policies in place, memorandum that you can point to or office policies that show what the policies are and what the employees are going to be held accountable for. You should also look at the potential for rehabilitation. Whether or not you believe the employee can be rehabilitated or not. And the action you're proposing do take, the type of penalty you want to impose, you want to make sure that the idea again is to correct the behavior and not punishment employee. You also need to look at any mitigating circumstances that may have an effect on your decision and also alternative sanctions such as we talked about don't jump just to removal. You may want to look at other actions you could take that would correct the behavior, would deter other employees from engaging in this type of misconduct in the future and get the job done. We also need to remember that discipline, it's -- policy of the department of the interior that discipline be administered in a progressive manner. So as you go about selecting your penalty you're going to need to decide if this was a first offense or subsequent offense and if it's a subsequent offense, the misconduct does not have to be the same as the -- as prior offenses to be counted in terms of progressive discipline. 
 
 M. Stiles: I just want to jump in a little on the Douglas factors. I think that the Douglas factors, it's great opportunity for the supervisor -- they sort of lead you through your deliberative process and you may not have to write something up on each one, but I think it's a good point to go through and look at each one and think it over. I know my experience, I have kind of gone back to my fact finding which I use a lot and check on it and find out maybe I didn't see the issue quite the same way, especially when you get into mitigating circumstances or clarity to the employee. So it's good for that. Another thing is I think, and it's a pitfall we didn't talk about earlier, but for me when I start working with the DOI guidelines table, it's a lot easier to look at the penalties table and I think we probably have already seen that a little in the exercise today. It's easier for me to jump to the penalties and then kind of look over and see what the offense was. The Douglas factors help you avoid that sort of thing and make you work it through carefully and develop a case. 
 
 D. Friez: That's right. I don't think we can overstate the importance of the Douglas factor analysis. You need to spend some time going through each these and documenting what you considered and what information you looked at as you made your decision. Because as Mark said, this helps so you can explain it to the employee and down the road when or if the employee appeals or grieves this action and you get before a third party, a hearings examiner or judge, it will help explain the decisions you made and why you chose the penalty you chose. 
 
 J. Haddock: Diane, Mark shared some of his personal experiences. I wonder if there is anyone else out there who would like to share some of their experiences with us? No, I guess not. 
 
 D. Friez: Nobody's talkative today. What we would like to do now is do some -- the next step in the exercises, and what we'll do is use the examples that we've used previously in your Participant Guide on page 12. We've already established what the charge is and the specifications included in your book. Now what we want to do is take a few minutes and have you decide what the penalty should be. So what we'll do is take about 10 minutes, take a look at each of the charges and specifications, and identify a penalty and when we come back we'll go over each of those and look forward to participation from you out in the offices.    
 
 D. Friez: Welcome back, everybody. We hope you had time to take a short break and also complete the exercises. What we're going to do now is go to the first charge and specification. This was the failure to properly request leave resulting in eight hours of A.W.O.L. What did you come up with for a penalty on this first one? 
 
 Caller: This is Jim Buchanan in burns, Oregon. 
 
 D. Friez: Hi, Jim. What did you come up with? 
 
 Caller: I had a five-day suspension because the explanation was -- just didn't feel like notifying the supervisor. 
 
 D. Friez: And if you look at page 13 of your table of penalties, the first one is unauthorized absence, and for a first offense it talks about written reprimand to a five-day suspension. So based on your rationale that because the person said, I'm just not going to come back, I didn't feel like coming in, you definitely could go to -- we started with a written analysis but I think you could go to something more than a written reprimand and a short-term suspension could be appropriate. How about number 2, misuse of a government vehicle? Did someone come up with a penalty for this one? 
 
 Caller: Las Vegas. We got a 30-day suspension on that one because under number 10 it specifically states that there's a 30-day suspension under 31-USC. 
 
 D. Friez: If you look at page 17, you're exactly right. The note under the first offense column describes willful misuse of a government vehicle and requires a mandatory suspension of 30 days. So very good answer on that one. How about the next one number 93 this was misuse of a government charge card. Did anybody come up with a penalty on that one? 
 
 J. Haddock: How about the folks at El Centro, did anyone ever come on from that office? How about the Bakersfield Field Office? Are there folks there that would like to respond to this one? Let me keep going here. How about Dwight at the Roseburg Field Office, would you like to try this one? 
 
 Caller: We had written reprimand and revocation of purchase power on their credit card.  
 
 D. Friez: Great. That's a good answer. What we came up with, if you look at page 19 of your DOI handbook, again, misuse of the government charge card is first offense written reprimand to removal, and for a second offense, written -- it says also written reprimand to removal. So in this case you're going to want to consider the dollar amount of the misuse, the frequency of the misuse. Those are the types of things you would take into consideration as you determined the range of the penalty. 
 
 M. Stiles: I think it was also a good point to remove the purchase power from the card. That's not necessarily any kind of an adverse action or corrective action, but it does stop it from happening again, and I've seen cases where you've had subsequent abuse of the charge cards also and it's a hard position to be in to explain why the agency allowed the charge card to remain with that employee. 
 
 D. Friez: That's a good point. Thanks, Mark. How about number 4, this is the situation where we had disruptive conduct. What did you come up with a penalty for this one? 
 
 Caller: This is Anna in Las Vegas. We have a letter of warning for that disciplinary action.  
 
 D. Friez: Did anybody else come up with anything different? Well, if you look at page 13 of the DOI handbook under number 3 where it talks about unprofessional or discourteous conduct, you could start out with a written reprimand to a five-day suspension. Depending on the circumstances, if you felt like that what would correct the behavior would be a letter of warning, you certainly could issue that type of action or based on this table of penalty you could go to a letter of reprimand, so you have a couple of options depending on the facts of the case, and certainly we don't have all of them near this example. How about number 5? This was the situation where we had an employee claiming overtime for hours not worked. Does anybody want to make a suggestion or identify a penalty? How about somebody from the Alaska State Office? 
 
 Caller: We decided on a written reprimand as first offense. 
 
 D. Friez: Again, that's a right answer as far as what we came up with. If you look at page 21 of the DOI handbook it does suggest written reprimand for a first offense. You could also do something -- maybe a short-term suspension or something like that, again depending on the severity of the situation, the number of times it had been done, those types of things. They're all things you want to take into consideration. Again, as you go through these penalty selections, you can see how important it's going to be to go through your Douglas factor analysis to make sure you've considered all the factors before you make a decision on what the penalty would be. 
 
 M. Stiles: Diane, the guidelines table they list for second offenses also, we haven't talked about those too much, but how do you -- how do I know as a supervisor whether thanks second offense or not if it didn't happen on my watch? 
 
 D. Friez: There's a couple different options to get that information. One again would be to talk to your H.R. specialist and look at the employee's official personnel folder to see if there's documents in there to show actions previously taken. You could talk to the employee and ask them, they may not provide that information or they may. The OPF is probably the best place to gather the information. Can you think of another place, Jane, you would get that information? 
 
 J. Haddock: Sometimes the H.R. specialist may be aware and can also help out in that regard but, yeah, the OPF is probably the best source. 
 
 M. Stiles: Somebody suggested letter of warning earlier. Do they count? 
 
 D. Friez: Letters of counseling, letters of warning, verbal counseling, which really is just verbal, there would be no documentation of those type of activities in the employees' official personnel folder. They don't count in terms of deciding the penalty but they do count where you can show the employee was put on notice. You can refer back to those types of actions, a letter of warning or a letter of -- or a verbal counseling type action to show that the employee was put on notice. Another thing you need to think about and we talked about this a little bit is mandatory penalties. We've already talked about the willful misuse of a government vehicle which requires a 30-day mandatory penalty. There's also a mandatory penalty for removal for a second offense of failing to refrain from illegal drug use, and if you get into these type of situations where you have that type of misconduct to deal with, make sure you consult again with your H.R. specialist and make sure that you're imposing the appropriate penalty for the misconduct that has occurred. Also at this point your H.R. specialist may make a decision to involve the Solicitor's office, and it's my experience it's to your benefit to involve the Solicitor's office up front, as early as possible, especially on cases you believe will be appealed or aggrieved and will go before a third party. Jane? 
 
 J. Haddock: As Diane mentioned, throughout this process it's really important for the proposing official really to only be speaking to the H.R. specialist and to the Solicitor. In those cases where it may go before a third party. The reason for that is because the deciding official really needs to remain impartial at this step of the process. Therefore, the proposing official should not discuss the merits or the proposed penalty with the deciding official. If they do, this is known as ex parte communications, and ex parte communications can really jeopardize your case. If ex parte communications have occurred, you need to let the H.R. specialist know, and the H.R. specialist and/or the Solicitor may determine that it's really in the best interest of the case to find another deciding official to actually decide the case. Now to illustrate what I've just mentioned, Mark is going to be proposing official in this exercise, and we need a volunteer to be the deciding official. The two of you will October act out a scenario involving ex parte communications. Is there someone out there who would like to volunteer? 
 
 Caller: Sure, I would do that. This is Steve. 
 
 J. Haddock: Great. Thanks, Steve. I need to let you know before you start the scenario that Mark is a new, inexperienced supervisor and he really didn't understand his role as a supervisor and as a proposing official sow you may find that he steps over the boundaries.  
 
 Caller: Ok.  
 
 J. Haddock: This was steep from -- in Carson city. Ok. Mark? 
 
 M. Stiles: Steep, I just wanted to brief you on this conduct issue I have been working on. It's a case where the person has been kind of cheating on their time sheets and things like that, but this is really my first conduct case, at least the first one I've done through some kind of formal process like this. I could use some advice -- I guess on what type of penalty you think I should propose.  
 
 Caller: Mark s this an individual on your staff or is it multiple occurrence kind of rampant situation? 
 
 M. Stiles: It's just an individual, and, yeah, they're on my staff. I have that stuff covered. But I'm thinking we ought to go with maybe something like a three-day suspension. I don't know -- I guess, just wanted to get your thoughts and see if you thought that would be about right, or can you support that if I go forward. 
 
 Caller: It might be right. Let's see what you considered when you arrived at that factor. Was this a first offense? 
 
 M. Stiles: As far as I can tell it was a first offense. I don't think the past supervisors took care of it. This employee is full of excuses. You are going to hear everything once I send this thing forward. The latest thing, she's trying to convince me I need to be keeping track of everybody else's. You asked if that was one person or rampant. That's kind of where the employee is going, wanting me to keep track of everybody else's time sheet, make it somebody else's fault. But it's kind of a diversionary tactic. They're the ones doing it. I wanted to make sure you're ok with it and I hope it's ok for me to be talking with you about this stuff?  
 
 Caller: You were saying a three-day suspension? 
 
 M. Stiles: Three days seems about right. We have to do something pretty firmly. 
 
 Caller: I don't think that sounds excessive, I mean, if we wanted to look at it closer, we could go through the Douglas factors and see what that impact it would have on the individual, in fact we probably should look at that whole list of the Douglas factors but on the surface so far that doesn't sound necessarily excessive. 
 
 M. Stiles: I'm working with H.R. getting that wrapped up. Thanks for listening. I just wanted to make sure we're on the same page on this thing. 
 
 Caller: All right. 
 
 J. Haddock: Would anyone out there in the listening audience like to provide comments regarding the exchange between Mark and steep? 
 
 Caller: This is Tim in Alaska. 
 
 J. Haddock: Thanks, Tim. 
 
 Caller: I guess my only comment would be I would find it interesting to know what the intent of the employee was that falsified their time and attendance record as far as was it willful, did they intend to defraud the government or was it just a mistake that had been made and needed to be corrected. 
 
 M. Stiles: Tim, what do you think about whether it was ex parte communication or not? Was it something that fell outside the bounds of a supervisor, proposing official and a deciding official should be doing? 
 
 Caller: Oh, yeah, I forgot about that part. I'm thinking more of like questions to initially ask the employee. 
 
 M. Stiles: I heard Las Vegas. You said it was totally inappropriate? 
 
 Caller: Absolutely totally inappropriate because it was ex parte communications between the proposing official and deciding official. You have just now violated that whole process. 
 
 M. Stiles: Ok. Jane, what do you do if you think the process have been violated? Can you recover? 
 
 J. Haddock: You may be able to recover. If it does occur, make sure that you let the H.R. specialist know because, again, it may be the type of situation where we just need to have somebody else involved in the process, because in that case it definitely was ex parte communications. Steep got too many details and entered into just really too much of the specifics as far as the case was concerned to where there may be a question of his impartiality. So you just have to be really, really careful that you don't go into that kind of detail if you're the proposing official, and certainly not if you're the deciding official. Again, it's just really important to maintain your impartiality if you are the deciding official and don't get caught up in discussing the case. Let the facts speak for themselves and then you can as a deciding official decide what's most appropriate once you do -- know all the facts and have had an opportunity to review the case file and to speak to the parties involved yourself. Again, if you are in a situation where you think ex parte communication has occurred, then definitely be sure to bring it up with either the H.R. specialist or the Solicitor if they are involved. 
 
 M. Stiles: Jane, let me try putting somebody on the spot. Bob in Vegas, was that you that called in and said it was totally inappropriate? 
 
 Caller: Yes. 
 
 M. Stiles: How would you like to run through it real fast with me and maybe we can help get some ideas how we would want to deal with one of these things? How about you do the role play on the other side, the same circumstance. 
 
 Caller: Ok. Moot on the spot. And, steep, you're going to get a book, too. Let's try it this way. Bob, maybe you can show us some tools how you deal with this that. Hello, Bob. I just -- this is Mark. I wanted to let you know I'm getting pretty close to finishing up that conduct issue I have been working on and I wanted to check with you. This is my first conduct case I have done on this formal approach, and I thought maybe I could get some advice on you what you think I should do and what type of penalty I should propose. 
 
 Caller: Should, I would recommend you talk to Ron deutsche, our H.R. specialist. 
 
 I have been working with him and we have been going through the Douglas factors. I wanted to get an idea where you come out -- I've been thinking maybe a three-day suspension, when you look at the table of penalties, that's about right. I want to make sure this is firm enough to stop this person. 
 
 Caller: Well, at this point it would be inappropriate for us to talk about the penalties at this stage of the game. I think you just need to put your proposal together, run it past Ron, give it to me and then I'll make decision based upon the merits. 
 
 M. Stiles: I haven't done this before and I didn't know if it was ok to talk with you about this stuff. I wanted to make sure we were together on this before we went forward. Thanks for listening. 
 
 Caller: Any time, give me a call, but make sure in the future you talk to Ron first. 
 
 J. Haddock: Bob, you did a really good job. You'll also get a copy of this "resolving conflicts at work," and steep, we'll definitely get one mailed out to you, too. Thanks for participating, both of you. Would anyone else like to comment on that scenario, or either of those two scenarios? 
 
 Caller: This was steep. I've been wrong before, and that was pretty cool. 
 
 J. Haddock: It's not that you're wrong. This is a learning experience, right? 
 
 Caller: Right.  
 
 J. Haddock: Thanks for participating. Are there any other comments. If not, then we'll go ahead and move onto Diane for the next part. 
 
 D. Friez: Once you've completed the Douglas factor analysis, you've determined the appropriate penalty and you've developed the proposal notice, it's time to meet with the employee, and this is a very important part of the process. You definitely want to have everything together, you want to have conducted all your facts and have done a good job on your Douglas factor analysis and all that information should be included in your proposal notice. It's now time to sit down with the employee and one of the -- one other thing you might want to think about is making a recommendation to the employee -- or making a referral to your assistance program. At this point the employee may take offense at that. They may not accept the offer, but at least then you're on the record and it shows that you've made the offer to the employee and given them that option as far as dealing with maybe some situations in their life that they need to get some help with. Before -- any questions before we move onto the next step, which is delivery of the proposal? 
 
 Caller: Tim in Alaska. Regarding the Douglas factors, what is your advice as far as when they should be initiated in writing as far as the various stages of discipline? Do you recommend for letters of reprimand and above or for suspensions and above? Just wanting your input. 
 
 D. Friez: My recommendation is anything above a letter of reprimand is where I would recommend you do the Douglas factor analysis in writing in your proposal notice. I think -- you can do it, I think, with the letter of reprimand but maybe not to the level of detail you would with something like a suspension and on up to including removal. My recommendation is that you -- in the proposal notice that any kind of action you propose you include the Douglas factor analysis in your proposal notice. Jane, do you want to add anything? 
 
 When it really becomes essential for the Douglas factor is if you're doing an adverse action. My experience has been that a third party administrative judge will basically ask these questions of for sure the deciding official and I've also seen them do it with the proposing official. So you want to make sure that you have all of those bases covered and that the managers have had the opportunity to complete the Douglas factors in an adverse action. Anything less than adverse actions it's our office policy where I work that we go ahead and have the managers complete them because oftentimes until the manager has sat down and completed the Douglas factors they really don't know what they want to do or sometimes they know what they want to do, and that's fire the person for the first offense because they're really frustrated. So it gives them the opportunity to kind of sit back and just look at the overall employee. Really the only time that we do it for reprimands is if it's -- the supervisor just really didn't know where they want to go with it or if something that may be a little more complicated. 
 
 M. Stiles: And for Tim, I think once the supervisor has gone through the Douglas factors several times that the next time they'll -- they have a pretty good idea what's included in it, and as soon as they finish up the fact finding they'll probably have a pretty good at that point whether it's something they need to go further into. Unfortunately it fakes some experience to get to that and you have to deal with conduct issues before you can deal with that, and I think it's a great idea to do it your first several times even if you think you will be using an informal remedy to the issue. But once you get a few under your belt, it becomes pretty easy, know wring where to go next, whether you need to start working on Douglas factors. 
 
 D. Friez: Any other questions before we move onto the next step? If not, then, Jane? 
 
 J. Haddock: Step 5 is actually the delivery of the proposal notice. If the employee is part of a bargaining unit, you must refer to your union contract or contact the H.R. specialist prior to issuing the notice letter because there may be something in that contract that specifies that you may have to invite the union or just something particular to your area. It's recommended that you as the proposing official meet with the employee in a private setting and give them the proposal notice in person. In some instances, the H.R. specialist may be there in the room with you. You'll also want to make sure that you just briefly tell the employee what's in the proposal notice. You don't want to get into a lot of discussion because you're really not there to discuss the merits of the case. You've decided that you want to issue this proposal and you just want to let the employee know what rights they have to address the specifics of the letter. Go ahead and have the employee sign a receipt acknowledgment of the letter. Also, you can let the employee know that just because they've signed it does not mean that they agree with the contents. It's simply that they have received the letter. 
If the employee refuses to sign the letter, which is oftentimes the case, you as the proposing official simply need to sign it or initial it and date it that you've given the letter to the employee on that particular date. Also, once the employee is provided with the proposed notice letter, a case file will be established by the H.R. office, and what will be included are those documents that were relied on to support the proposed penalty, the Douglas factor analysis, if, in fact, that was completed, anything else that's pertinent to the case. You also want to realize that you as the proposing official have a right to see this file. The employee has a right to see the file as well as a designated representative, if the employee chooses to have one. Additionally the deciding official has the opportunity to review and should review the case filed before rendering a decision. So basically this is the point in the process where the case does get turned over to the deciding official. Would anyone like to ask any questions about the actual delivery of the proposal notice at this time? If not, I'll turn it over to Diane. Was there a question? 
 
 Caller: Las Vegas, I had a question. 
 
 J. Haddock: Go ahead. 
 
 D. Friez: Las Vegas, are you out there? 
 
 Caller: Yes, this is Angie in Las Vegas, and it's been my experience that the people want to talk more than just talking about the next steps in the process. They want to continue to have a dialogue about what happened and why and et cetera, and I just hope you can talk about that a little bit because you don't want to just shut them up and leaf. 
 
 J. Haddock: Actually you kind do have in some regards, and the reason I say that is you can get into difficulties with union contracts of things that might occur in that discussion that renders it a formal discussion where the union may be invited, whether or not the employee has designated them as a representative in those areas that have bargaining units. So, you know, really it's beyond the time that you as a proposing official need to be discussing the merits of the case. You really do need to kind of just cut it off and have them talk to the deciding official. Like I said, that's kind of where it becomes an issue, is in those areas where there is a union. 
 
 M. Stiles: Jane, something I've always done whenever I'm working on these face-to-face meetings where I know that I've got an official proceeding started is I usually write myself a script and maybe it's just a couple bullets, but the good thing about writing a script is then you can lay out exactly which points are safe to talk about, and especially in delivering a proposed decision, that's a good time to -- the points are, here is how the process works from here on out. Here is what you can do to make sure that your concerns are heard by the deciding official. So, leave it at that. They can kind of keep coming back with more questions, but I can always go back to those bullets I have written out for my several that say, here's the process and here's how best to represent your case. 
 
 J. Haddock: Mark, thank you for providing that input. Because it is a difficult time. Lot of times emotions are high. The employee may be upset and it's certainly not a pleasant experience for proposing official either. So it's good to follow Mark's suggestion and have a few notes to kind of keep you on track also and that would be my recommendation. Would anyone else like to provide any comments? If not, then we'll go ahead and turn it over to Diane. 
 
 D. Friez: Thanks, Jane. Step 6 is the final step where we issue the final decision letter, and at this point the proposing official is really -- their role is basically done except for make a couple minor points and the deciding official takes over. When the proposal notice was issued as Jane talked about in the last step, we would have identified who the deciding official was going to be. That would have been included in the proposal notice. So the employee knows who to contact and who will be making the decision on the action. This designation is generally made by the human resources officer and, as I said, including in the -- included in the proposal notice. Once the employee gets the proposal notice, then it's their turn to provide their side of the story. They have the option of meeting with the deciding official and providing an oral statement. They can also provide a written statement or they can do both. It's up to the employee to make that choice and to let the deciding official know what they want to do. Employees also are allow add reasonable amount of official duty time to prepare their response.
 This request would go actually to the -- their immediate supervisor, and you you're advised basically to give the employee what they're asking for, unless it's totally unreasonable, but our advice at this point is don't nit-pick on the amount of time they're asking. , again, unless it's totally out of control, but you allow them sufficient time to prepare their case and to gather information so that they can make their argument to the deciding official. Also, remember here that the employee can designate a representative if they so choose. This could be an attorney, it could be a co-worker, it could be a family member. Anybody that they choose is -- that they feel that could represent them. If they do decide to use a representative, that should be done in writing and presented to the human resources office. That's so they know this person is officially designated and can have access to the employee's records and the case file that's been put together in support of the proposal notice. If the employee does make a request and oral response -- in oral response, remember at this point it's additional fact finding for the deciding official and all you want to do at this situation is listen to the employee provide their side of the story, ask clarifying questions, take some notes, but you don't want to get in a situation where you're discussing the merits of the case at this point because as a deciding official, you're still in the process of reviewing the case file and gathering your information in order to make your decision. What we would like to do now is a role play between Mark who is going to serve as employee and we need a volunteer from the audience to serve as a deciding official this would be a situation where Mark is coming in to meet and talk about his side of the story or present his oral reply. Do we have a volunteer out there? Please?  
 
 M. Stiles: How about Rebecca? 
 
 D. Friez: Rebecca from Cody, do you want to volunteer? 
 
 Caller: Ok. We'll go for it. 
 
 D. Friez: Ok. Mark is going to start off here. 
 
 M. Stiles: Hello, Rebecca. My name is Mark Stiles. I don't think we've met but I received your decision letter in the mail the other day about my alleged time and attendance problems and you know, I just don't think you're getting the whole story. I don't know what's going on. I don't think you're hearing the whole story. 
 
 Caller: If you would like to provide more information that can I use to consider this, that would be fine. 
 
 M. Stiles: I told my boss everything, and gave him all kinds of info and notes, but I don't know what he did with it. It's -- it's gotten to the point I don't know why I bother talking to him. You probably don't see that stuff when I send it in. 
 
 Caller: I've already got most of the information here and I can show you the documentation I already have on this but if there's other things you want to clarify or add it to, you can do that at this time? 
 
 M. Stiles: Did you know there are other people in the office doing the same thing? I'm not doing anything than they are when it comes to time sheets? Did you even hear about that.  
 
 Caller: I'm not aware of that, but in this case all I can do is look at this one specific case. 
 
 M. Stiles: I guess what I would like to do is ask you what are you going to do about that? I'm the one that gets picked on. He's just trying to get back at me. What -- what do you intend to do about it when we have other people do -- that -- they're cheating their time sheet. I'm filling mine out the way I'm working it. What are you going to do about that? 
 
 Caller: I can't answer on that. I can only answer this specific case. 
 
 M. Stiles: I don't think my boss knows the first thing about what he's doing when it comes to supervision. You know, it's really getting frustrating and I'm the one that ends up paying for it because all you supervisors seem to stick together on this stuff. 
 
 Caller: If you would like to give more specifics or more information on this case, by like to hear them. 
 
 M. Stiles: I already provide add bunch of stuff. It's probably a waste of time trying to do any more on this case. 
 
 Caller: There is also the employee assistance program if you have need for that. That's available for you also. 
 
 M. Stiles: Yeah, my boss is the one that needs that, but, hey, thanks for your time. 
 
 Caller: Thanks for your time.  
 
 D. Friez: Thanks, Mark and Rebecca, that was that great, and Rebecca did great job sticking to trying to get Mark to stick to the facts and listen to -- she wanted him to tell her his side of the story, and really what he wanted to focus on was everybody else and what he viewed other people's misconduct was and, you know, he was frustrated, which you can understand, but you -- at this point you really do need to stick to just his side of the story and if he chooses not to give you that, you're going to have to make your decision based on the information you have in the case file. The other thing you can do is in addition to reviewing the case file is you may come up with questions or issues that you have the need to ask clarifying questions of other witnesses or other people who maybe were involved in an incident, and as the deciding official you certainly have the right to interview those people and use that again as additional fact finding to collect information before you make your final decision. You also, as the deciding official, have the responsibility to analyze the Douglas factors and this would be a similar analysis to what the proposing official went through. 
You can look at the information that the proposing official provided in the proposal notice, but as the deciding official you need to do your own analysis of each of those Douglas factors or those that apply and include that analysis in your decision. With regard to the penalty, the deciding official cannot increase the penalty from what was originally proposed. They may, however, decrease the penalty. If you -- you may come across some new information during the employee's oral reply or you may uncover summit gating circumstances that weren't decreasing penalty. If that's the case you have the option of doing that. You just document in your decision notice why you decreased the penalty and what you're decreasing it to. Again, at this point, you're going to keep involved your H.R. specialist and also the Solicitor's office if it's determined that that's necessary and, again, cases that you believe would be appealed or grieved you definitely want to consider involving the Solicitor's office at this time. Once you've developed your decision document and you've gathered all your facts and made your decision and documented it in your formal letter, then it's time again to meet with the employee. Again, similar situation to when the proposal notice was issued. You want to meet in a private setting, give the employee your decision, and it's my experience that employees generally don't want to have a long discussion during this meeting. They really want to jump to what your decision was and they don't usually want to talk about it a lot. There may be some do that and if that's the case, you can certainly entertain some of those questions, but my advice would be tell them you've made your decision, and if they're not happy with the decision, they do have rights of recourse and those are explained in the decision document. As far as recourse, the action will depend on what action it is or what decision you make on what action is going to be taken. If you propose or if your decision a letter of reprimand or a short-term suspension of 14 days or less, then that action would be grievable and the employee could file a formal grievance. It could also go to the office of hearings and appeals for a decision to be made.
If the action you take is a suspension of more than 14 days, then that action would be appealable to the merit systems protection board. If an employee does decide to appeal or grieve, again, you're obligated to give them official time to prepare their response or to prepare their case. This would actually -- the request would go to the first line supervisor and advice here is still the same as it was the last time and that is, don't nit-pick on the time request. Give the employee the time they need to put their case together so that they can -- they can present their side of the story again as they choose to appeal. But also, you know, if their request to -- is absolutely unreasonable, then you do have the right to deny something that's unreasonable. Also, if the employee does choose to take the matter to a third party, whether it's goes before the office of hearings and appeals on a grievance or before the merit systems protection board, at this point the human resources specialist will become very closely involved with the Solicitor and work with the Solicitor to present the case before those -- either of those third-party boards. Are there any questions on that part of the process? I know we spent most of our time talking about the proposing part of the process and not a lot of time on the decision part of the process. Are there any questions about that part? 
 
 Caller: Carson city. I have a question about how Mark was being earlier, and this is really relates to the delivery of the proposal. He was saying give the employee an idea what the process is that Liza head. Is there a role for the H.R. officer to talk with the employee if the employee wants to? I mean, could we suggest that -- is that a person that the employee could turn to for any advice as to how to present a case or -- 
 
 D. Friez: Absolutely. In some cases the proposing official will have the H.R. specialist sit in the room with them when they deliver the proposal notice soy that the H.R. specialist can answer questions about the process and about what things will happen next. If that doesn't happen, the employee is certainly welcome to meet with the H.R. specialist on their own. The H.R. specialist would provide advice and guidance on the process. They're not going to telling the employee you should do this or you shouldn't do that. But they will tell the employee what their options and give them any available information or resources throughout to help the employee decide what they want to do. Any other questions? 
 
 Caller: This is John from Las Vegas. I just wanted to clarify, on a letter of reprimand you would have to do a proposed notice also? 
 
 D. Friez: No, on a letter of reprimand you issue just a letter of reprimand. There is no proposed action in that case. You would include -- if the employee -- if you give the employee a letter of reprimand, you should in that document tell them that if they disagree it with they have the right to file a grievance. 
 
 Caller: Thanks. 
 
 D. Friez: Ok. Any other questions? 
 
 Caller: This is Rebecca in Cody. If you are the proposing official and you also are issuing the letter of reprimand like you just did, then in that case can you then talk to your immediate supervisor about the case or is that still considered ex parte communication? 
 
 D. Friez: Are you talking about two separate actions, one a letter of reprimand and one a proposal of notice? 
 
 Caller: Know just a straightforward letter of reprimand coming from the first line supervisor.  
 
 D. Friez: In that case because there is no proposal notice, you're issuing just a letter of reprimand, you can talk to your supervisor about the action you're taking because really they're not going to be involved down the road as a decision maker in the action. They could be involved in a decision on the grievance. You would want to limit your conversation to this is the misconduct that's occurred and this is the action I plan to take and leave it at that. That way if the employee did file a grievance down the road they could still serve in that role as a deciding official on the grievance. 
 
 Caller: Thank you. That answers it.  
 
 D. Friez: Any other questions?  
 
 Caller: This is Linda from Las Vegas. I had a question about, do you have any experience of what is a reasonable A time to allow an employee to prepare their case? 
 
 D. Friez: Boy, I think it varies depending on the case. Some supervisors don't want to give anything more than a few hours. I always try to tell the supervisor, take a look at how much time you spent preparing your case as far as pulling together your information and gathering the facts and sometimes it's months or weeks, and certainly we're probably not going to give the employee that amount of time but you just need to look at how much research do they need to do, how much information do they need to gather, and you can ask the employee to kind of give you a description of the types of things they're going to do and why they think it's going to take the amount of time they've proposed to help you make that decision whether or not it's reasonable. Jane, do you have anything else to offer? 
 
 J. Haddock: Just that I think sometimes, too, you need to look at what kind of case it is, how complex it is, is it a reprimand versus a removal, because certainly if someone is trying to build their case for why they shouldn't lose their job, you know, it's pretty common that they may need more time than something like a reprimand. But also I want to let you know that for -- again, for those areas that have union contracts, sometimes it's very specific as to the amount of time that an employee may have so you kind of want to look at that, too.  

 M. Stiles: Again, just make sure you keep your eye on the prize, trying to correct that behavior. The employee needs time to do it. You spent a lot of time getting to this point. I know as a supervisor you feel eager to hurry up and don't want to give them extra time, especially when you're up set they haven't been getting their work done because of a conduct issue or whatever, but you have a lot of the work done at this point. Don't rush it. Give them a chance to think about it. I've had experiences where they've had to request documents from third parties and they need the time for those documents to come back in. So you have to make sure you make room for those kinds of things. This isn't the place to rush it along. Even though it might be frustrating to give them official work time to do it, it's important to keep this taken care of. 
 
 D. Friez: Thanks for that discussion. Mark, I'm going to turn it over to you to close us out. 
 
 M. Stiles: We finished the steps for dealing with conduct issues but before we close, want to leave you with just a few other things to keep in mind as you deal with these conduct issues back home. Overall, make sure you keep a professional perspective, and as I just said, don't lose sight of the other mull goal to correct the behavior at question. That's the reason why we're doing this. No other reasons. Don't discuss your case with other employees. I know a lot of times you'll have employees comment to you, well, you aren't taking care of this, what are you doing about that person? Don't worry about it. I don't start taking deliberate action, other employees will know, even though everybody is silent about it. If it's a matter about the alleged offender making comments to other employees, that's up to them. You don't need to worry about it. For the supervisor's side don't discuss it with other employees. They will know soon enough and figure it out on their own. Don't take cases personally, they're a fun part of our job, not a fun part of our jobs sometimes but no reason to take them personally. If my experience, you and I believe the involved employee will feel much bet for you are deliberately taking care of this case, responsibly working through it, getting it done fairly quickly. You don't want to be hasty about it, but at the same time the longer these things drag o the more they wear on you and the more wear on that employee. So don't prolong the cases. When the employee does return to work in the case of a suspension, you need to work with each other in a professional manner. You have addressed the conduct issue, corrective action has been taken and it's time for all of us to get back to work. Jane, Diane, any last thoughts? 
 
 J. Haddock: I just wanted to say thank you for your participation in this afternoon's event, and I hope you have found this to be beneficial and that you'll participate in these in the future. 
 
 D. Friez: I'll just echo what Jane said and thanks for taking time out of your busy schedule to be here this afternoon. We appreciate those of you who called in and helped us out with the role plays and answering the questions. Makes our job a lot easier. So thanks for that. 
 
 M. Stiles: On behalf of all of here at the National Training Center, thanks for watching, especially thanks for participating. For those of you who were able to watch the show but weren't able to use the push-to-talk, please feel free to send any questions you may have, send them to the attention in e-mail to Doug Adams here at the National Training Center. Again, please avoid any specific cases or names. Doug can make sure it gets to one of the panel members here and we can see if we can get a response to you. John, Steve, Bob and Rebecca, your books are going to be in the mail. They'll be arriving soon. We'd like to ask all of you to keep an eye open for other modules we have in the supervision series here at the Training Center. Thanks again. 
