
UNITED STATES 
DEPARTMENT OF THE INTERIOR 

GEOLOGICAL SURVEY 
CONSERVATION DIVISION 

Notice to Lessees and Operators of Onshore 
Federal and Indian Oil and Gas Leases 

(NTL-4A) 

Royalty or Compensation for Oil and Gas Lost 

This Notice is issued pursuant to the authority prescribed in the 
Oil and Gas Operating Regulations, Title 30 CFR 221, and in 
accordance with the tenns of the Federal and Indian oil and gas 
leases under the Jurisdiction of the Geological Survey. This 
Notice supersedes certain provisions of NTL-4, issued effective 
December 1, 1974; Supplement No. 1 to NTL-4, issued effective 
December 1, 1978, to 10 lessees and operators on a nationwide 
basis; and Supplement No. l to NTL-4, issued effective December 1, · 
1978, to all lessees and operators in Wyoming. Lessees and 
operators who submitted payments for royalty on oil and gas lost 
under those provisions of NTL-4, which are hereby revoked, may file 
with the Area Oil and Gas Supervisor (Supervisor) an application 
for a refund of those payments in accordance with the addendum 
attached to this Notice. 

I •. GENERAL 

Oil production subject to royalty shall include that which (1) is 
produced and sold on a lease basis or for the benefit of a lease 
under the tenns of an approved communitization or unitization 
agreement and (2) the Supervisor determines to have been avoidably 
lost on a lease, canmunitized tract, or unitized area. No royalty 
obligation shall accrue as to that produced oil which (1) is used 
on the same lease, same canmunitized tract,. or same unitized 
participating area for beneficial purposes or (2) the Supervisor 
detennines to have been unavoidably lost. 

Gas production {both gas well gas and oil well gas) subject to 
royalty shall include that which is produced and sold on a lease 
basis or for the benefit of a lease under the tenns of an approved 
communitization or unitization agreement. No royalty obligation 
shal 1 accrue on any produced gas which { 1) is used on the same 
lease, same canmunitized tract, or same unitized participating area 
for beneficial purposes, (2) is vented or flared with the Supervisor's 
prior authorization or approval during drilling, completing, or 
producing operations,_ (3) is vented or flared pursuant to the rules, 
regulations, or orders of the appropriate State regulatory agency 
when said rules, regulations, or orders have been ratified or 
accepted by by Supervisor, or ( 4) the Supervisor detenni nes to have 
been otherwise unavoidably lost. 1 
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Where produced gas (both gas well gas and oil well gas) is 
( 1) vented or fl a red- during drilling; completing, or producing 
operations without the prior authorization, approval, ratification, 
or acceptance of the Supervisor or (2) otherwise avoidably lost, as 
determined by the Supervisor, the canpensation due the United States 
or the Indian lessor will be computed on the basis of the full value 
of the gas so wasted, or the allocated portion thereof, attributable 
to the lease. 

II. DEFINITIONS 

As used in this Notice, certain tenns are defined as follows: 

A. 11Avoidably lost 11 production shall mean the venting or 
flaring of produced gas without the prior authorization, 
approval, ratification, or acceptance of the Supervisor and 
the loss of produced oil or gas when the Supervisor detennines 
that such loss occurred as a result of (1) negligence on the 
part of the lessee or operator, or (2) the failure of the 
lessee or operator to take all reasonable measures to prevent 
and/or to control the loss, or (3) the failure of the lessee 
or operator to comply fully with the applicable lease terms and 
regulations, appropriate provisions. of the approved operating 
plan, or the prior written orders of the Supervisor, or {4) any 

· canbinatiort of the foregoing. · 

B. "Beneficial purposes" shall mean that oil or gas \'ilich is 
produced from a lease, canmunitized tract, or unitized partici
pating area and which is used on or for the benefit of that 
same lease, same communitized tract, or same unitized partici
pating area for operating or producing purposes such as (1) fuel 
in lifting oil or gas, (2) fuel in the heating of oil or gas for 
the purpose of placing it in a merchantable condition, (3) fuel 
in compressing gas for the purpose of placing it in a marketable 
condition, or (4) fuel for firing steam generators for the 
enhanced recovery of oil. Gas used for beneficial purpose shall 
also include that which is produced from a lease, canmunitized 
tract, or unitized participating area and which is consumed on 
or for the benefit of that same lease, same canmunitized tract, 
or same unitize.d participating area (1) as fuel for drilling 
rig engines, (2) as the source of actuating automatic valves 
at production facilities, or (3) with the prior appro-val of 
the Supervisor, as the circulation medium during drilling 
operations. Where the produced gas is processed through a 
gasoline plant and royalty settlenent is based on the residue 
gas and other products at the tailgate of the plant, the gas 
consumed as fuel in the plant operations will be considered 
as being utilized for beneficial purposes. In addition, gas 
which is produced from a lease, communitized tract, or ·unitized 
participating area and which, in accordance with a plan approved 
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by the Supervisor, is reinjected into wells or fonilations 
subject to that same lease, same communitized tract·, or same 
unitized participating area for the purpose of increasing 
ultimate recovery shall be considered as being used for 
beneficial purposes; provided,. however, that royalty will be 
charged ori _the gas -~sed f"or this purpose a:t t~e time it is 
finally produced artd sold.' _ _-: :· . . . . . 

. . . .. . . ' : . . . ~ 

C. 11Unavoidably lost" 'production sh~ll mean (1) those gas 
vapors which are released from storage tanks or other low
pressure production vessels unless the Supervisor detennines 
that the recovery of such vapors would be warranted, (2) that 
ofl or gas which is lost because of 1 ine failures, equipment 
malfunctions, blowouts, fires, or otherwise except where the 
Supervisor dete_nnines that said loss resulted from the negli
gence or the failure of the lessee or operator to take all 
reasonable measures to prevent and/or control the loss, and 
(3) the venting or flaring of gas in accordance with 
Section III hereof. 

II I. AUTHORIZED VENTING AND FLARING OF GAS 

LeSst!eS ··or· OpEtr~tOr$ -~re.'tiereby authprized .. to vent ~r flare gas on 
a·short~tenn basis· withoot 1ncurrf,:ig.- a·.royalty obligation in the 
fo 11 owing cfrcumstances: ·. .. . . ". . . . 

A. Emergencies. During temporary emergency situations, s.uch 
as compressor or· other equipment fa i 1 ures , re 1 i ef of 
·abnonnal system pressures~ or _other ,conditions which 
resu11; 1n the unavoidable _short.:.tenn venting or flaring of 
~as~ . Ho11_11ever·,. thfs ,authorization to .vent.or flare gas in 
such :circumstances without' incurring a royalty obligation 
_is limited to· 24 hours per_ incident and to 144 hours 
cumulative for ttie. lease during any calendar month, except 
with·the pr·ior · authorization,- app·roval, ratification, or 

. ;acceptance. of th~ Supervi sor. . - . ' _ . _. 
: : ,_. ! '. ~.-:. . ' . . 1 .. :.. ~ · ... : · .. j •• - •. . 

B. Wel.1 'P~rging'"·and Eval·uation; Tests~ . O~ring ·the unloading 
or cleaning_up of a well during dri11st8!11,. producing, 
rout_ine purging, ·or evaluati_on t.ests, not exceeding a 
perfod. of 24. h~!JrS~ __ ;. · 

c~. Initial Proc:tuction Tests~· ·buring initial ·well evaluation 
tests/not: exce~d1tig a period of ·30 days or ·the production 
_of 50 MMcf of ga~.,·_whi~hever occurs first, unless a longer 
test p~r1 ~d. ha!f ~~en . aut-hori zed by the ~P propri ate State 

. regu~atory age~cy--~n~- ratif1ed or accepted._by the Supervisor. 
. . . . . . . . . . . . ' . ·-. 

D. Routine or Special Well ·rests. During routine or special 
well tests, other than those cited in III.Band C above, 
only after aooroval bv the Suoervi sor. -
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IV. OTHER VENTING OR FLARING 

A. Gas Well Gas. Except as provided in II.C and III above, 
gas well gas may not be flared or vented. For the purposes 
of this Notice, a gas well will be construed as a well from 
Vii ch the energy equivalent of the gas produced, including 
its entrained liquid hydrocarbons, exceeds the energy 
equivalent of the oi 1 prod_uced. 

B. Oil Well Gas. Except as provided in II.C and III above, 
oil well gas may not be vented or flared unless approved 
in writing by the Supervisor. The Supervisor may approve 
an application for the venting or flaring of oil well gas 
if justified either by the submittal of (1) an evaluation 
report supported by engineering, geologic, and economic 
data which demonstrates to the satisfaction of the 
Supervisor that the expenditures necessary to market or 
beneficially use such gas are not econanically justified 
and that conservation of the gas, if required, would lead 
to the premature abandonment of recoverable oil reserves 
and ultimately to a greater· loss of equivalent energy than 
would be recovered if the venting or flaring were pennitted 
to continue or (2) an action plan that will eliminate · 
venting or flaring of the gas within 1 year from the date 
of application. 

The venting or flaring of gas from oil wells canpleted 
prior to the effective date of this Notice is authorized 
for an interim period. However, an application for 
approval to continue such practices must be submitted 
within 90 days from the effective date hereof, unless such 
venting or flaring of gas was authorized, approved, 
ratified, or accepted previously by the Supervisor. For 
oil wells completed on or after the effective date of this 
Notice, an application must be filed with the Supervisor, 
and approval received, for any venting or flaring of gas 
beyond the initial 30-day or other authorized test period. 

C. Content of Applications. Applications under section B 
abo~e shall include all appropriate engineering, geologic, 
and economic data in support of the applicant 1 s determi
nation that conservation of the gas is not viable from an 
economic standpoint and, if approval is not granted to 
continue the venting or flaring of the gas, that it wi 11 
result in the premature abandonment of oil production 
and/or the curtailment of lease development. The infonna
tion provided shall include the applicant's estimates of 
the volumes of oil and gas that would be- produced to the 
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economic limit if the application to vent or flare were 
approved and the volumes of the oil and gas that would be 
produced if the applicant was required to market or bene
ficially use the gas. When evaluating the feasibility of 
requiring conservation of the gas, the total leasehold 
production, including both oil and gas,. as well as the 
economics of a fieldwide plan shall be constdered by the 
Supervisor in·detennining whether the ·lease can be operated 
successfully if it is required that the gas be conserved. . . . . -· . . . . . . . ~ 

V. REPORTING AND MEASUREMENT RESPONSIBILITIES 

The volume of oil ·or·gas produced, whether sold, avoidably or 
unavoidably lost, vented or flared~ or used for beneficial purposes 
(including gas that is· reinj~cted) must be reported on Fonn 9-329, 
Monthly Report of Operation, in accordance with the requirement of 
this Notice and the applicable provisions_ of NTL-1 and NTL-lA. The 
volume and value of all oil and gas which is sold, vented or flared 
without the authorization, approval, ratification, or acceptance of 
the Supervisor,·orwhich is otherwise detenni·ned by the Supervisor 
to be avoidably lost-must·be reported on Fann 9-361, Monthly Report 
of Sales and Royalties. Payments ·submftted in this ,respect must be 
accanpanied by a Fann 9-614-A, Rental and Royalty Remittance Advice. 

In detennining.. the vQlumes of oil and gas to be reported in 
accor.da_ric_e wt,th. the f.iist' ~a~d second paragraphs of this Section v, 
1 essees and operators _·'!_hall ,adhere to the fo 11 owi tig: · 

1 •. When the amount of oil or gas involved has been measured in 
accordance wit~ Titre 30 CFR 221.43 or 221.44, that measure
ment ·shall be -the-· b,asis for the volume reported • .• _ 

'. ~ . . ... :~.-- . 

2. Whl!n the ·amou~t of ·on and gas avoidably 'or unavoidably lost, 
vented or flared,. or used for beneficial purposes occurs with
out.measurement, t~e volume of oil or gas shall be detennined 
utilizing the' following criteria, as applicable: . , 

. · .. ·' .. 

a. Last measured throughput of the .-production facility. 

b. Duration of the period of time in which no measurement 
was made. 

c. Daily lease production rate~i -. . 

d. Historic production data. 

e. Well production rates and gas-oil ratio tests. 

f. Productive capability of other wells in the area completed 
in the same fonnation. 
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g. Subsequent measurement or testing, as required by the 
Supervisor. 

h.· Such other methods as may be approved by the Supervisor. 

The Supervisor may require the installation of additional 
measurement equipment w.enever 1 t 1 s detenni ~eel that the present 
methods are inadequate to meet the purposes of this Notice. 

VI. VALUE DETERMINATIONS FOR ROYALTY OR COMPENSATION PURPOSES 

In canputing the royalty or campensat1on due on 011 or gas under 
the provisions of this Notice, the value shall be canputed in the 
same manner as the Supervisor would have calculated the value of 
the oil or gas had it been sold fram the same lease, same 
communitfzed tract, or same unitized par.ticipating area. 

VI I. COMPLIANCE 

The failure to canply with the requirements of this Notice will 
result in canpliance being secured by such actions as are provided 
by law and regulation. 

- JAN 1 1980 
Date F. [. Stelzer 

011 and Gas Supervisor 
Mid-Continent Area 

Approved: 



ADDENDUM TO NTL-4A 

Refund Applications 

Certain provisions of NTL-4 have been revoked retroactive to December 1, 
1974, the effective date of said Notice. Accordingly, lessees and 
operators wio submi.tted royalty payments under the provisions of NTL-4 
may apply for a refund of those payments made for (1) oil that was used 
for beneficial purposes on the lease, canmunitized tract, or unitized 
participating area from ~ich it was produced and/or (2) gas that was 
vented or flared with the prior approval of the Supervisor or unavoidably 
lost. No refunds will be processed in the absence of such an application, 
and no refunds will be made of those payments submitted on the basis of a 

.determination of waste by the Supervisor. In addition, liquidated damages 
assessed for the late filing of reports or the failure to report pursuant 
to the provisions of NTL-4 will not be refunded. 

The application shall be in the fonn of a letter signed by an authorized 
officer or agent of the lessee or operator and for each individual lease 
shall include: 

1. The lease prefix code and lease number. 

2. The mnth and year. 

3. The product code (01, 02, 03, 04, 41, or 43) used in the reports 
and payments previously submitted to the Supervisor. 

4. The volume of lost oil and/or gas previously reported and the 
amount of the refund requested. 

5. The total amount of the refund requested for each 1ease as a 
subtotal. 

6. The total amount of the refund requested for all leases as a 
grand total. 

Additional instructions in regard to the filing and contents of said 
applications may be obtain~ by contacting the Supervisor having juris
diction over the lease or leases involved. 

Refund applications will be processed as pranptly as possible. The 
Supervisor, as to Federal leases, may process a direct refund or authorize 
the applicant to withhold the refund amount from future royalty accruals. 
However, refunds authorized by the Supervisor with respect to Indian 
leases will be recoverable only as a credit against future rental or 
royalty accruals in accordance with the provisions of Section IX 
(Overpayments) of NTL-lA. 
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Chapter 5 - Waste Prevention,Beneficial Use 644.5.1 

.1 Purpose and Objective. 

This chapter provides guidelines for ensuring that all operations 
conducted on, or for the benefit of, Federal and Indian onshore oil 
and gas leases result in: (1) beneficial use of leasehold production, 
and (2) maximum ultimate recovery of oil and gas, with minimum waste 
or damage to hydrocarbons or other resources. This chapter also 
contains specific guidelines and procedures for approving the flaring 
or venting of gas. 

A Notice to Lessees and Operators (NTL-4A) summarizing ~he require
ments in this chapter is shown in Exhibit 1 • 

• 2 Authority. 

A. Mineral Leasing Act of 1920, as Amended (30 U.S.C. 181 et seq.) 

Cl) Section 16. 11 • • • All leases of lands containing oi 1 or 
gas . •. shall be subject to the condition that the lessee 
will •• • use all reasonable precautions to prevent waste of 
oil or gas. 11 

(2) Section 30. ". . • Each lease shall contain provisions 
for •.. insuring the exercise of reasonable diligence, 
skill, aucl care in the operation of said property ••• for 
the prevention of undue waste. • • • 11 

B. Mineral Leasing Act for Acquired Lands of August 7, 1947 (30 
U.S.C. 351" et seq.) 

Cl) Section 10. ''The Secretary ••• is authorized to prescribe 
such rules and regulations as are necessary . .. to carry out 
the purpose of this Act, which rules and regulations shall be 
the same as those prescribed under the mineral leasing 
laws. 11 

C. 30 en. 221 (7 F.R. 4132, June 2, 1942) 

Cl) 221.2(n) Waste of oil or gas. "Waste of oil or gas, in 
addition· to its ordinary meaning, shall mean the physical 
waste of oil or gas, and waste, or dissipation of reservoir 
energy existent in any deposit containing oil or g .s and 
necessary or useful in obtaining the maximum recovery from 
such deposit. 

~ 11 (1) Physical waste.of oil or gas shall be dee•d to include 
the loss or destruction of oil or gas after recovery there~f 
such as· to prevent proper utilization and beneficial use 

6-23-80 (Release No. 68) 

http:waste.of


Department of the lu.teTio.r 
·GEOJ.OGICII. smtft'f 

COIISEI.VAnDR DIVISIOII MARUAL 

Onshore Oil and Gas-Program Series Part 644 - Producing Operations 

Chapter 5 - Waste Prevention/Beneficial Use 644.5.2C 

thereof, and the loss of oil or gas prior to reccwery thereof 
by isolation or entrapment, hy migration, by premature 
release of natural gas from soluion in.oil~ or in any other 
manner such as to render iapracticable tbe recoveory of such 
oil or gas. 

"(2) Waste of reservoir energy shall be deemed .to i-lrclude -the 
failure reasonably to maintain such energy by artificial 
aeans and also the dissipation of gn energy, hydrostatic 
energy, or other natural reservoir energy, at any tille at a 
rate or in a manner whic;h would constitute improvident: use of 
the energy available or result in loss thereof without 
reasonably adequate recovery of oil." 

(2) 221.35 Waste prevention; beneficial use. "'!'be lessee is 
obligated to prevent the waste of oil or gas .and to avoid 
physical waste of gas the lessee shall consume it benefi
cially or market it or return it to the productive fonaation. 
If waste of gas occurs the lessee shall pay the lessor the 
full value of all gas wasted by blowing, release, escape, or 
otherwise at a price not less than 5 cents for each 1, 000 
cubic fee.t:, unless, on application by the lessee, such waste 
of gas under the particular circumstances involved shall be 
detenai.ned by the Secretary to be sanctioned by the laws of 
the United States and of the state in which it occurs. The 
production of oil and gas shall be restricted to such amount 
as can be put to beneficial use with adequate realization of 
values, and in order to avoid excessive production of either 
oil or gas, when required by the Secretary, shall be li.ai. ted 
by the iDarket demand for gas or by the market demand for 
oil." 

D. Standard Public Domain and Acquired Oil and Gas Lease Forms 
contain language similar to the following: 

"To exercise reasonable diligence in drilling and producing the 
wells herein. • • to carry on all operations in accordance with 
approved aethods and practice as provided in the Oil and Gas 
Operating Regulations, having due regard for the prevention of 
waste of oil or gas or daaage to deposits or formations containing 
oil, gas, or water, ••• or other mineral deposits, for conserva
·tion of gas energy, for the preservation and conservation of the 
property for future productive operations •••• " 

E~ Standard Tribal and Allotted Indian Oil and Gas Lease Fonas and 
the regulations in Title 25 CFR. generally provide that the lessee
shall "exercise reasonable diligence in drilling and operating 

6-23-80 (Release No. 68) 
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wells for oil and gas on the lands covered hereby, while such 
products can be secured in paying quantities; to carry on all 
operations hereunder in a good and workmanlike manner in accord
ance with approved methods and practice, having due regard for the 
prevention of waste of oil or gas developed on the land •••• " 

F. 25 CFR 171.19 Diligence and prevention of waste. (22 F.R. 10588, 
December 24, 1957) 

"The lessee shall exercise diligence in drilling and operating 
wells for oil and gas on the leased lands while such-products can 
be secured in paying q~antities; carry on all operations in a good 
and workmanlike manner in accordance with approved aethods and 
practice, having due regard for the prevention of waste of oil or 
gas developed on the land •••• " 

G. 25 en 172.24 Operation and development regulations. (22 F.R. 
10592, December 24, 1957) 

"Lessees will be required to carry out and observe the operating 
regulations now or hereafter in force governing oil and gas 
operations on restricted Indian lands •••• " 

.3 Guidelines and Policy. 

A. General. 

In accordance with the regulations and the terms of the various 
oil and gas leases issued pursuant to the Mineral Leasing Act of 
1920 (30 u.s.c. 181-287), the Mineral Leasing Act for Acquired 
Lands (30 U.S.C. 351-359), the implied authority of the.Executive 
Branch as defined in the Attorney General's Opinion of April 2, 
1941, the Allotted Land Leasing Act of March 3, 1909 (25 u.s.c. 
396), and the Unallotted Indian Leasing Act of May 11, 1938 (25 
u.s.c. 396a), the lessee of a Federal or Indian oil and gas lease 
is obligated to avoid physical waste of gas, and the Area Oil and 
Gas SuperYisor (Supervisor) is responsible for assuring that such 
waste is avoided. 

All gas produced from, or for the benefit of, Federal and Indian 
oil and 1as leases may be flared or vented only iu accordance with 
the requiraents of this chapter and RTL-4A. Any oJtber flaring or 
venting is considered waste. Accordingly, the term waste, as used 
in this chapter, implies a preventable loss, and the criteria to 
determine whether an occurrence constitutes waste are whether -it 
is .. unnecessary, avoidable, excessive, or unreasonable. Mere 
physical loss is not necessarily waste. 

6-23-80 (Release No. 68) 
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Oil production subject to royalty or other compensation includes 
that which (1) is produced and sold on a lease basis or for the 
benefit of a lease under the terms of an approved cmaunitization 
or unitization agreement and (2) the Supervisor determines to 
have been avoidably lost on a lease, coaaunitized tract, or 
unitized area. Ho royalty obligation accrues on oil which (1) is 
used on the same lease, same c0111DUnitized tract, or same unitized 
participating area for beneficial purposes or (2) the Supervisor 
determines to have been unavoidably lost. 

Gas production (both gas-wel1 gas and oil-well gas) subject to 
royalty or other compensation includes that which is produced and 
sold on a lease basis or for the benefit of a lease under the 
terms of an approved coaaunitization or unitization agreement. 
No royalty obligation accrues on any produced gas which (1) is 
used on the same lease, same c011111Unitized tract, or same unitized 
participating. area for beneficial purposes, (2) is vented or 
flared with the Supervisor's . prior authorization or approval 
during drilling, completing, or producing operations, (3) is 
vented or flared pursuant to the rule �• regulations, or orders of 
the appropriate State regulatory agency when said rules, egula
tions, or orders have been ratified or accepted by Supervisor, or 
(4) the Supervisor detenaines to have been otherwise unavoidably 
lost. 

lftlere produced gas (both gas-well gas and oil-well gas) is (1) 
vented or flared during drilling, completing, or producing opera
tions without the prior authorization, approval, ~atification, or 
acceptance of the Supervisor or (2) otherwise avoidably lost, as 
determined by the_ Supervisor, the compensation due the United 
States or the Indian lessor will be computed on the basis of the 
full value of the gas so wasted, or the allocated portion thereof, 
attributable to the lease. 

B. Definitions. 

Cl) "Avoidably lost" production means the venting or flaring of 
produced gas without the prior authorization, approval, 
ratification, or acceptance of the Supervisor and the loss 
of produced oil or gas when the Supervisor determines that 
such loss occurred as a result of (1) negligence on the part 
of the lessee or operator, or (2) the failure of the lessee 
or operator to take all reasonable measures to prevent 
and/or ~o control the loss, or (3) the failure of the lessee 
or operator to comply fully with the applicable lease terms 
and regulations, appropriate provisions of the approved 
operating plan, or the prior written orders of the Super
visor, or (4) any combination of the foregoing. 

6-23-80 (Release No. 68) 
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(2) "Beneficial purposes" means oil or gas which is produc.ed 
from a lease, communitized tract, or unitized participating 
area and which is used on or for the benefit of that same 
lease, same communitized tract, or same unitized partici
pating area for operating or producing purposes such as (1) 
fuel in lifting oil or gas, (2) fuel in the heating of oil or 
gas for the purpose of placing it in a merchantable condi
tion, (3) fuel in compressing gas for the purpose of placing 
it in a marketable condition, or (4) fuel for firing steam 
generators for the enhanced recovery of oil. 

Gas used for beneficial purposes shall also include that 
which is produced from a lease, cOllllllUnitized tract, or 
unitized participating area and which is consumed on or for 
the benefit of that same lease, same c011111Pnitized tract, or 
same unitized participating area (1) as fuel for drilling 
rig engines, (2) as the source of actuating automatic valves 
at production facilities, or (3) (with the prior approval of 
the Supervisor) as the circulation medium during drilling 
operations. 

lltere the produced gas is processed through a gasoline plant 
and royalty settlement is based on the residue gas and other 
products at the tailgate of the plant, the gas consuaed as 
fuel in the plant operation� will be considered as being 
utilized for beneficial purpose,. ln addition, gas which is 
produced from a lease, c0111C1niti&ed tract, or unitized par
ticipating area and which, in accordance with a plan 
approved by the Supervisor, is reinjected into wells or 
formations subject - to that •- lease, saae coaaunitized 
tract, or same unitized participating area for the purpose 
of increasing ultimate recovery will be considered as being 
used for beneficial purposes; however, royalty will be 
charged on the gas used for this purpose at the time it is 
finally produced and sold. 

(3) "Unavoidably lost" production 111eans (1) gas vapor11 which are 
released from storage tanks or other low-pressure production 
vessels, unless the Supervisor determines that the recovery 
of such vapors would be warranted, (2) oil or aas which is 
lost because of line failures, equipment malfunctions, 
blowouts, fires, or otherwise, except where the Supervisor 
determines that the loss resulted from negligence or failure 
of the lessee or operator to take all reasonable measures to 
prevent and/or control the loss, and (3) the venting -or 
flaring of gas in accordance with Section III of NTL-4A. 

6-23-80 (Release No. ~8} -5-
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C. Small Volume or Short-term Venting and Flaring. 

Oii- or gas-well gas may be vented or flared an a short-term basis 
without incurring a royalty obligation only in the following 
circ1111stances. 

Cl) Emergencies. During teaporary emergency situatioa.s, such as 
compressor or other equipaent failures, relief of abnormal 
system pressures, or other conditions which result in the 
unavoidable short-term venting or flaring of gas. However, 
this authorization to vent or flare gas in such circum
stances without incurring a royalty obligation is liaited to 
24 hours per incident and to 144 hours cumulative for the 
lease during any calendar month, except with the prior 
authorization, approval, ratification, or acceptance of the 
Supervisor. 

(2) Well Purging and Evaluation Tests. While· unloading or 
cleaning up a well during drillstea, producing, routine 
purging, or evaluation teats, not exceeding a period of 24 
hours. 

(3) Initial Production Tests. During .initial well e•aluation 
tests, not ezceeding a period of 30 days or the production of 
50 lllcf of gas, whichever occurs first, unless a longer teat 
period has been authorized by the appropriate State regula
tory agency and ratified or accepted by the Supervisor. 

(4) Routine or Special Well 
well tests, other than 
approval by the Supervi•

Tests. 
those 

or. 

During routine or 
cited above, only 

special 
after 

D. Gas"'"Vell Gas. 

Except as provided in paragraph·. 3C above, gas-well gas may not be 
flared or vented. Any venting or flaring not in accordance with 
these guidelines will be considered avoidable. 

For purposes of this release, a gas well is defined as one in 
which the energy equivalent of the gaseous coaponent (gas and 
entrained liquids) produced exceeds the energy equivalent of the 
liquid component (crude oil) produced. Each producing situation 
ast be considered separately, but the energy equivalent of the 
two phases will noraally be equal, at a gas-oil ratio of about 
5300. 
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E. Oil-well Gas. 

Except as provided in paragraph . JC above, oil-well gas may not be 
flared or vented unless approved in writing by the Supervisor. 
The Supervisor may approve an application for flaring or venting 
of oil-well gas if the operator has submitted an evaluation 
supported by engineering, economic, and geologic data indicating 
that: (1). the expenditures necessary to market or benefically use 
the gas are not economically justified, i.e. would result in an 
unreasonable payout period; or (2) conservation of the gas will 
result in an earlier abandonment and ultimate greater loss of 
equivalent energy than would be recovered for beneficial use, if 
fl:lring or venting were allowed; or (3) the operator has initiated 
positive action which will eliminate flaring or venting within 
one year. Any venting or flaring not in accordance with these 
guidelines will noraally be considered avoidable. 

Upon completion of the well and prior to the conclusion of the 
initial test period, the lessee/operator will be requested to 
submit plans for conserving the gas or sufficient justification 
for flaring. If the operator's response does not 'Met these 
conditions, the well should be shut in or its production 
restricted (and the gas flared will be considered wasteful). 

F. Applications for Flaring or Venting. 

Applications for venting or flaring oil-well gas aist include all 
appropriate engineering, geologic, and econoaic data in support 
of the applicant's detend.nation that conservation of the gas is 
not econoaically viable and, if approval is not granted to 
continue the venting or flaring of the gas, that it will result in 
the premature abandomaent of oil production and/or the curtail
aent of lease development. This information mast include the 
applicant's estimates of the volu•• of oil and gas that would be 
produced to the economic Hait if the application to vent or flare 
were approved and the volumes of the oil and gas that would be 
produced if the applicant was required to market or beneficially 
use the gas. 

From an economic• -basis. all leasehold production aust be con
sid~red; the aajor concern is profitable operation of the lease, 
not JUSt the profitable disposition of the gas. Bowever 1 the gas 
portion should not burden the overall profitability of the lease 
operation to the extent that it is no longer a reasonable invest
ment because of an excessive payout teni. Therefore, if the 
lesiee contends that reserves of caainghead gas are inadequate to 
support the installation of facilities for gas collection and 
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sale, this contention must be justified by submittal of: (1) an 
economic reserve estimate, (2) a cost estimate for the facilities 
necessary to market or othe:-wise conserve the gas, and (3) 
estimates of operating incOIDE! with and without gas conservation. 

Many times, it may be uneconomical for an individual lease to put 
casinghead gas to beneficial use. However, economics of con
serving gas aust be on a field-wide ·basis, and the Supervisor nist 
consider the feasibility of a joint operation between all other 
lessees/operators in the field or area. Even in cases where it is 
uneconomical to build a pipeline to market the casinghead gas, the 
well should be considered for being shut in or production 
restricted when the value of the gas flared exceeds the value of 
the oil produced. When production is restricted rather than shut 
in, the restricted rate should not exceed 10 MMcf/well/month or 50 
MKc:f/field/month. If gas volumes from the initial well(s) are 
insufficient to support a pipeline connection, operations can 
likewise be shut in or restricted, until additional engineering 
data or drilling either develops sufficient reserves or confirms 
the absence of add'itional gas. The Supervisor should· p~riod
ically reassess leases/£ ields which have approved flaring, as 
additional development occurs or economic conditions improve. 

The-re are two economic criteria for approving applications for 
flaring gas: (1) absence of a reasonable payout, considering both 
oil and gas production; and (2) the required gas facilities would 
pose an excessive burden on total lease operation. Guidelines for 
evaluating applications are contained in Exhibit 2. 

When it is justified by the lessee/operator, teapo=ary flaring of 
gas production not exceeding one year .. , be allowed while 
evaluating reserves, awaiting pipeline construction, negotiating 
sales contracts, or awaiting plant construction, provided total 
monthly per-well gas flared does not exceed 10 MMcf. The fact 
that a lessee/operator is not financially able to properly 
dispose of all prod11ction from the leasehold is not automatic 
justification for allowing loss of nonrenewable resources. 

G. OtheT Measures. 

Other items to be considered include: 

(1) Requiring collection and conservation of stock tank vapors 
where such vapors can be collected economically, even though 
the payout period may be longer than desired by the operator. 
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(2) Requiring· recovery and conservation of natu~al gas liquids, 
even when pipeline connections are not feasible and gas must 
be flared. 

(3) Requiring reinjection of the gas to the producing formation 
where reservoir conditions are such that the injection of 
gas will not result in decreased ultimate recoveryi (Requir
ing injection of the gas into a different horizon under a gas 
storage agreement should also be considered.) · 

(4) Requiring that all venting or flaring of gas conform with 
State or Federal air quality standards for emissions, which
ever are 1110re stringent, and with State regulations for gas 
waste and flaring. Because of safety requirements, gas 
which cannot be beneficially used or sold must normally be 
flared, not vented. 

(5) Oil and gas lost during a blowout would be considered as 
unavoidably lost unless the blowout resulted from noncompli
ance with the regulations or approved APD. 

(6) Gas flared while drilling underbalanced may be considered as 
u~voidably lost. 

(7) Shutting . in producing oil or gas wells to conserve gas 
constitutes a suspension of production, but not of 
operations. Therefore, applications for a suspension of 
operations in accordance with Section 39 of the Mineral 
Leasing Act (30 U.S~C. 209) should not be approved. Wells 
shut in for conservation purposes may still be counted as 
producing for royalty purposes under 30 CFR 221.49. 

B. Ron-Federal Lands. 

When flaring or venting occurs within areas which involve both 
Federal and non-Federal lands, the Supervisor will contact the 
appropriate State agency to attempt to jointly effect optimum gas 
conservation. If such cooperative effort is not possible, the 
Supervisor will proceed unilaterally to take action to prevent 
unnecessary venting or flaring from Federal lands. Where sub
stantial waste is occurring, its prevention is more important 
than possible drainage which may occur during the period of 
downtime. CDM 641.2 presents guidelines on drainage determina
tions, and CDM 645.1, 645.2, and 645.3 discuss operations on non
Federal lands in approved unit or communitization agreements. 
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I. Enforcement Provisions. 

In all cases, the Supervisor will deteraine whether a specific 
instance or occurrence is unnecessary, excessive, or unreason
able, to an extent that constitutes waste. The burden of proof 
rests with the lessee/operator to justify that his practices are 
not wasteful. If the Supervisor determines that the S1Dall volumes 
involved are not economically feasible to conserve or recover, 
and waste is not occurring, no further action need be taken unless 
future developments, such as extension of gathering facilities or 
the development of additional reserves, warrant a re-evaluation. 
However, if the Supervisor determines that waste is Qccurring, 
iaaediate steps shall be taken to conserve the gas by shutting in 
or restricting all operations on Federal land that are 
contributing to the waste. If such operations are restricted 
rather than shut in, the lessee/operator shall be charged full 
value for the wasted gas until waste ceases. The purpose of 
charging full value on wasted gas is to encourage the conservation 
of these iaportant resources by increasing the incentive to do so. 

When Indian lands are involved, the Area Supervisor shall advise 
the appropriate Bureau of Indian Aff.airs (BIA) office that gas 
production must be conserved. The Supervisor must infma the BIA 
office of the existing circuastances and what the effect of 
shutting-in or restricting production would be in terms of lost 
royalty revenue for the gas, reduced royalty revenue for the oil, 
and the possibility of drainaae. The Supervisor should, on bis 
own authority, assess full value for gas he determines was wasted 
but should not take shut-in or production restriction actions 
until BIA concurs. 

J. Effective Date. 

The venting or flaring of gas from. oil wells completed prior to 
January l, 1980, is authorized to continue for an interim period. 
However, an application for approval to continue such practices 
must be sulaitted within 90 days (i.e. by March 31, 1980) unless 
such venting or flaring was previously authorized, approved, 
ratified, or accepted in writing by the $upervisor. 

For oil wells ccmapleted on or after January 1, 1980, an applica
_tion must be filed with the Supervisor, and approval received, for 
any venting or flaring of gas beyond the initial 30-day ~- other 
authorized test period. 

K. Payment for Gas Lost. 

Royalty is due for that gas subject to payment at the time it is 
flared or vented. Where the loss is determined to be avoidable, 
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or where it occurred without the approval of the Supervisor, the 
payment will be based on the full value of the gas lost. Guide
lines and procedures on payment for oil and gas lost are contained 
in CDM 647.18. 

The volume of oil or gas produced, whether sold, avoidably or 
unavoidably lost, vented or flared, or used for beneficial 
purposes (including gas that is reinjected) must be reported on 
Form 9-329, Monthly lleport of Operation, in accordance with the 
requireaent of NTL-4A and the applicable provisions of NTL-1 and 
NTL-1,A. The volume and value of all oil and gas which is sold, 
vented or flared without the authorization, approval, ratifica
tion or acceptance of · the Supervisor, or which is otherwise 
determined by the Supervisor to be avoidably lost, aast be 
reported on Fora 9-361, Monthly Report of Sales and Royalties. 
Payments aubaitted in this respect aast be accompanied by a Form 
9-614-A, Rental and lloyalty Remittance Advice. 

Ro decision OD approval of applications to flare under RTL-4A will 
affect previous determinatiaa.s OD flaring and payments aade under 
m.-4. This means a decision that flaring is currently 

. unavoidable would not be applied retroactively to affect a 
previous decision that U118Uthorized flaring was wasteful. 

Ezhibit 3 ·sumaarizes the pa,-ent requireaents for oil and gas 
production • 

• 4 llespaa.sibilitY and Procedures. 

A. District Supervisor/Engineer. 

In general, the District Supervisor/Engineer is responsible for: 
approving the drilling of new wells with appropriate stipulations 
concerning test periods and gas venting/flaring; reviewing new 
well completions to assure compliance with RTL-4A; reviewing 
operator's applications for flaring oil-well gas and providing 
rec.,...ndations to the Area Supervisor; assuring, during field 
inspections, that gas venting/flaring is in accordance with IITL-
4A; reviewing all approved flaring on a periodic basis to deter
ai.ne if changing conditions warrant conservation· of the gas; 
monitoring all cases where conservation was required to determine 
if deadlines or other requireaents were aet; and taking interim 
action to stop avoidable or unauthorized gas flaring, and report
ing such instances to the Area Supervisor. 

B. Area Supervisor. 

In general, the Area Supervisor is responsible for: routing a 
copy of all applications for venting/flaring to Districts for 
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Guidelines for Evaluating Applications for Flaring 

Upon application, flaring or venting of oil-well gas will be allowed when 
the operator has submitted an evaluation, with appropriate supporting 
data, showing that rejection of the request for flaring will result in an 
early abandonment and ultimate greater loss of equivalent total energy 
(i.e. Btu) than could be recovered for beneficial use from the lease if 
flaring or venting were allowed, or the investment required to conserve 
the gas is not economically feasible. Accordingly, an economic analysis 
must be made for each application for flaring or venting. Although the 
format of the evaluation may vary depending upon the circumstances of each 
case, the following will generally be required for each applicant: 

Cl) Estimate the life of the lease and the annual net operating income 
from oil recovery operations (and initial capital investment, 
where appropriate); 

(2) Estimate capital investment and annual net operating income from 
gas recovery operations; then 

(3) Using mid-year lump-sua deferment factors (from Republic National 
Bank of Dallas tables or equivalent), calculate the present value 
of operating net income for both oil and gas operations. Unless a 
different rate is justified by the operator, the discount factor 
used mast be 12 percent; 

(4) Based on the present value of net incmae from: (1) oil opera
tiona, (2) gas operatims, and (3) cabined operations, calculate 
the payout periods for each. 

(5) Criteria for requiring gas conservation: 

Ca) Rev field: 

(i) Collbined payout exceeds the payout of the oil operation 
by leas than 25% 1 but not beyond S year a, (i.e. , if 
payout of oil operation is estimated to be 12 11011ths, 
the cOllbined operation BISt pay out within 15 a:mths); 
and 

(ii) Payout from gas-only operation is leas than S years; 
and 

(iii) The estimated life of the field/lease is greater than 
the longest pay out period calculated; then, gas con

. servation is required·. 

(b) Old field (payout of original investment achieved): 

( i) If combination of all net income from existing oil 
operation and _gas operation will provide a payout of 
capital investment for gas facilities within 6 months; 
and 

6-23-80 (Release No. 68) 
-is-

http:644.S.JF


Exhibit 2 
644.5.lF 

Page 2 of 4 

(ii) Payout from gas operation is less than 5 years; and 

(iii) The estimated life of the field is greater than 5 years; 
then, gas conservation is required. 

Generally, in situations requiring longer payout periods, approval to 
flare may be granted. In marginal cases, consideration should be given to 
granting a reduction of royalty rate in conjunction with gas conservation 
aeasures, where a profitable/nonprofitable lease operation would be af
fected by royalty rate. 

In cases where the only gas conservation option considered is reinjection, 
payout of the gas operation must be calculated solely from oil revenue, 
and the limiting factor for a gas-only payout ignored. However, estimated 
enhanced recovery resulting from gas injection should be considered in an 
economic evaluation. While neither the operator nor the Supervisor can 
place a true value on gas which is reinjected because of the lack of, or 
unfavorable, marketing conditions, the gas will have an intangible future 
value, wbich should not be completely ignored. 

A tabular example, which illustrates an evaluation of a new field/lease, 
follan; in which the capital investaeat required for initial oil produc
t:iaa. bas been established, and the gas gathering facilities are considered 
for tile following year. The example assmaes a 12% discount factor for 
both oil and gas. It shows a payout of the oil operation in 3.4 years, the 
gas operatioa in 4 years, aad the cOSlbined in 3.6 years. Because the 
combined payout is less than oil payout period plus 25% (3.4 + .BS • 4.25) 
and the gas operation will pay out in less than 5·years, conservation of 
gas is required. 

If the exaaple were an old field (payout of the original capital invest
ment had been achieved), the develo~t cost for oil operation would aot 
be considered (eliminate line 1 in the example and adjust PV factor of oil 
operations to start at year 1), and the payout of gas facilities would be 
based on total lease net income. In this case, the payout would be 
$110,000 ~ $360 1000/yr. or 0.3 year or 3.7 months, and conservation of gas 
would be required. 
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Oil Operation Only 

Present Cuaulative 
Yr Cost($) Net Income($) PV Factor Value($) Present Value($) 

0 1,000,000 0 1.0000 0 0 
1 360,000 .94491 340,167 340,167 
2 360,000 .84367 303,721 643,888 
3 350,000 .75328 263,648 907,5361 
4 340,000 .67258 228,677 1,136,214 

1Payout in 3.4 years. 

Gas Operation Only 

Present Cumulative 
Yr Cost($) Net Income($) PV Factor Value($) Present Value($) 

0 0 0 0 0 
1 110,000 0 1.00000 0 0 
2 0 20,000 .94491 18,898 18,898 
3 40,000 .84367 33,746 52,645 
4 40,000 .75328 30,131 82,776 

.s 40,000 .67257 26,902 1,109,6792 
6 40,000 .60051 24,020 133,699 

2Payout in 4.0 years. 

Combined Operations 

Cumulative 
Yr Cost($) Net Income($) Present Value($) Present Value($) 

0 1,000,000 0 0 0 
1 110,000 360,000 340,167 340,167 
2 380,000 322,619 662,787 
3 390,000 297,394 960,1813 
4 380,000 258,808 1,218,9~\J 

3 • 
Payout in 3.6 years. 
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AT[ACRMENT t 
UNITED STATES DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT 
W ASlllNGTON, D.C. 20240 

XN REPLY REPER ~O: 
3162. 7-1 Cd·) UlO) 

January 3, 1992 
Instruction Memorandum No. 92-91 
Expires: 9/30/93 

To: All State Directors 
't(t,."-.... F rom: .,.., Director 

Subject: Policy for Avoidably Lost Gas - Onshore Federal and 
India_n Oi.l and Gas _Leases 

The current procedures to be followed in implementing the 
Bureau of Land Management's (BLM) policy for avoidably lost 
gas were set forth i~ Notice to Lessees and Operators No. 4A 
(NTL-4A), dated January 1, 1980, as modified by Instruction 
Memorandwn (IM) No. 87-652, dated August 17, 198.7. These 
procedures specify how the resultant monetary obligation is 
to be calculated. whenever the BLM determines that gas has 
been avoidably lost, i.e.,._tull value for that gas so lost 
prior to october 22, 1984, and royalty value thereafter, 
except as modified by the penultimate paragraph of both 
Section I.B. and II.a., and the last paragraph of both 
section I.D. and II.D., IM No. -87-652. These four sections 
were incorporated to implement the Secretary of the 
Interior's policy decision of August 1, 1986, that full value 
compensation be assessed. whenever an operator, after a · 
reasonable period of tillle and due notice, continues to vent 
or flare gas which the authorized officer determines to be 
economically feasible to capture, i.e., avoidably loss. 
These provisions are retained by this IM. 

The Interior Board of Land Appeals' (Board) decision in Mobil 
Exploration & Producing U.S., Inc. (119 IBLA 16, Aprils, 
1991), copy attached, ruled that 43 CFR 3162.7-l(d.), which 
became affective on october 22, 1984, and provides for 
royalty value only on avoidably lost gas, should be app~:ed 
retroactively. The effect of this ruling is to eliminate 
full value compensation for gas determined to have been 
avoidably lost prior to October 22, 1984, except in the 
circumstances-specified in the aforementioned paragraphs of 
IM No. 87-652. 
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The impact of applying the Board's decision in Mobil to .all 
identified related actions now pending within the Department 
of the Interior (i.e., pending BLM determinations, pending 
State Director Reviews, per,iing billings by the Mineral£ 
Management service (MMS), pending appeals to MMS from prior 
billings, and pending appeals to the Board from prior BLM 
determinations) has been analyzed. Based on that analysis, 
it is concluded that the BI.M's policy should be modified to 
adopt the Board's ruling in Mobil. 

In view of the foregoing policy change, the Board should be 
requested to remand all currently pending appeals from BLM 
determinations that gas was avoidably lost prior to 
October 22, 1984. The rationale for each such request is 
that the BLM wishes to reconsider the case in light of the 
Board's decision in Mobil. Five pending appeals in this 
category recently identified are: 

State Office Appellant Board Docket Number 
New Mexico Merrion O&G corp. 

Rife Oil Properties 
IBLA 89-674 
IBLA 91-253 

Utah c.c. Company IBLA 90-308 

Wyoming Western Production Co. 
Maxus Exploration 

IBLA 
IBLA 

90-383 
91-49 

A copy of this IM is being provided to the MMS's Appeals and 
Royalty Compliance Divisions to assure that this change in 
BLM policy will be applied to related matters under their 
respective jurisdictions. Subsequently, this office will 
furnish the MMS's Appeals Division with recommendations 
concerning the disposition of six pending appeals from prior 
MKS billings for gas alleged to have been avoidably lost. A 
copy of these recommendations will be provided to each State 
Director since we intend to recommend that five of these 
cases be remanded to the appropriate State Director for 
determinations in accordance with this IM. Such remands will 
assure a proper determination based on the revised 
procedures, and will provide the opportunity to correct 
certain procedural errors identified in the case files of the 
five appeals to be remanded. More specifically, the 
procedural errors identified are as follows: 

1. Each of the five cases originated from audits 
external to the BLM. In each instance, the records 
contain no official determination by the BLM tha~ 
gas had been avoidably lost or, if so, the 
determination was based solely on the single NTL-4A 
criterion of the operator not having obtained prior· 
approval to vent/flare the gas, rather than on the 
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economic criteria instituted with the issuance of 
IM No. 87-652 on August· 17, 1987. §ince the BLM 
has exclusive jurisdiction in this regard. no 
evoidable loss can be said to have occurred absent 
an official determination of avoidable loss made In' 
the BLM in accordance with its controlling policy 
and related procedures. 

2. In two of the cases, the operator was billed for 
gas vented/flared prior to the time first 
established by NTL-4A and ~etained in 
IM No. 87-652. Both of these documents. as well as 
this IM. provide that for wells completed prior to 
January 1. 19ao. the earliest e(tective date of any 
assessment for avoidably lost g1s is.to )?e April 1. 
19so. for wells completed on or after January 1. 
1980. the earliest possible date for such an . 
assessment is the day next following the expiration 
date of the well's initial. authorized test period, 
Thus. for a well completed for production on 
January 1. 1,so. followed by the customary 30-day 
test period. the effective date of any resultant 
assessment would be February 1. 1pso, . 

The BI.M's policy remains that gas produced from or allocable 
to a Federal or Indian lease may not be vented or flared 
absent the authorized officer's prior written approval 
without incurring a liability to compensate the United states 
or the Indian lessor for any portion of that gas which the 
authorized officer determines to have been avoidably lost. 

'!'he revised procedures set forth below are to be followed in 
all remanded, pending, and future cases for determining 
whether vented or flared gas has been avoidably lost and, if 
so, the basis for the resultant assessment (full value 
compensation or royalty value). These procedures are the 
same as those contained in IM No. 87-652, aodified to adopt 
the Board's decision in Mobil and to update the previous 
instructions as a result of events which occurred after the 
issuance of IM No. 87-652. These procedures will remain in 
effect until Onshore Oil and Gas Order No. 9 (Waste 
Prevention and Beneficial Use of Oil and Gas) is finalized, 
unless earlier superseded by new written instr~ctions. The 
draft of Onshore Oil and Gas Order No. 9, previously reviewed 
by the State Directors, will be revised appropriately to 
reflect the foregoing, and will be published in the Federal 
Register for public comment as soon as possible. 

I. Well-s completed prior to January 1, 1980. 

A. No avoidable loss· has occurred and no 
assessment shall result if: 
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1. The gas was being captured as of Aprill, 
1980; or 

2. An application· .to continue the venting or 
flaring as uneconomic was received on or 
before March 31, 1980, and was approved; or 

3. A plan was submitted on or before 
March 31, 1980, to eliminate the venting or 
flaring within a year of the plan's 
submittal date, and the comaitment to do so 
was honored timely. 

B. Where none of the I.A. criteria was satisfied 
timely, and no application subsequently has been 
submitted to continue the venting or flaring as 
uneconomic, the operator shall be sent a notice by 
certified mail. The notice shall allow 60 days 
from receipt in which to submit an application to 
justify its position that it was uneconomic to 
capture the gas, both at the time of application 
and as of April 1, 1980. If an application to 
continue the venting or flaring previously was 
filed, but after March 31, 1980, and regardless of 
whether final action has been taken thereon, the 
operator shall be sent a notice by certified mail 
allowing 60 days from receipt in which to submit 
data in support of its position that it was 
uneconomic to have captured the gas as of Aprill, 
1980. once the appropriate 60-day period has. __ 
expired, one_ of the following shall result: 

1. If the authorized officer.agrees that .it 
was uneconomic to have captured the gas, both 
at the time of application and as of Aprill, 
1980, no avoidable loss has occurred and no 
assessment shall result. 

2. If the authorized officer agrees that it 
was uneconomic to capture the gas at the time 
of application but deteraines that it was 
economic to have done so as of Aprill, 1980, 
an avoidable loss has occurred, and the 
resultant assessment shall be based on the 
following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after Aprill, 1980, 
to be terminated at any time after 
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April 1, 1980, that an approval is 
granted to continue the venting or 
flarirJ as uneconomic. 

3. Where no application to continue the 
venting or flaring previously was filed and no 
such application was filed within the 60-day 
period allowed; or the operator responds to 
the notice by advising of the•intent to 
capture the gas at a future date (Note: since 
no capture plan was submitted timely, later 
advice of the intent to capture at a future 
date does not result in a 1-year grace period 
thereafter in which to do so); or the 
authorized officer determines that it was 
economic to have captured the gas, both at the 
time of application and as of April 1,1980, an 
avoidable loss has occurred. The resultant 
assessment shall be based on the following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after Aprill, 1980, 
to be terminated at any time after 
April 1, 1980, that the gas is captured 
or approval is granted to continue the 
venting or flaring as uneconomic. 

Each notice of an avoidable loss determination 
under I.8.3. also shall advise the operator that, 
if the gas is not being captured within 60 days of 
receipt, full value will be assessed thereafter 
until the gas.is captured or approval is granted to 
continue the venting.or flaring as uneconomic. 

All prior determinations of avoidable loss 
involving cases that aeet the criteria of this item 
I.a. shall be reviewed and, if necessary, 
appropriate action shall be taken to conform those 
determinations to the above guidance. 

c. An avoidable loss has occurred when none of the 
I.A. criteria was satisfied tiaely, but the gas is 
captured before any notice is issued under I.B. 
The resultant assessment shall be based on the 
following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 

http:venting.or
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royalty value on and· after April 1,- 1980, -
to be terminated at any time after 
April 1, 1980, that the gas is captured. 

D. An avoidable loss has occurred whenever the gas 
was not being captured as of April 1, 1980, if: 

1. An application to continue. the venting or 
flaring was received on or before March 31, 
1980, but-was rejected because it was 
considered economically feasible to have 
captured the gas at that time; or 

2. A plan to eliminate the venting or flaring 
within 1 year of its submittal date was 
received on or before March 31, 1980, but the 
commitment to do so was not honored timely. 

The resultant assessment shall be based on the 
following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after April 1, 1980 
(except as modified by the fol-lowing 
paragraph), to be terminated at any time 
after April 1, 1980, that the gas is 
captured or approval is granted to 
continue the venting or flaring as 

-uneconomic. 

In any existing c~•• meeting the c~iteria of this 
item I.D. in which the gas still is being vented or 
flared without approval, the operato~ shall be 
given notice by certified mail that, within 60 days 
of its receipt, capture of the gas must be 
occurring or an approvable application to continue 
the venting or flaring as uneconomic must be 
received, otherwise full value will be assessed 
thereafter until the gas is captured or approval is 
granted to continue the venting or flaring as 
uneconomic. 

II. Wells completed on or after January 1, 1980. 

A. No avoidable loss bas occurred and no 
assessment shall result if: 

· 1. The gas was being captured on or before 
the day next following the expiration date of 

.. the initial, authorized test period, i.e., 30 
days or so MMcf, whichever first occurs, 
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unless a longer test period was approved by 
the authorized officer; or 

2. An application to continue the venting or 
flaring as uneconomic was received on or 
before the expiration date of the initial, 
authorized test period and was approve~; or 

3. A plan was submitted on or before the 
expiration date of the initial, authorized 
test period to eliminate the venting or 
flaring within 1 year of the plan's submittal 
date, and the commitment to do so was honored 

.timely. 

B. Where none of the II.A. criteria is satisfied 
timely, and no application subsequently is 
submitted to continue the venting or flaring as 
uneconomic, the operator shall be sent a notice by 
certified mail. The notice shall allow 60 days 
from receipt in which to submit an application to 
justify its position that it was uneconomic to 
capture the gas, both at the time of application 
and as of the expiration date of the initial, 
authorized test period. If an application to 
continue the venting or flaring previously was 
filed, but after the expiration date of the 
initial, authorized test period, and regardless of 
whether final action has been taken thereon, the 
operator shall be sent a notice by certified mail 
allowing 60 days from receipt in which to submit 
data in support of its position that it was 
uneconomic to have captured the 9aa as of the 
expiration date of the initial, authorized test 
period. Once the appropriate 60-day period has 
expired, one of the following shall result: 

1. If the authorized officer agrees that it 
was uneconomic to have captured the gas, both 
at the time of application and as of the 
expiration date of the initial, authorized 
test period, no avoidable loss has occurred 
and no assessment shall result. 

2. If the authorized officer agrees that it 
was uneconomic to capture the gas at the time 
of application but determines that it was 
economic to have done so as of the expiration 
date of the initial, authorized test period, 

.. an avoidable loss has occurred, and the 
resultant assessment shall be based on the 
following: 
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As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after the expiration 
date of the i~itial, authorized test 
period, to be terminated at any time 
after the expiration date of the initial, 
authorized test period that approval is 
granted to continue the venting or 
flaring as uneconomic. 

3. Where no application to continue the 
venting or flaring previously was filed and no 
such application was filed within the 60-day 
period allowed; or the operator responds to 
the notice by advising of the intent to 

-capture the gas at a future date (Note: Since 
no capture plan was submitted timely, later 

. advice of the intent to capture at a future 
date does not result in a 1-year grace period· 
thereafter in which to do so); or the 
authorized officer determines that it was 
economic to have captured the gas, both at the 
time of application and as of the expiration 
date of the initial, authorized test period, 
an avoidable loss has occurred. The resultant 
assessment shall be based on the following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after the expiration 
date of the initial, authorized test 
period, to be terminated at any time 
after the expiration date of the initial, 
authorized test period that the gas is 
captured or approval is granted to 
continue the venting or flaring as 
uneconoaic. 

Each notice of avoidable loss determination under 
XI.B.3., also shall advise the operator that, if 
the gas is not being captured within the 
appropriate time after receipt (60 days or more -
see last paragraph of II.D.), full value will be 
assessed thereafter until the gas is captured or 
approval is granted to continue the venting or 
flaring as uneconomic. 

All prior determinations of avoidable loss 
involving cases that meet the criteria of this item 
II.B. shall be reviewed and, if necessary, 
app~opriate action shall be taken to conform those 
deter11inations to the above guidance. 
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c. An avoidable loss has occurred when none of the 
II.A. criteria is satisfied timely, but the gas is 
captured before any notice is issued under II.B. 
The resultant assessment shall be based on the 
following: 

As appropriate to the ti� eframe during 
which the avoidable loss occurred, 
royalty value on and after the expiration 
date of the initial, authorized test 
period, to be terminated at any time 
after the expiration date of the initial, 
authorized test period that the gas is 
captured. 

D. An avoidable loss has occurred whenever-the gas 
is not being captur•d on or before the day next 
following the expiration date of the initial, 
authorized test period, if: 

~- An application to continue the venting or 
flaring was received on or before the 
expiration date of the initial, au_thorized 
test period, but was rejected because it was 
considered economically feasible to capture 
the gas at that time; or 

2. A plan to eliminate the venting or 
flaring within 1 year of its submittal date 
was received on or before the •xpiration date 
of the initial, authorized test period, but 
the com� itment to do so was not honored 
timely. 

The resultant assessment shall be based on the 
following: 

As appropriate to the timeframe during 
which the avoidable loss occurred, 
royalty value on and after the expiration 
date of the initial, authorized test 
period (except as modified by following 
paragraph), to be terminated at any time 
after the expiration date of the initial, 
authorized test period that the gas is 
captured or approval is granted to 
continue the venting or flaring as 
uneconomic. 

In-any existing case meeting the criteria of this 
item II.D. in which the gas still is being vented 
or flared without approval and such unauthorized 
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venting or flaring has continued for a year or more 
after it first became appropriate to assess royalty 
value, a notice in that regard shall be sent to the 
operator by certified mail. The notice shall 
advise that, within 60 days of its receipt, capture 
of the gas must be occurring or an approvable 
application to continue the venting or flaring as 
uneconomic must be received, otherwise full value 
will be assessed thereafter until the gas is 
captured or approval is granted to continue the 
venting or flaring as uneconomic. Similar 
notifications shall be issued promptly in those 
existing cases where the assessment of royalty 
value first became appropriate less than a year 
previous. These notices shall require capture of 
the gas or the submission of an approvable . 
application to continue the venting or flaring as 
uneconomic by the e~d of that 1-year period or, 
where less than 60 days remain in that year, within 
60 days of receipt of the notice, otherwise full 
value will be assessed thereafter until the gas is 
captured or approval is granted to continue the 
venting or flaring as uneconomic. In future cases, 
approvals of timely filed plans to capture or 
rejections of timely filed applications to continue 
the venting or flaring as uneconomic shall include 
language to this effect. 

The rationale for permitting an operator to demonstrate later 
under I.B. or II.B. that it was uneconoaic to capture the gas 
at the appropriate critical point in tiae is that if, in 
fact, it was not economic to do so at that time, no monetary 
obligation should attach solely by reason of a failure to 
have filed a timely application to continue the venting or 
flaring. In most, if not all cases of unauthorized venting 
or flaring, operators have reported and continue to report 
monthly the volumes of gas being vented or flared. In many 
instances, however, no action was taken to compel compliance 
with the applicable requirements until months or even years 
after the onset of the unauthorized venting or flaring. 
Thus, when it would have been uneconomic to capture the gas 
as of the critical.point in time, the balance weighs on the 
BLM's failure to react timely to the monthly reports, rather 
than on the operator's failure to seek a timely approval to 
continue the venting or flaring as uneconomic, since no 
economic loss has been suffered. The balance weighs on the 
operator·'• failure, however, when it would have been economic 
to have captured gas at the critical time. 

The feasibility of capturing gas at any point shall be based 
on the econo~lcs of the operator's total operation on the 
lease, unitized area, or co1DJllunitized tract rather than on 
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the total production of the well or wells fro• which the gas 
is being vented or flared or only on the gas production from 
such well(s), i.e., one must consider not only the value of 
the gas being vented or flared, but also the value of the 
liquefiable hydrocarbons entrained in the vented or flared 
wet gas stream, and the oil and other gas which is being 
captured or sold from that lease, unitized area, or 
collllllunitized tract. 

With respect to the foregoing paragraph, it should be kept in 
mind that what is determined to be economically feasible at a 
given point in time may not be economically viable at a later 
point. Thus, where an operator continues to vent or flare 
gas, even though it is being assessed for such loss, a 
continuation of such practice may be approved later without 
the operator incurring any further monetary obligation if the 
authorized officer subsequently determines that it is then no 
longer economically feasible to capture the gas. It also is 
probable that there will be some instances where the venting 
or flaring of gas has been or will be approved because the 
economics at that time did not warrant its capture but where, 
due to changed circumstances, it becomes economic to do so at 
a later date. In that event, the procedures in I. or II., as 
appropriate, are to be followed to conclusion and result in a 
new determination. 

All approvals granted should be made effective the first of 
the � onth in which the complete application or plan is filed. 
An approval to continue the venting or flaring always should 
be conditioned to the effect·that said approval is based on 
present circwnstances. 

All notices served on operators shall be by certified mail, 
and those which relate to determinations of avoidable loss 
shall cite the operator's rights to seek administrative 
relief. 

An additional effort also is required to ensure that.all 
existing but presently unknown cases of unauthorized venting 
or flaring, as well as future cases, will be identified 
quickly and prompt corrective action initiated to compel the 
submittal of a capture plan or an application to continue the 
venting or flaring as unecono� ic. Obviously, operators need 
to be made more aware of our requirements in this regard and 
of the ~onsequences which can result from their failure to 
comply with t·.ose require� ents. 

· We know that most offices incorporate some type of notice as 
to the BLM's requirements regarding the venting or flaring·of 
gas in their .. approvals of Applications for Permit to Drill 
(APD). However, it is apparent that these notices have not 
accomplished their objective in many instances. Thus, all 
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future APD's to drill a new well or to plug back or deepen an 
existing well and which •ay result in the completion or 
reco•pletion in one or more oil-bearing zones likely to 
contain associated gas are to include a specific, stipulated 
condition of approval the same or si•ilar to the following: 

Gas produced from this well may not be vented 
or flared beyond an initial, authorized test 
period of • days or so MMcf following 
its (completion) (recompletion), whichever first 
occurs, without the prior, written approval of 
the authorized officer. Should gas be vented or 
flared without approval beyond the test period 
authorized above, you may be directed to shut-in 
the well until the gas can be captured or 
approval to continue the venting or flaring as 
uneconomic is granted, and you shall be required 
to compensate the lessor for that portion of the 
gas vented or flared without approval which is 
determined to have been avoidably lost. 

• 30 days, unless a longer test period specifically is 
approved by the authorized officer. 

It is suggested that this stipulation be (1) separate and 
apart from all other stipulated conditions of approval; (2) 
attached to the face of the APD itself; and ( 3) highlighted 
in a manner to draw attention to it, such as underscoring the 
language in reel ink •. The use of such a separate, highlighted 
stipulation, prominently attached to the face of each 
approved APO, should increase the level of operator 
compliance in this regard. 

It will remain incUlllbent on the BLM to id-ntify quickly those 
situations in which an operator fails to comply ti•ely and tc 
require prompt corrective action. If we are to do so, 
inspectors must be particularly sensitive to identifying and 
reporting to their supervisors any instances of unauthorized 
venting or flaring encountered, and an increased effort must 
be •ade to otherwise identify unauthorized venting or flarin~ 
by a review of all Monthly Reports of Operations data 
promptly on their receipt from MKS. 

Since the MMS is responsible for billing and collecting all 
assessments resulting from the BLM's determinations that gas 
has been avoidably lost, it must be advised at the 
appropriate time of all such determinations. Guidance in 
this respect was provided by IM No. 88-146, dated 
December 17, 1987. Nothing bas occurred in the interim to 
warrant a revision of that guidance. 
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Should you require any clarification or have questions not 
addressed by this IM or the attachment, please communicate 
those in writing to this office (610) or call Eddi.e Wyatt, 
Division of Fluid Mineral Lease and Reservoir Management, 
directly at 653-2127 (FTS) or (202) 653-2127 (Commercial). 

aJJb) 
• Oden 

Assist t Director, 
Energy and ~ineral Resources 

1 Attachment 
1 - 1 119 IBLA 76 (7 PP) 
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PIII0£1H United States Department of the Interior AMmcrZ , -

__,..-_,._ 

OFFICE OF HEARINGS AND APPEALS - 7E 
INTElllO& BOAllD OF LAND APPEALS -- -. 

4015 WILSON . BOULEYAIID 
IN REPLY REFER TO: AAUNOTON, YIJlGINIA 2220! 

M:>BIL EXPIDRAl'IOO & PRXlJClN; U.S., INC. 

IBIA 90-208 Decided April 5, 1991 

ll{p!aJ fran a decision by the Wyanin;J Acting Deputy State Director, 

a.u:eau of Lan:! Management, aff i.miJ'g a decision by the Platte River Resource 

Area Manager assessing a Federal lessee the full value of vented gas foun:i 

to have been avoidably lest. WY-90-04. 

Reversed in part., affinned in part., and :remanded. 

1. Oil and Gas Icses: Genemlly-Oil and Gas leases: 
Rcyalties: Paynent:s 

A f.in::linJ that a lessee DUSt pay the United states 
· for the full value of vented gas that was avoidably 
lost fran 1980 to 1984 is reversed, because 43 CFR 
3162. 7-l(d), issued in 0ctaber 1984, c::han;ied Depart
mental policy to require that caq:,eaisatian for avoid
ably lest gas shall be limited to payment of the 
rayal.ty value of gas so vented. Because the 1984 
regul.aticn c::han;ed the prior policy, which had been 
to assess vented gas at full value, affected le::sres 
who wculd benefit by the amerded rule are allowed the 
benefit of the c::hanJe. 

2. Administrative Authority: Generally-~, s: Juris
clictian-Board of 1an:l A['peals--vudi.cial Review 

A statute establi.shin;J time limitations for cxmnence
ment of civil acticms for damages by the United states 
does not apply to limit adminisb:ative review within 
the ~ of the Interior. 
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~: Rebert A. Illettgen, Esq., Dallas, Texas, and Olilrles L. 

l(aiser, Esq., Denver, Colorado, for appellant: Michael F. Deneen, Esq., 

Office of the Regional solicitor, Denver, Colorado, for the BJreau of 

Iand Management. 

Mobil Exploration & Producing U.S., Inc. (Mobil), has appealed fran 

an October 25, 1989, decision by the wyanin;J Acting Deputy State Director, 

Division of Mi.neral Resources, 8.Jreau of I.and Management (BIM), fi.rdin; 

that Mobil shculd pay the Unite::i States the full value of gas vented fran 

the Bear Creek No. 1 well on lease No. WYW-089382 fran April l, 1980, to 

Octcber 21, 1984. It is undisp.tte::! that the gas was vented withalt autho

rization. 'lbe only question before us en appeal is 'Whether c:aipensation 

should be paid for the full value of the vented gas, or Whether payment 

of the royalty value for the gas W0Uld satisfy the requirements of law. 

On August 3, 1989, BIM's Platte River Res0urce Area Manager notified 

MX>il that an audit of the Bear Creek unit revealed that Mobil had avoid

ably lost gas which it had reported flared because of CX11pressor failure. 

'lbe Area Manager fcx.n:l that: 

We have. calallated the maxiJmJm allowable flared volumes \.U'der the 
provisions of Nl'Ir4A and detennined fran that figure any ex~ 
flared volumes * * *. Fran this analysis we have determined that 
between the elates of April 1, 1980 thru 0:t0ber' 21, 1984, that 
avoidably lost gas (excess flared volume) total 9,139 IQ". Yai 
will be assessed full value on this ammt of producticn. Sin=e 
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0Ct0ber 21, 1984 to the pxesent, we have determined avoidably lost 
gas totaled 19, 791 ta. Yc:u will be assessed royalty value of 
tr.is ancunt of producticn. 

Fran this decision, Mobil' appealed to the state Director, whose office 

cxn:lucted a hearin3 on October 11, 1989. 'Ihe Actirg Deprt:y State Director 

set aside so nx:h of the Area Manager's decision as assesse::3. c::arpnsatory 

royalty fran Januai:y 1985 to September 198-;, but, pertinent to this appeal, 

affinned the detennination that full value should be assessed fran April 

1980 to 0ct0ber 21, 1984, explainin;J, c:oncemirq this aspect of the case, 

that: 

We agree with the Area Manager's interpretation. 'Ihe lon;JSt:ard
in; practice of assessi.nj mupe,,satia, that equals the full value 
of the avoidably lost gas is clearly stated in the Mineral I.easin; 
Act of 1920, as amemed in l.931, Secticn l(h). Appu:ently, at 
that time, am in an attenpt. to cliscxmage waste, the Deparbnent 
deemed it neoessa:ey to assess full value Uiip::usaticn for avoid
ably lost gas. 'the fact that the percentage value due the govern
ment exceeds the royalty rate may be CXXBtrued as a "penalty. 11 As 
oil and gas prices began to rise in the late 70's ard early so•s, 
the Department cxn:lµdad that "'ssessin; anly the royalty value for 
avoidably lost gas 'W0Uld be a sufficient deterrent, in 1l0St cases, 
to insure that an operator wauld not waste gas that is ecatani.
ailly feasible to market. We affim the Area Manager's decision 
to asses• CXJUpensaticn that equals the full v-cal.ue of the avoid
ably lost gas for the pericd fran April 1, 1980, to oct:cber 22, 
1984 (the effective date of the revised regulations at 43 cm 
3162.7-l(d). 

(Decision at 3) • 

Pertinently, 43 CFR 3162. 7-l(d) provides that one in the position 

of Mobil "shall be liable for royalty payments en* * * gas lost or wasted 

fran a lease. n BIM ugues that this J:eg\ll.aticn, however, my not be applied 
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retroactively, because ta do so wau1d dispa.z:age other prc:wisicns of the 

Mineral Iaasing Act not repealai by enacbllent of the Federal Oil an.:l Gas 

RDyalty Managenent Act (ftX.iRHA), 30 u.s.c. §§ 1701-1757 (1988), the stat

ute i.Dplemented by 43 CfR 3162. 7-l(d). 

[1] Similar arguments were rejected by this Board in Oonogo. 115 IBIA 

105 (1990), where it was urged that retroactive application of a rule m:n:e 

genera.is ta a Federal lessee than_ the rule it replaced wculd be in dercga

tion of past policy in effect before the rule chan;Je. Rejectin;J this argu

ment an.:l a parallel contention that retroactive application of the new :rule 

wauld overrule past decisions of the Department that illplemented the prior 

J:Ule, we fcund that "the Departnent may, in the al:lsence of intel'vening 

rights of others or pxejudi.c:e to the .interests of the tJniad Stiates, apply 

the amerdmant ta penr:lirq cases. n ld.a, at 106. Insofar as the axgument that 

ta do so wauld deragate the effect of prior law, w reascnad that "(i]t 

[the prior .mle] has new been amenied; thus, the law has c:han;Jed. '1be only 

questic:n is whether [tbe appella.'1t] should have the benefit of the c:han1e• 

* * * them is anple authority for p:ov~ an affectm party with the 

benefits of a mgul.at:m:y cmrqe. 11 lda, at 107 n. 3. 

We also gave retrcactive effect to policy d1an;Jes in the adminisb:a

tian of oil ani gas royalty payments involvin;i vented gas in Iadd Pet;roleum 

O>m,, 107 IB1A s (1989) • In that case, ~ticn for avoidably lest 
.. 

gas was at issue. Settin:;i aside the BtM decisicn fin:lin;J that paynwant v-s 

due the United states Government as described by N1'1r4A Part I, w ordered 

SIM to recxiisider wtietber the gas had been avoidably lost in light of the 
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fact that Departmental policy had chan;Jed. ~ explained that, while the 

new policy had not been in effect w'hen the decision under review had issued, 

the regulatory change made necessary a reconsideration of the question of 

payment because the newly prarulgated l'Ules 

reflect the present policy of BIM oonoemin;J the proper aR)lica
tion of Nl'Ir4A am the regulations on wic::h it is based to make 
detenninations of avoidably lost gas. In the past, this Board 
has aR)lied an amenied version of a regulation to a pending mat
ter if to do so would benefit the affected party, an:l if there 
were no countervailing p.mlic policy reasa,s or intervening 
rights. James E. stron;r. 45 IBIA 386 (1980). '!he rationale 
for such an actiat is equally appropriate here 'Where BIM has 
in:licated a~ in its policy regardin;J the ai:plication of 
Nl'lr-4A conoerninJ avoidably lost gas \hi.ch would benefit appel
lants, an:l there are no ocunteJ:vailing regulations, public policy 
considerations, or intervenin:J rights. a= scm::nt Oil co,. Inc., 
91 IBtA 137 (1986). 

~ at B. 

'lbe case \D'1der review is such a case. As we pointed cut in conoco. 
&mm, to give retroactive aR)licatia1 to the 1984 regulatia1 in this case 

_also pemits us to avoid an inequitable incansistency in adndni.straticn of 

this gas lease, since to do ot:he?wise w::JUld allow assessment of two dif

fenent rates of c:arpensation for gas vented at the No. 1 well although the 

ally distinction between the two very different charges is the passage of an 

instant of t:ille at midnight on Octcber 21, 1984. On the record before us., 

we fim that the the aR)lication of 43 cm 3162. 7-l(d) will not adversely 

affect .intervenin;J rights or prejudice the interests of the United States, 

an:l is not in~dercga~icn of prior law, bJt a proper inplementatim of 

existin;J law after amendment. 
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[2] tt:i>il also axques that the limitatim en actions pravided by 

28 u.s.c. § 2415 (1988), bars r:ea,very of c:DlpVISation on gas fland by 

Mobil before August 3, 1983. 'lbi.s statute, which governs civil actions 

for JlaleY damages brought by the united states, does not. affect the admin

istration of this Fe:lera.l lease by BIM. Whether the manner in which the 

flared gas ami.t was 00J"lducted was so slow that it 'WCul.d bar recovery in 

sane hypothetical suit for damages we am unable to say, nor is it "within 

our authority to decide" such a question. Alaska Statebank:, 111 IBIA JOO, 

312 (1989). An aR)eal. to this Board is in no sense the c::amencernent of an 

action for damages: it is the continuation ard oonc::lusion of adrninistrative 

review that began in. the Area BIM office with the ami.t of Mobil's operation 

of the Bear creek Unit No. 1 well. 0J?' :review is cxniucted on behalf of the 

secretary, pursuant to Departmental ngulation, an:i is not a c::air.enoement 

of an action for damages. 'Dle PJIP0Se of our review in the instant case 

is limited to a cletermination, on the recom before us, of ha,,t carpensation 

due the United states shauld be cal0.1lated. .5= 43 CPR 4. 1. We do not hold 

that there are no limits on .the time that may be spent in administrative 

review, bJt. auy find that, in this case, there has been no showin; that 

8r'tf limit on such review set by law has been infrl.J'9!d. On March 1, 1989, 

Mobil. was placed on notice that an aooit of the No. l well had taken place. 

'lhereafter, it has vigorcusly defended its interests before the Department. 

'lbere has been no showin;J that it was denied the right to participate 

effectively __ in the administratim of the affected lease. See generally I&g 

Titus. Sr., 89 IBIA 323, 92 I.D. 578 (1985). 
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Aooord.irr;Jly, p.inruant to the authority delegated to the Boa.td of tam 

Appeals by the Secretary of the Interior>, 43 CFR 4.1, the decision appealed 

fran is reversed in part, affirmed in part, am the case file is remanded 

to pe.nnit o::mputation of the ano.mt of royalty due on gas avoidably lost 

fran Bear creek Unit No. 1 well between April 1, 1980, an:i o::t.ober 21, 

1984. 

Franklin D. Arness 
Administrative Judge 

concur: 

_J~u_~ 
James L. rm 
Administrative 
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A'ITACHMENT 1 

MMS-9O-OO1e-1Np. Merrion 011 & Gas corporation 

Comments: Involves Navajo Tribal Lease No. 14-20-603-385. 
Case appears to have originated from an audit by the Navajo 
Tribe. Nothing found in case file to clearly indicate that BLM 
ever made a determination of avoidable loss pursuant to 
IM No, 87-652. Absent such a BLM determination, no avoidable 
loss can be said to have occurred. The billing period was 
September 1, 1979, through May 31, 1982. Clearly, the wells 
involved were completed prior to January 1, 1980. Thus, in 
accordance with NTL-4A and IM No. 87-652, if it is ultimately 
determined by BLM that an avoidable loss did occur in this case, 
the billing period would be limited to April 1, 1980, ~hrough 
May 31, 1982, in accordance with IM No. 92-91. 

Recommendation: The case should be remanded to our New Mexico 
State Director for a determination pursuant to the procedures in 
IM No. 92-91. 

MMS-90-0226-0&G. Arco Oil & Gas Company 

Comments: Involves Federal lease Sacramento 022385 and certain 
other Federal leases within the Russell Ranch and South cuyama 
Units, California. Case appears to have originated from an audit 
by the State of California. Nothing-found in the case file to. 
clearly indicate that BLM ever made a determination of avoidable 
loss pursuant to IM No. §7-§52. Absent such a BLM determination, 
no avoidable loss can be said to have occurred. The billing 
periods for Sacramento 022385 (4/1/80 - 12/31/87) and for the 
south cuyama Unit (1/1/83 - 12/31/87) are appropriate if ~n 
avoidable loss did occur; however, the billing period for the 
Russell Ranch Unit (1/1/79 - 12/31/87) would be in error if it is 
ultimately determined by BUI that an avoidable loss did occur. 
In that event, the billing period would commence April 1, 1980, 
in accordance with IM No. 92-91. 

Recommendation: The case should be remanded to our California 
State Director for a determination pursuant to the procedures in 
IM No. 92-91. 

MMS-90-0229-0&G. Exxon Co •• USA 

Comments: Involves Federal lease Los Angeles 087651-A which is 
in the South·CUyama Unit, California. Case appears to have 
originated from an audit by the State of California, probably the 
same audit as in MMS-90-0226-0&G. Nothing found in the case file 



to clearly indicate that BLM ever made a .determination of 
avoidable loss pursuant to IM No. 87-652. Absent such a BLM 
determination, no avoidable loss can be said to have occurred. 
The billing period (11/1/83 - 12/31/87) would be appropriate if 
an avoidable loss did occur. It seems odd that this.case is 
separate from the other leases in the South cuyama Unit under 
MMS-90-0226-O&G and raises the question of possible duplication. 

Recommendation: The case should be remanded to our California 
State Director for a determination pursuant to the procedures in 
IM No. 92-91. 

MMS-90-0339-0&G. Mobil Exploration & Producing u.s .• Inc. 

Comments: Il"lvolves four Federal leases in the Bear Creek Unit, 
Wyoming. This is the only one of the six pending appeals which 
originated from a BLM determination that an avoidable loss had 
occurred. That determination was made in accordance with 
IM No. 87-652. This appeal emanated from MMS's related billing. 
However, Mobil also appealed BLM's determination to IBLA which 
resulted in the decision which prompted the issuance of 
IM No. 92-91. 

Recommendations: Since IBLA has remanded the case to BLM for 
the computation of the royalty value on the gas avoidably lost 
between April 1, 1980, and October 21, ·1984, it would appear that 
Mobil's appeal to MMS can be dismissed. 

MMS-91-0133-0&G. Chevron. USA. Inc, 

Comments: Involves Federal lease Sacramento 019376. case 
appears to have originated from.an audit by the State of 
California. Nothing found in the case file to indicate that BLM 
ever made a 4eterm.ination of avoidable loss pursuant to 
IM No. 87-§52. Absent such a BLM determination, no avoidable 
loss ·can be said to have occurred. The billing period 
(1/1/83 - 6/30/83) would be appropriate if an avoidable loss did 
occur. 

Recommendation: The case should be remanded to our California 
State Dir~~tor for a determination pursuant to the procedures in 



3 

MMS-91-0267-IND. Texaco. USA 

Comments: Involves Shoshone-Arapaho Tribal Lease 
No. 14-20-258-60. Case appears to have originated from an 
internal MMS audit. Nothing found in the case file to clearly 
indicate that BLM eyer aade a determination of avoidable loss 
pursuant to IM No. §7-652. Absent such a determination, no 
avoidable loss can be said to have occurred. The billing period 
(4/1/80 forward) would be appropriate if an avoidable loss did 
occur. 

Recommendation: The case should be remanded to our Wyoming · 
State Director for a determination pursuant to the procedures in 
IM No. 92-91. 
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Re lease ·No. ·7· May 10. 1974 

'Ibis release, COM 644. 3, sets forth guidelines and procedures related 
to the combining of production prior to sale and/or the off-lease 
storage or measurement of liquid hydrocarbons produced from onshore 
public do•in, acquired, and Indian oil and gas leases under the 
jurisdiction of the Conservation Division. 

This Manual ·release is being approved at this time with the 1D1derstand
ing that it may be subject to further change based on the experience we 
gain from applying these guidelines and procedures to our day-to-day 
operations. As long as this release is in effect, all personnel shall 
conform to these guidelines and procedures. Any departure from such 
guidelines or procedures must receive the prior approval of the Chief, 
Conservation Division. Such requests for departure 1DUSt be fully 
docU11ented and submitted through the Regional Conservation Manager to 
the Chief, Conservation Division. Documentation must include specific 
language suggested along with reasons why the change or departure is 
necessary. Departures will be authorized only when fully justified. 

Russell G. Wayland 
Oiief, Conservation Division 

FILING INSTRUCTIONS: 

Remve: Insert: 

None COM 644.3 (pages 1-10) 
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Chapter 3 - Handling of Production 

.l Purpose and Objective. 

This chapter provides Division personnel with guidelines rclatcJ to 
cOllbininc of production and/or off-lease storace or aeasurement of 
liquid hydrocarbons produced from onshore public domain. acquired, 
and Indian oil and gas leases under the jurisdiction of the 
Conservation Division. 

Requests for approval to collbine production from various sources ma) 
involve diversified equipment arrancements, methods, and types of 
leases. This chapter provides general guidelines establishing 
lli.ni .. qualifications for approval of most common arrangements. No 
attempt is made to discuss every possible situation since the basic 
concepts discussed should lend themselves to application in virtually 
every case. No revisions, chances, or 110difications in existing 
facilities are required, if these facilities currently proviae for 
proper aeasureaent and equitable allocation of revenues and 
production • 

. 2 Authority. 

A. 30 CFR 221 (7 F.R. 4132. J1me 2. 1942) 

(1) 221.33 Ga1in1 and storin1 oil. 

"All production run froa leasecl lands shall be 1a1ed or 
aeasurecl accordizna to aethods approved by the supervisor. 
11ae lessee shall provide tanks located on the leasehold. 
maless otherwise approved by the supervisor. suitable 
for cantainina and - � sµrin1 accurately all crude oil 
produced froll the wells •••• " 

(2) 221.47 Value basis for C011putin1 royalty. 

''Under no circuastan(:es shall the value of production ... 
for the purpose of C011putin1 royal t:, be ••• less than the 
p'OSS proceeds accruina to the lessee •••• " 

B. 25 CFR 171.20 (22 F.R. 105881 Decelllber 24, 1957) 

"Written penission aust be secured froa the supervisor before 
an:, operations are started an the leased pre� ises. Af~er such 
penu.ssian is secured. the operations 111St be in accol'dance 
with the opera~in1 re1ulations •••• " 

5-10-74 (Release No. r) 
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C. 25 CFR 172.24 (22 F.P. 10592, Decellber 24, 1957) 

"Lessees will be required to carry out and obseTve. the 
operating regulations ••• goveming oil and gas· operations on 
restricted Indian lands •••. " 

D. Standard Lease Terms - Section 2(d) for Public DoMin 

''To pay ••• royalties in amount or value of production removed 
or sold from the leased lands." 

• 3 Guidelines. 

A. General 

1he lease tel'IIS and regulations require that hydrocarbon 
production from each Federal or Indian oil and 1as lease be 
accurately ••sured for royalty purposes on the leasehold. 
However, under certain circumstances (in accordance with 30 CFR 
221.33), and subject to certain requireaents, the Area SupervisOT 
aay authorize the lessee to reaove production from a lease 
(coaaunitized tract or unit participating area) to a central or 
off-lease point for purposes of treating. •asurina. stori~g, or 
cOllbinations thereof. Nhen mvin1 such p~duction, the lessee 
•:r collbine the production froa various wells, leases. pools • 
fields, and ope.rations, if such "cGlllbinina of production" is 
done in accordance with provisions contained in this chapter. 
For purposes of this chapter, productiDll frall a co.unitized 
area or unit participating area will be considered as though it 
were production fra11 a sinale lease. 

nae collbinin1 of production, or the off-lease •asureaent or 
storqe of production, froa public d01111in or Indian leases with 
other Federal.Indian, or nan-Federal lNses aay be authorized 
when it can be deaonstrated by the lessee/operator that such 
action will be in the interest of conservation and will not 
result in reduced Federal 'OT Indian royalty revenues or i111proper 
allocation of Federal or Indian procluction. 

8. Definitions 

1he phrase "COlllbinin& of production" as used in this chapter 
•ans any fOJ'II of COllllinglin1 or COIIIIOft storaae whereby 
production .-frca one source is collbined with production from 
other sources prior to sale. Depending on the circUIIIStance~ 
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involved, allocation to each source shall be either by approxi
•te •asurement (calculated apportionaent) or accurate 
measurement. 

The phrase "off-lease stora1e and/or measurement" as used in this 
chapter refers to the locating of a tank battery or measurement 
facility off the leasehold for valid economic or topo1raphic 
reasons, such as accessibility to all weather roads, pipeline 
connections, truck loading points, or to increase the price 
received for production by reducing the cost of transportation. 

C. Measurement 

Measurement of liquid hydrocarbons for royalty purposes is 
discussed i~ CDM 644.4. All facilities used in selling colllbined 
produc~ion, or in accurately measuring production for allocation 
pUTpOses, aust be approved, installed, and operated according to 
the instructions- contained in COM 644.4. Approxi-te aeasureaent 
(or calculated apportionment), when appropriate for allocation 
of voluaes and royalties. can be llade by any -ans acceptable to 
the Supervisor, including but not limited to well tests. net oil 
COllpUters, and duap meters. 

As out:lined in the followina paragraphs. accurate 11easureaent 
for allocation purposes •Y not be required in cases of econollic 
necessity. However, accurate measureaent for sales purposes is 
always required. 

D. Royalty Detenination 

As provided by the lease teras and reaulations, royalty will be 
based on the aai>amt and value of production at the leasehold, · 
cm.unitized tract, or unit participating area, or at such 
other central sales point as •Y be authorized by the Supervisqr. 
However, under no cirC1111Stances can royalty be based on less 
than the 1ross proceecls accruing to the Federal or Indian 
lessee/operator froa the -sale of COllbined procluctian. COM 647 .1 
contains guidelines for detenining product values for royalty 
purposes on crude oil • 111us. royal ties vi 11 be COllpllt~4 on 
either the voluae, gravity, and value •asured at the leasehold 
or on the price allocated to the less.ee from the sale of COlllbined 
production (allocation factor, volume, 1ravity, and value at the 
sales facility), whichever is ll"•ater. 
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Chapter 3 - Handling of Production 

E. Extent of Approvals 

Approval for combining production from various sources is a 
privilege which is granted to lessees for the purpose of aiding 
conservation. Failure to operate in accordance wi~h the 
provisions outlined in the Area Supervisor's approval letter 
and/or subsequent stipulations or modifications required by the 
Sup~rvisor will subject such approval to revocation. All 
approvals for collbining pi:c,duction or for off-lease measurement 
and/or storage granted by the Supervisor simply provide that the 
111ttthod approved is a proper way to measure, store, and/or 
dispose of the Federal or Indian royalty portion of production. 
As such, the applicant should be advised that it does not relieve 
the lessee or operator from·any legal obligations he may have 
regarding consent from other interest holders or State regulatory 
agencies. 

F. APplications to Collbine Production 

1he following itellS ~ust be included with any application 
requesting approval to cOlllbine production: 

(1) A fOl'lllll request for approval to combine production with 
an appropriate explanation and diagra(s) describing the 
proposed operation ln detail. 

(2) A •P showing the lease nuaibers and location of all 
leases and wells that will contribute production to the 
proposed c01111ing1in1 or coaaon storaae facility. All 
~itized or coiaunitized areas, pToducing zones, or pools, 
etc. must be clearly illustrated or detailed by suitable 
•ms. 

(3) A scheaatic diagra which clearly identifies all equipment 
that will be utilized. 

(4) Esti•ted am1.a1ts an4 types of production involved. 

(5) Details of the proposed method for.allocating production 
to contributing sources. 

(6) A state•nt that all interest owners have been notified of 
the proposal. 

(7) Evidence that Federal or Indian royalties will not be 
reduced through approval of the application. 
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(8) Detailed economic justification, when the applicaticr. ~~· 
combine production is based upon economic necessity, i.e. 
the applicant contends that such approval is necessary for 
continued operation of the Federal or Indian l~ase(s). 

G. Mixing Different Gravity Hydrocarbons 

When liquid hydrocarbons of diversified gravities are to be 
mixed and sales prices fluctuate with variances in gravity, the 
applicant must provide data comparing prices received for 
individual lease production to the price that would be received 
for the combined production. Production and sales data reported 
on the aost recent Forms 9-329 and 9-361 must serve as the basis 
for such comparisons. If .an application for approval to combine 
production involves newly developed leases which do not have a 
history of production, the applicant may provide the required 
COlllpllrisons using well test results as the basis for esti•ting 
aonthly sales volumes. gravities, and values. 

H. Reguire•nts fQr Different Tn,es of Operations Involving 
Collbining of Production 

Accepting approxiaate measureaent or calculated apportionments 
~foil for Federal royalty allocation purposes is only appro
priate where the leases involved are Federal leases with 

•identical royalty rates. Calculated apponionaent between 
Federal and non-Feder~l leases or Federal leases with.different 
royalty rates aay be approved only when it can be econoaically 
justified. i.e. necessary to allow the continued successful 
operation of the Federal lease.Cs). 

All other situations involying· the colbinin& of production 1111st 
require that all production be accurately •asured and saapled 
for allocation .purposes prior t.o being collbined. Accordingly. 
colllbining of production at the surface between Federal leases 
with diffennt royalty rates. or between Federal. Indian tribal. 
and non-Federal leases. can.be approved only if Federal or 
Indian tribal production fl'OII all different sources is accurately 
•asured and supled for royalty purposes prior to being_ . 
cOlllbined. m1less justified as econo� ically necessary in the 
interest of conservation. 

Colllb'ining of production at the surface from two or 11Dre zones or 
))901S on a single Federal or Indian tribal lease is authorized 
without requiring formal application or accurate aeasureaent of 
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the individual soui=es. if royalty rates for all producing zones 
are identical and gravity and crude oil types are fairly similar. 
If royalty rates for production from various zones or pools 
differ, or if gravities or crude oil types differ widely, then 
each source of production must be accurately and individually 
measured, unless the lessee/operator can show that no royalty 
loss will occur through the combining of production. 

When production is authorized to be combined without accurate 
11easureaent for allocation purposes, this combined production 
IIUSt be accurately measured before being further combined.with 
production from other sources. such as non-Federal leases or 
Federal leases with.differing royalty rates. For example. if 
production from four leases is being combined and thre,; of the 
leases are 12'5 percent public domain while the fourth is a nun
Federal lease, production from the three 12~ percent leases can 
be cOlllbined without accurate measurement for allocation purposes. 
However, the colllbined production from these leases must be 
accurately measured and sampled before being colli>ined with 
production f'l'OII the non-Federal lease. 

Also, all production from each Indian allotted lease must be 
accurately •asured before combining with any other lease, 
whether Federal, tribal. or other. eo.tngl ing production from 
Indian tribal or allotted leases should not be considered. unless 
it is an ecanollic necessity to continue production from the 
leaseholds. 

I. Off-Lease Storage and/or Measurement 

Off-lease storage and/or aeasurement of Federal or Indian tribal 
production •Y be approved by die Area Supervisor when justi,ied 
by the lessee. Consolidated batteries or separate individual 
lease batteries located at a coaon site would fall in this 
category. lhen tank batteries are consolidated. the lndi vi dual 
lease facilities mast be kept caapletely separate prior to 
aeasureJMmt. Provisions llUSt also be included in these types of 
approvals requiring that royalty be paid on any hydrocarbon 
liquids that -Y be lost between die lease and the off~le~e 
aeasureaent or storage point. Application for approval of off
lease storage and/or 11easureaent must include the follDNing 
i-t:eas: 

(1) A fonaal-request for approval of off-lease storage apJ/or 
aeasureaent with appropriate explanations and diagrw 
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describing the proposed operation in detail and containing 
the reasons for the proposal. 

(2) A � ap showing the lease numbe~s and location of all leases 
and wells that will be connected to the proposed off-lease 
facility. All witized or comnunitized areas, producing · 
zones, or pools, etc. aust be clearly illustrated or 
detailed by suitable means. 

(3) A scheutic diagra� whic~ clearly locates and identifies 
all equip� ent that will be utilized. 

(4) Estimated BaDunts and types of production involved. 

(S) Details of the proposed method for handling and measuring 
production for each lease involved. 

J. Temporary Approvals - Unit Operations 

Under certain circU11Stances, approval uy be granted by the 
District Engineer to temporarily allow production·froa a new 
unit well to be COllbined with existing unit production until 
final disposition of the new production can be deterained. In 
such situations, approxi•te aeasureaents uy be used for 
allocation purposes. 

l. •Addition of Wells or Leases to Existing Facilities 

Any wells or leases proposed to be added to approved co .. ingling, 
c...,n storage, or off-lease storage and/or aeasureaent facili
ties aust be approved by the Area Supervisor prior to their 
being included in the facility. 

L. Lilli tations 

'l'be above instructions are not applicable when the lessM/operator 
delivers production to a ccaaon point and is paid by the 
purchper on the basis of voluaes and gravities � easUNd prior 
to ccabinina production fro• the various sources. In this case, 
royalty will be based on the volu� e and quality of liquids 
•tered and/or ••sured and reaoved fro� the lease prior to 
bein1 co-~ined. 
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.4 Responsibility and Proced1•es. 

A. District Engineer 

The District Engineer is responsible for initially reviewing all 
applications for colllbining production or for off-lease storage 
and/or aeasureaent, fo:rvarding applications to the Supervisor 
with recomaendations, and periodically inspecting all facilities 
for compliance. 

B. Area Supervisor 

The Area Supervisor is responsible for reviewing the District 
Engineer's report and for approving or disapproving all proposals 
for cOllbining production or for. off-lease storage and/or measure_
aent. 

C. The following procedural steps will be followed in fulfilling 
these responsibilities: 

Res:pansible Official Step Action 

District En1ineer 1 Receives and initially reviews 
applicatians. 

2 Recoaaends IIDdifications. approval 
or disapproval of applicatians and : 
fo:rwards bJ Area Office for final I 
actian. ! 

I 

3 Has pri-ry responsibility for 
ensurina that al 1 aeasureaent. 
storage, and sales facilities are 
equipped and operated in a 11�nner 
which adequately protects the Feder,al 
Govemaent • s or Indians• interests .1 
Recmaendatians to the Supervisor . 
aast specifically detail require•~s 
necessary in this re1ard. . - I 

I 

4 Inspects newly approved facilities; 
within six 110nths after final Area 
Office approvals are granted to 
ensure that equipment is installed 
and operated in accordance with 
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Respar.sible Official Step Action 

District Engineer 

Area Acco1.ntant 

Ana Supervisor 

• S Background and Reference. 

4 stipulations set forth in approval 
letters. 

S Incorporates inspection of systems 
into routine inspection trips. If 
a system is fo1md operating in non
compliance with the stipulations set 
forth in the approved application, 
demands that corrective action be 
taken. If corrective action is not 
proaptly taken. the District Engineer 
takes such temporary action as aay 
be necessary to prevent loss of 
Federal or Indian royalties and 
reports to the Supervisor reconunend
ing that approval be rescinded. 

6 Reviews proposals for allocating and 
reporting production and sales. ancl 
advises Supervisor of data required 
to fulfill accotnting require•nts. 

7 Grants.final approval for collbining 
production or for off-lease storage 
and/or •asurement and stipulates 
all requireaents needed to impleaent 
Division guidelines. 

8 Ensures that copies of all approval' 
letters an sent to the ~istric~ 
Engineer and Area Acco1mtant. 

9 Reviews District En1ineer 1s 
reC01111endations for rescinding 
approvals and takes appropriate 
action to prevent loss of Federal or 
Indian royalties . 

Current Area requireaents regarding surface colmlingling '!~d co-,n 
storage are contained in the following •mrandms: 
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