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>> C. Humphrey: 

So now it's time to move into our second segment, and I'm very happy to introduce our panel of cumulative effects experts. First to my right we have Roger Nesbit from the Solicitor's Office in lovely downtown Portland, Oregon. He's going to talk about cumulative effects from a legal perspective. Roger has been working on NEPA issues and major litigation in the northwest for more than 25 years. I think we have worked together for ‑‑ I don't want to say how long. Welcome.
>> R. Nesbit: 
Hi, Cathy. I'm very glad to be here in Phoenix and having this opportunity. Cumulative effects analysis has been a major issue of litigation in the last few years and I'm happy to share what we've learned from that.
>> C. Humphrey: 
Great. Looking forward to it. Also joining us to provide an overview of the new NEPA handbook, which I'm sure you're all excited about is Richard Hardt. He is an ecologist from the Eugene district in western Oregon. Richard teaches our NEPA compliance for BLM managers course. That's a four‑hour course and it's for management teams. Does he a really good job. It's a great course. If you are interested in having this for your office, contact me. Hi, Richard. Great to see you again.
>> R. Hardt: 
Cathy, thank you. This course sums at an exciting time. We're in the process of revising the NEPA handbook and we're trying to make changes the way we do cumulative effects analysis.
>> C. Humphrey: 
Good if that we need that. Walt George is the land use planning program manager from the Wyoming state office. He is going to tell us a story about how cumulative effects analysis with oil and gas activities have evolved in southwestern Wyoming over the past years. Walt's got 30 years of government service, 25 of it with BLM and all of it is dealing with NEPA in one way or another. Nice to see you, Walt.
>> W. George: 
Thank you, Cathy. Energy development in Wyoming over the past 25 years has given us an opportunity to look at a series of environmental analyses and when we look at those we get a nice picture how the bureau's cumulative effects analysis has improved and changed over the years.
>> C. Humphrey: 
Great. Leslie Wildesen is still with us. She's back. Hi again.
>> Dr. Wildesen: 
Hi, again. I'm not going to say anything more. I've said enough.
>> C. Humphrey: 
Before we hear from our panel, we have something serious. We have a dedication. As many of you know, our friend Gary Weick is retiring this week, and we want to dedicate this whole show to him and his long illustrious career. Gary and I worked together for a while in the mid‑to late '90s and he's one of the funniest and calmest people I know. Let's toast Gary. We'll miss you, Gary.
>> Ah, that whiskey is good ‑‑ I guess that would be vodka if it's clear. Let's get started. Roger, let's begin with you.
>> R. Nesbit: 
Thank you. In the years I have been reading NEPA documents and case law on this subject, I noticed there are two most common mistakes that agencies make in their analysis. First is the kind of broad-brush analysis where statements will be made like, "the past history of logging has degraded this watershed." That's it. There's no evaluation. There's no quantification of those kinds of effects, no description of the additional effect that the project is having on this impact. The second common mistake is confusing cataloging with analysis. The agencies will list the actions that are included in the analysis, they may even list effects ‑‑ on the numbers of acres being treated but that's as far as they go. They don't say what that means to a resource issue. When the courts see that, they know there's impacts analysis is inadequate. Then we get into the problems that the courts have created for us, and those are in three major areas. First, I would call it the temporal scope kind of problem. Then the second, geographical scope. And the third, is a structure of the NEPA documents itself, which I'll get into later. The first one is represented by the mother of all NEPA nightmare cases, which is lands council V. Powell involving the iron honey project of the Forest Service out of the panhandle of Idaho, and in that analysis, we found the usual kind of ‑‑ the first kind of mistake, the broad-brush, very ‑‑ statements like "logging over the last 60 years has degraded the watershed," and then the Forest Service to address this problem was planning another logging project. The court just couldn't understand that. Why are you continuing logging when logging has created the problem? They didn't go into enough detail saying what they were doing or distinguishing the present project from the past projects. So the court thinking the Forest Service didn't know enough about how to do this decided to not just find the analysis inadequate and send it back to the agency for more work, they decided to tell the Forest Service how to do it. In that process they looked at the CEQ regulations and took them literally and said that the Forest Service had to individually identify every single effect by every project ever taken place in that watershed, and in that particular case, that was about 60 timber ‑‑ 60 years of timber sale activities in a 40,000‑acre watershed. Imagine. That's impossible to do that kind of analysis. But that is now what we are hearing from our environmental groups who oppose our projects, are continually citing this case as saying that's the kind of detailed analysis that is required by the CEQ regulations. Then the author of that opinion, the judge you can find by going on the website and looking the case, I won't mention him on the screen, but you can research that yourself, same judge wrote an pin opinion in the NRDC versus Forest Service case out of the Tongass national forest in Alaska and there he extended that kind of detailed analysis not just to federal actions that have taken place over history but the nonfederal actions as well. Another judge in a District Court in Northern California in epic versus Blackwell defeated our attempt to restrict the kinds of analysis the 9th circuit was calling for to that which you would find in a detailed environmental impact analysis and applied it to EAs as well, said that you must be cumulative effects analysis and there's no difference between the analysis that's required in an EIS from that required in an EA. The second kind of problem is the problem of geographic scope. That is illustrated by the case involving Kern V. BLM out of the Coos Bay district in which the spread of root rot disease was the issue on cedar. There the 9th circuit found a hypothetical possibility that the effect of the project could spread outside of the watershed which was this geographic scope that the BLM has determined as to be the relevant area. The court said, no, if you're having an effect on the species, then the logical geographic scope of your analysis must be coincident with the issue of concern, which is the species. So we had to look at the effects on the range of the cedar, not just the particular watershed being affected by the project. Now, the third area is one that we don't have a definite court case saying this is what you have to do. It's more of a storm on the horizon. It will be found in the case Klamath Siskiyou wildland center V. the BLM involving the Indian SOTA project out of Medford, Oregon. There again the mistakes that we find often in the impact analysis, the second kind was there was a cataloging of the actions included in the analysis, and there was a listing of the acres being treated by those other actions, but the court didn't find an adequate evaluation of the effects of those together. So they were sending it back for further analysis. Pretty run of the mill ordinary case. What is scary about that decision is something that was mentioned by the majority panel and was a subject of a concurring opinion by one of the judges in response to plaintiff's argument citing CEQ regulations as saying that when you have cumulative actions, or actions that have cumulative effects, that you must analyze all that in a single NEPA document. The majority in reading that regulation recognized its CIRCULARITY. Until you finish the analysis how can you know the scope of the document? There's a natural catch 22 there. So they were unwilling to go that far but the concurring judge was, and the majority panel was saying that once the cumulative effects analysis is adequately done, at that point then the agency would have to decide and include all these cumulative effects in one document. What is scary about ‑‑ as you think about the scope and the thousand different formulations that you might have in doing cumulative effects analysis. You have watershed effects or are you going to organize all the actions would that take place in a single watershed? Then you have effects that last maybe several decades. Does that mean that you have to include in the single NEPA document all of the actions that might take place in a reasonable foreseeable future over that period of time in which you're having effects? There's a lot of questions there. The 9th circuit was not willing at this time to address them. But they have left open that as a possible issue. There are plaintiffs out there that might take that up, and that will create another mother of nightmare NEPA decisions. Are you depressed yet?
>> C. Humphrey: 
I was going to say, Roger, you're bumming me out.
>> R. Nesbit: 
I often do that.
>> C. Humphrey: 
Give us some hope.
>> R. Nesbit: 
I'll do my best, Cathy. There is hope, actually, and some of it is coming from some court decisions that have come out. The native echo systems council versus the forest service, in their cumulative effects analysis did not do the individualized effects analysis called for by lands council but they did do a good job of setting the context of the past actions by reference to the present conditions and identifying what the resource issues of concern were and giving some quantification to the effects cum ‑‑ that they were effect about ‑‑ cumulative that they were concerned about and given that the 9th circuit panel affirmed the Forest Service decision and it's the adequacy of the cumulative effects analysis without making reference to the lands council decision. Just last Friday the 9th circuit issued another decision citing heavily the native ecosystems council case. That's in Epic V. the Forest Service involving KNOB project and what is encouraging to me about that is I was hoping when I saw the native ecosystems council case that this was a case that had great potential for us to begin citing as a authority to make some rational sense out of NEPA analysis and I am very heartened by the fact that the 9th circuit is citing ‑‑ was in this recent case citing the native ecosystems council case so heavily and showing again a reluctance to cite lands council, when they easily could have, the cumulative effects analysis in the knob case also did not do the individualized incremental effect of all past actions and that didn't bother the 9th circuit. So I think there's some case law hope there. Also there is some hope in the Supreme Court. One of the ways that you get a nightmare case out of your nighttime visualizations is to appeal it to the Supreme Court, and there is a case called the Department of Transportation versus public citizen, and in fact when the Justice Department attempted to get the 9th circuit to rehear lands council, they cited heavily the Supreme Court case, this Supreme Court case, in saying the 9th circuit should take another look at what they had just done. It had come out just two weeks before lands council was decided, and it seems to be contradictory to the way the 9th circuit had interpreted cumulative effects analysis. The Supreme Court in that decision, if you will read it, will see they make a very rational and clear explanation of what cumulative effects analysis should be. They use an analogy to tort law and the proximate causation theory. I think you earlier mentioned Lesley.
>> Dr. Wildesen: 
Not in those words exactly.
>> R. Nesbit: 
Cause and effect. You trace out the cause and effect until you cannot determine any further ‑‑ any detectable levels. Then you're done. They show that process. What it shows to us attorneys in the government is that we believe that the 9th ‑‑ the Supreme Court would be receptive to the descriptions of what we think is reasonable interpretation of what cumulative effects analysis ought to be, if we can get a case to the Supreme Court. That's the difficulty. One of the reasons that we didn't take lands council to the Supreme Court was because it was based on interpretation of a regulation, and the solicitor general sees that the government and administration has control over its regulations. So why take the time in the few cases the Supreme Court can review on something that you can change, you have control. Change your regulation. If there's a problem interpretation every it, clarify that by changing your regulations. So they wouldn't take it to the Supreme Court. So then we said, well, if the reason you're not taking it to the Supreme Court is because we have control to change the regulations, are we going to change the regulations? So we talked to CEQ, and they said, there's no need to change the regulations, they're clear. The courts are wrong. We said, that may be, but we can't get to the Supreme Court to correct the courts unless we either ‑‑ because they said we could change the regulations. So what are we going to do? They said, well, let's try a clarification. We'll give out a letter that makes rational sense of ‑‑ rather than changing our regulations, we'll Arab letter, that's much easier, and explain what the regulations really mean and hopefully we'll get courts to see the rationality of that and they'll change their view of lands council and begin to interpret the regulation properly. That's why we have the June 24th, 2005, memo from the CEQ, is that attempt. We're trying to influence the courts to make a proper interpretation of the regulations. So in that memo, however, CEQ says that it's usually not relevant to go through this detailed individual impact analysis in the past, but they leave open the possibility that it might be. So what are we going to do with that? What we actually have to do is we have to sort of analyze whether or not it is relevant to look at that level of detail in the past. One of the areas that they said could inform us as to whether it's relevant is the scoping process. There may be something that would come out of that scoping from the public that would tell us whether or not there's something that needs to be looked at in that level of detail that is ‑‑ that is an exception, then, to the general rule that you don't have to do. They said generally if you look at the present conditions, that inherently will incorporate all of the aggregated effects of the past actions and it's not necessary to go into detail. That means that agencies ought to, when they are doing their cumulative effects analysis, have some addition a.m. analysis first that can cite then to the CEQ, to show that you took that guidance and to ‑‑ into consideration and you looked at whether or not that kind of detail analysis was relevant and then have a reason why it's not. That will help with that. In the Oregon, Washington state office I helped draft some template language that the agency could use to give them an idea what they needed to do, what points they needed to make and with the fill‑in blanks with facts so that they could then appropriately cite the CEQ guidance. That's available on the website, correct, Cathy?
>> C. Humphrey: 
Yes, it is.
>> R. Nesbit: 
Very good. So that's my hope for the future, is for us to start doing that. The best hope, however, is for the agencies to do quality cumulative effects analysis, which is one of the reasons we're having this training today. I would like to briefly summarize what Leslie said this morning as to what a quality effects analysis would be. The first thing you do is you start with identifying the resource questions of issue, and as in the Jim town case you do that by identifying the level of effects that would be ‑‑ of the issue. In that case it was a northern GOSACK, nesting areas, and they had some qualification is needed by watersheds and that helped the courts understand that the Forest Service was taking a close look at what was needed and then they measured against that later. So start with identifying the resource questions. Then you have to identify what the additive effect is of the project itself. If there is no effect on that issue of concern, quit. Don't go into it anymore. We don't knee encyclopedic discussion of impacts not relevant to the project. If you do have an effect to some level, then you need to set the context for the analysis, and the best way to do that, I think, is in the analysis of your no action alternative, because that's going to include the present conditions of the environment and what else is going on other than the project. Presently and in the future. If you describe adequately the effects of the continuing trends, you should be in the no action alternative effects analysis, that provides the context. Then all you have to do is describe what change is being made in those trends from the project that you're considering. Once you describe that trend, if there is an adverse effect in that, don't forget, then you need to identify a possible mitigation that would alter that trend in the direction that you wish it to go. If we do all these things, we should win in litigation, eventually. Thank you.
>> C. Humphrey: 
Great. Thanks, Roger. So you brought us down. You brought us back up. You told us what to do. So that's great. So just to ‑‑ I was going to say ‑‑ remind everybody, but we haven't told you, all the cases that Roger just talked about are on the website, including that one that just came out Friday, and if you would like to print them off, one of the first files, it lists the cases so you can see that. There's also his recommended language, which you can print off. So that's all you should be able to need, right?
