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1. That the examiner’s decision is
VACATED ; and

2. That this matter is REMANDED
for a further hearing after due no-
tice given to the parties pursuant to
43 CFR 4.211 with special instruc-
tions that the examiner, among
other things, make specific findings
of fact regarding the nationality of
the appellants as heirs or children
of Narcisse Jim or Bone, and that
he issue a new decision based upon
all the evidence in the record includ-
ing that newly adduced at the sup-
plemental hearing; such decision to
be final for the Department unless
an appeal is taken therefrom; and

3. That this order is effective im-
mediately.

»DAVI‘D J. MoKzgg, Chairman.
I concur:

B Davio Doaxe, Alternate Member.
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Appeal from Office of Appeals and
Hearings, Bureau of Land Manage-
ment, affirming hearing examiner
decision  declaring ' mining claims
null and void.

_Aﬂirmed as corrected.
Administrative Procedure: Gener-
ally—Mining Claims: Discovery:
Marketability

The marketability test, as developed by
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this Department and approved by the
courts, is a complement to the prudent
man test of discovery of a valuable min-
eral deposit under the mining laws, and
publication of the test in the Federal
Register iz mot a prerequisite to its
validity.

Administrative = Procedure: Gener-
ally—Constitutional  Law—Mining
Claims: Discovery: Marketability

The marketability test _Of discovery of a -
valuable mineral deposit under the min-
ing laws does not violate due process of
law as being unconstitutionally vague,
or as bemg unlawful aqmlmstratlve )
1eg1s1atxon

Administrative Procedure: Gener-
ally—Constitutional —~ Law—DMining
Claims: Contests—Rules of Practice:
Government Contests '

A mlmng claimant has not been demed
due process when his claims are con-
tested assertedly b_ecause a permit has
been granted to a museum to perform
archaeological work under the Anthultles
Act, and where there was ‘some: pre-
hearing newspaper publicity that the con-
test was being instituted but the claimant

does not show that there was’ any un-

fairness in the contest proceeding itself.

Administrative Procedure: Burden of
Proof-—Mining - Claims: Contests—
Mining Claims: Discovery: General-
ly-—Rules: of Practice: Evidence

A mining contestee is the true proponent
under the Administrative Procedure Act
that his claim is valid and, therefore, has
the burden of ovelcomlug the Govern-
ment’s pmma, facie case of no discovery
with a preponderance of the evidence.

Mining Claims:  Generally—Mining
Claims: Commeon Varieties of Minerals:
Genera,lly——Mmmg Cla1ms i Discovery:
Generally ‘

Common clays are not locatable under the
mining laws. Only deposits of clay of an
exceptional nature which can be mar-
keted for uses for which ordinary clays
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cannot ,be' used are subject to such
location. )

Mining Claims: = Generally—Mining
Claims; Common Varieties of Minerals:
Generally—Mining Claims: Discovery:
Generally

A mining claim for a type of bentonite
‘clay, “which has not been adequately
showti to be of a quality and quantity
which can be marketed profitably for
‘commercial purposes for which common
clays cannot be used, is not valid.

Administrative Procedure : Decisions—
Mining Claims: Contests—Rules of
Practice: Appeals: Generally

A statement made in'a Bureau appeal
" decision which does not accurately reflect
one evidentiary fact does not establish

that the decision’s other findings ‘were
erroneous, and this Board will sustain

the Bureaw’s determination that mining
claims are invalid where -the entire rec-
ord supports that conclusion.

‘Mining ClalmS' Dlscovery Generally

Evidence of mlnerahzatwn which might
warrant further exploration work within
a claim rather than development of a
mine is not sufficient to constitute a dis-
covery of a valuable mineral deposit.

Mining Claims: Discovery: Market-
ability ‘

‘The marketablhty test of discovery is not
satisfied by speculation that there might
be 2’ market at some future date.

Administrative Procedure ; Decisions—
Administrative Procedure : Hearings—
Mining Claims: Hearings—Rules of
Practice: Appeals: Hearings
‘Under the Administrative Procedure Act
~ the record made at-a hearing constitutes
the exclusive .record for decision except
to the extent official notice of facts may

be taken. Further evidence presented on

appeal after an initial decision in a min-
ing contest may not be considered or re-

lied upon in making a final decision, but
may . only be considered to determine if
there should be a further hearing.

APPEARANCES: George W. Nilgson,
Monta W. Shirley, attorneys for con-
testees-appellants. George H. Wheat-
ley, Office of the Regional Solicitor,
California, for the Umted States, con-
testant,

OPINION BY
MES. THOMPSON

INTERIOR BOARD OF LAND
APPEALS

" This appeal in behalf of Glen S.
Guihn, Julia D. Gunn, Hester L.
Hamman Strahan, and Patricia Lee
Kaer and Helen J. Brind, as heirs
of Jobe L. Hamman, deceased, con-
testees, is from that part of a deci-
sion of the Chief, Office of Appeals
and Hearings, Bureau of Land
Management, dated February 13,
1970, affirming a hearing examiner’s
decision of May 28, 1969, declaring
the Valley View Nos. 1 and 9 placer
mining claims to be null and void.
These claims are situated in section
22, T.10 N,, R. 2 E., S.B.M., in San

Bernardino County, California.

The Government instituted the

contest against these claims and six

other claims by a complaint dated

June 17, 1968, which was amended
‘August 2, 1968,

charging that:
“Minerals have not been found with-
in the limits of the claims in suffi-
cient quantities to constitute a valid
discovery.” Asto any other proceed-
ings involving the -lands, the
amended complaint indicated that a
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permit dated May 1, 1968, had been
granted to the San Bernardino
County Museum pursuant to the
Antiquities Act of June 8, 1906, 16
U.S:C. secs. 432, 433 (1970). It also
indicated the lands embraced in-the
Valley View Nos. 1 and 2, Venus,
~North Star, G & H; and a -portion
of the lands within the Ann placer
mining claims are included in a no-
tice of proposed classification for
multiple-use . management.-
classification; made pursuant to the
Classification and Multiple-Use Act
of September 19, 1964, 43 U.S.C.

secs. 1411-1418 (1970), was to pre- -

serve the archaeological .values in
the lands and to segregate them
from mining activity.

Basma]ly, the hearing examiner

found, and the Bureau affirmed that -

finding, that there was not a dis-
covery of a valuable mineral deposit
within the Valley View Nos. 1 and
2 mining claims. The appeal is con-
cerned With the correctness of that
determination. Before considering

the issues raised by appellants, how-

“ever, one point must be clarified.
Appellants state in their appeal that
the Bureau “confirmed” the exam-
iner’s decision concerning the Val-
ley View Nos. 1 and 2 c¢laims, but
that it “reversed as to other claims.”
Actually, the Bureau set aside the
examiner’s decision only as to a find-
ing by the examiner that parts of
the Hester, Michael, Ann and Venus
claims lying within 15 feet of each
side and parallel to a certdain road
were abandoned. The Bureaw’s de-
cision expressly affirmed the exam-
iner’s ruling that those parts of the
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Valley View No. 2, Venus, North
Star, and G & H mining claims em-
braced within the SW1; NWig,
NW1; SW1, sec. 22, T. 10 N., R.
2 E., are null and void ab initio as
these lands were withdrawn from
appropriation by Public Water Re-
serve No. 22 prior to the initiation

of the claims, and have never been .- .

restored froni the reserve. This de-
termination as to the invalidity of
the claims within the Water reserve
stands.

Many of the appellants’ conten-
tions-were made to the Bureau and
were adequately answered in the
Bureau’s decision which found them
generally to be without merit. We
sustain. the Bureau’s responses to
those .contentions. In this-appeal,
appellants emphasize several argu- -
ments concerning the legal stand-
ards  employed in - the ~decisions
below. They argue that the prudent

‘man rule of Custle v. Womble, 19’

L.D. 455, 457 (1894), was not ap-
propriately followed here because
the decisions indicated “marketabil- -

ity at a profit” was an inherént part

of the prudent man test, which they
dispute. They contend further that
if the “marketability at a profit”
test changes the prudent man test,
it ,must-be published in the Fed-
eral Régz’ster, and “since it has not
been .so published it is illegal and
ineffective.”

The marketability test has loncr

been followed by this Department

See e.g., Layman, et dl. v. Ellis, 52
L.D. 714 (1929). The application

- of the test was expressly upheld in

Fosterv. Seaton, 271 F.2d 836 (D.C.
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Cir. 1959). It was further approved
by the Supreme Court as a comple-
ment to the prudent man test in
United States v. Coleman, et al., 390
U.S. 599, 602 (1968), pointing out
that “profitability is an important
consideration in applying the pru-
dent-man test.” See also, Converse v.
Udall, 399 F.2d 616, 621 (9th Cir.
1968), cert. denied, 393 U.S. 1025
(1969), indicating that the mar-
ketability test is applicable to. all
mining claims including those con-
taining precious metals, as previous
court interpretations of the mining
law and prudent man test were con-
cerned with minerals “valuable in
an economic sense.” /d. at 622..

Since the marketability test has

long been applied as a recognized
standard before the Federal Reg-
ister was established and is not a
new substantive rule or statement of
policy, there is no merit, in any
event, to-any argument that it must
be published in the Federal Register
to be effective. United States v.
E. A. Barrows and Esther Barrows,
76 1.D. 299, 305. (1969), af’d sub
nom., Berrows v. Hickel, 447 F.2d

80 (9th Cir. 1971). Departmental

" decisions ‘which cite the test are
made available to. the public in ac-
cordance with the Administrative
Procedure Act, 5 U.S.C. sec. 552
(1970). Foster v. Jensen, 296 F.
Supp. 1848 (D.C. Cal. 1966).

. Furthermore, appellants’ conten- .

tion that the marketability test is

unconstitutionally - vague has no
merit.. The  court decisions cited

above belie this contention.

Appellants contend  generally
that the decisions below violate due
process in several respects. First, -
they contend that they unlawfully
attempt to legislate in that they
amend the mining laws by prescrib-
ing additional requirements to con-
stitute discovery. There is no merit
to this contention. Appellants rec-
ognize the prudent man test of dis-
covery in Castle v. Womble, supra,
despite the lack-of express statutory
language employing the test. The
necessity .. for  administrative - and
judicial declarations of what consti-
tutes a valid discovery because .of
the lack of explanatory statutory.
language has long been recognized.
See, e.g., Chrismon v. Miller, 197
U.S. 313, 821 (1905). Congress in its
many deliberations concerning the
mining laws has never seen fit to
prescribe a different standard.

Appellants allege further they
were denied due process because the
contest was filed for the benefit of
private persons and because of cer-
tain publicity concerning the con-
test proceeding before the matter

-was decided by the hearing ex-

aminer. They imply that because of
this the examiner’s: determination
could not be fair. We first point, out
that the United States may institufe
contest proceedings against mining
claims simply to clear its title to the
land without establishing any need
or public project use for the land.
Dawis, et al. v. Nelson, 329 F.2d 840,
846 (9th Cir.-1964). OF. Palmer v.
Dredge Corporation; 398 F.2d 791
(9th Cir. 1968), cert. denied, 393 -
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U.S. 1066 (1969) ; and Dredge Cor-
poration v. Penny, 362 I*.2d 889 (9th
Cir. 1966), where the land within
‘mining claims contested by the Gov-
ernment was valuable for homesites
~ and being sought for such by indi-
viduals. Therefore, it was proper
for the Government to institute this
contest proceeding, in any event, re-
gardless of the interest of the local
governmental agency interested in
performing archaeological work
within the claims. The fact a permit
has been granted to the museum
does not constitute a denial of due
process ' to claimants. They were
granted a hearing and full op-
portunity to present their case.
Appellants contend that there was
nationwide publicity instituted by
the Secretary of the Interior begin-
ning in July 1968, concerning the
contest proceedings and the archaeo-
logical site. They submitted as Ex-
hlblt A at the hearing a copy of a
newspaper clipping of June 22,
1968, captioned “Dig Site Mining
Claims Ruled Invalid.” The article
itself, however, reported that the
clalmants had the right to a hearing
if they answered the ‘notice” (con-
test complaint) served upon them.
Despite appellants’ general allega-
tions of lack of due process because
of the prehearing publicity, they
have shown no unfairness in the con-
test proceeding itself. The fact that
the hearing examiner was an em-
ployee of the Department of the In-
terior does not by itself show that

the contest proceeding was lacking

in fairness fundamental to due proe-
‘ess, as appellants imply. Of. Con-
verse v. Udall, 262 F. Supp. 583
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(D.C. Ore. 1966), aff’d, 399 F.2d 616
(9th Cir. 1968), cert. denied, 398
U.S. 1025 (1969). We see no denial
of due process in these proceedings.

Appellants further contend, in ef-
fect, that the Government has the
burden of proof as the proponent of
a rule or order under the Adminis-
trative Procedure Act, 5 U.S.C. see.
556(d) (1970), and the hearing ex-
aminer erred in ruling that the Gov-
ernment need only establish a prima
facie case. Foster v. Seaton, supra,
malkes it clear that the true propo-
nent 1s the mining contestee who al-
leges a valid discovery, and when
the Government has presented a
prima facie case, the claimant has
the burden to prove with a prepon-
derance of the evidence that there
has been such a discovery.

The significant issues in this case
are whether there was a prima facie
case established by the Government
and whether the claimants met their
burden of proof to establish a dis-
covery of a valuable mineral deposit
within the meaning of the mining
laws.

Appellants’ present appeal is con-
cerned primarily with the principal
material alleged to constitute a valu-
able mineral ~ deposit - within - the
claims, a type of bentonite clay. The
Bureau held that the claimants
failed to establish that the type of
clay exposed on the claims is other
than a common clay not locatable
under the mining laws, and further
it found that there was no evidence
of:a market for the clay, but only a
hope that a market could be de-

veloped in the indefinite future.
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Appellants contend that bentonite
is not & “common variety” of min-
eral, and quote the regulation defin-
ing “common varieties” under sec-
tion 3 of the Surface Resources Act
of July 23, 1955, 30 U.S.C. sec. 611
(1970), which is now set forth at
43 CFR 3711.1(b). Although the
decisions below found that the de-
posit was a common clay, they did
not rule that the clay was no longer
locatable under the mining laws
because of section 3 of that Act
which provided that a deposit of
common varieties of sand, stone,
gravel, pumice, pumicite, or cinders,
shall not be deemed a valuable min-
eral deposit within the meaning of
the mining laws so as to give valid-
ity to any claim located after the
Act. Rather, they relied on the rul-
ing in United States v. Mary A.
Mattey, 67 1.D. 63 (1960), and cases
- cited therein® that common clays
have never been locatable under the

mining laws, instead only a deposit
“of clay of an exceptional nature
which can be marketed for uses for
which ordinary clays cannot be used
may be located. Common varieties
of clay are included in the category
of material disposable by the Unit-
ed States under the Materials Act
of July 31, 1947, 30 U.S.C. sec. 601
(1970). Appellant seems to be con-
fusing common varieties under sec-
tion 3 of the Surface Resources Act
with the ruling reached below which
found the deposit to be a common
clay. Although many of the criteria

1 See also United Siates v. Nogueira, et al.,

403 F.2d 816 (9th Cir. 1968), involving the
same claim asg that in the Matiey case.

in determining what constitutes a
common variety under section 3 of
the Act of July 28, 1955, as set forth
in regulation 43 CFR 8711.1(Db), are
also applicable in  determining
whether a clay is locatable general-
ly, the basis for the determination
should not be confused.

Appellants .cite definitions. and
discussions of bentonite generally in
various texts to support their con-
tention that it is a special clay be-
cause it has been classified as such.
The fact that bentonite clay has
been given a-special name, as appel-
lants contend, is not determinative.
The evidence in this case did not
cover all types of bentonite, but, was
limited to the clay found on these
claims. There is no factnal basis in

-this case to make anhy general ruling

concerning the locatability of. all
types of bentonitic clays. Our in-
quiry is limited to-the clay dep031t
within these claims; :

In reviewing the evidence in the
record we agree with the decisions
below that a prima facie case was
established by the Government
through the testimony of an expert
witness who had examined the.
claims. He had tests performed.on
the clay found on the two claims and
the tests showed that the clay did

not meet’ commercial standards for

certain uses for which some ben-
tonite clays are suitable, such as for
a bleaching clay for decolorization

" of crude oils (Tr. 83); or as a rotary

drilling mud (Tr. 34-37). See also
Tr. 44-46. He testified there were
no valuable minerals found within
the claims (Tr. 40).
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The contestees did not present
any evidence of tests to show that -

the clay could be suitable for uses
for which common clays could not
be used. At most, contestees’ expert
witness testified that the clay was'a
‘unique bentonite containing hecto-
rite “in addition perhaps to mont-
morillonite” (Tr. 89). He testified

that hectorite has been used to keep
beer from going rancid (Tr. 90).-.

However, there was no evidence that
this clay deposit could be marketed
for such a purpose. Instead, he
recommended that this clay could
be used for pelletizing iron ores and
that there was a possible market in
Riverside County at the Kaiser
Steel Plant (Tr. 90). Although he
said he had made no tests of the
bentonite on the claims, he stated

he had tried it for pellitizing iron

(Tr.92). Pellets submitted as an ex-
hibit (Contestees” Exhibit E), how-
ever, did not come from these claims
(Tr. 96, 97). He testified there are

no specific specifications for the clay.

to be used for pelletizing iron, “it
is mostly by trial and error” and
“has tobe capable of agglomerating
the particles” (Tr. 102). This tes-
timony and his testimony that ben-
tonite from these claims might be
more competitive because of lower
freight rates than that currently

being used by Kaiser and that there -

might be more prospective purchas-
ers of the material (Tr. 90, 91),
was the most favorable ev1dence
concerning this clay.

Most of his testimony, however, is
actually more in the nature of ad-

vice for future work to be done on
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the claims and for ‘investigating
market possibilities. There is insuf-
ficient evidence that there is clay
of a quality that can be marketed
profitably for commercial purposes
for which common clays cannot be
sold. There is little concerning the

- quantity of clay within the claim -,

that may be based on more than in-
ference. Other than the discussion
concerning freight costs, there is no
evidence concerning the economic
realities “of a mining operation
within the claims, such as evidence
concerning possible prices for which
the clay could be sold and possible
costs of a mining operation. Without
an adequate showing that the clay
is of a quality and quantity which:
can be marketed profitably for
commercial purposes for which
common clay. cannot be sold, the
claim is not. a valid claim based on
the clay alone. United Stotes v.
Mary A. Mattey, supra. L
As to other mineral values within
the claims, contestees tried to show -

_values of gold and silver and there.

was testimony concerning agates
and opals which might have a hor-
ticultural decordtive use. None of
the evidence was sufficient to show
that there was a discovery of a valu-
able mineral deposit. We agree with
one contention of appellant that the
decision below should not have re-
lied on a statement by the contestees’
expert witness analyzing an assay
for the metal values at two cents
a yard. This statement; at Tr. 106,
that “Mr. Gunn has an assay that
goes to two. cents a yard” followed

a discussion concerning the fire as-
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* sy method. The assay-submitted in
evidence by the contestees showed a-

combined value of gold and silver of
$4.79 (Tr. 60, 61, 106). This was by
- the fire assay method, however. It
-1s apparent from the evidence that
values shown by the fire assay
method cannot be relied upon-to es-
tablish the recoverable mineral val-
ues of an actual mining operation
(see Tr. 104, 105). It is not clear

whether the reference to the two-.

cent assay by the witness was to a
different type of assay or, as appel-
Iants contend, that there was a typo-
graphical error in the transcript.
The misconception by the Bureau of

that one fact does not establish that

the decision’s other findings were
erroneous.. This Board will sustain
the. Burean’s: determaination that
mining claims are invalid where the
entire record supports that ultimate
comnelusion. L .

In short, from our review of the
entire record, there is little evidence

to show that the claims were at any-

thing more than the beginning of
exploration work, and nothing to
show that a valuable mine could be
~ developed under the facts then
known. Persuasive evidence of a, val-
- uable mineral deposit would prove
minerals of a quality and quantity
from which expected market price
estimations might be made which

could be compared with possible -

costs of the mining and marketing

“operation to establish whether a

prudent man could expect to de-
velop a valuable mine. See 4 dams v.
United States, 318 F.2d 861, 870
(9th Cir. 1963).

At most, the contestees’ evidence

-showed that they might be war-

ranted in doing further exploratory
work -for the clay and the metals,
and in doing further work to find
a market for the clay. This, how-
ever, is not sufficient. Under the min-
ing laws, a contestee must show
more than évidence of mineraliza-
tion which might warrant further
exploration work within a claim;
instead; the evidence shown must be

- sufficient to warrant a prudent man

to go forward with development
work of a mine. See Converse v..
Udalls supra. Speculation that there
might be a market at some future
date does not satisfy the marketabil-
ity test. Barrows v. Hickel, 447 F.2d
80 (9th Cir. 1971). See also as to a
clay deposit allegedly useful for cer-
tain industrial purposes, Uaited
States -v. John B. Hathe, Jr., A—

| 97744 (November 19,1958).

Appellants have submitted an af-
fidavit of Glenn S. Gunn, making
certain assertions concerning his as-
sessment work on the claims in 1969
and 1970, and of his belief that the
bentonite is of the highest grade.
Under the Administrative Proce-

‘dure- Act, 5 U.S.C. secs. 556, 557

(1970) , the record made at the hear-
ing constitutes the exclusive record
for decision except to the extent
that official notice of facts may
be taken. Further evidence pre-
sented on appeals after initial de--

‘cisions have been rendered follow-

ing a hearing may not be consid-
ered or relied wpon in making a

final decision. Such a tender of evi- -
_ dence may be considered only to de-



596

termine if there should be a further
hearing. United States v. Arch Lit-

tle and Ethelyn Little, A-30842 "

(February 21, 1968).

Although additional evidentiary
data has been filed with the appeal,
appellants have not requested a fur-
ther hearing, nor do we see any basis
for any further hearing in this case.
The lands have been segregated
from mining since the proposed
classification in 1968, therefore, evi-
dence as to work performed since

that time to try to establish the ex-

istence of a mineral deposit, if there
were any basis for permitting re-
opening the hearing which there is
not, would not be of significance to
the question which has been decided
that there was not a valid discov-
ery as of the time the lands were
segregated . from  appropriation
under the mining laws. See Udollv.
Snyder, 405 F.2d 1179 (10th Cir.
1968), cert. denied, 396 U.S. 819
{1969).

Accordingly, pursuant to the au-

thority delegated to the Board of
Land Appeals by the Secretary of
the Interior (211 DM 138.5; 35 F.R.
112081), the decision appealed from
is affirmed as corrected above.

Joax B. Twuomeson, #Member.
We concom: '
Freperick Frsmmaw, Hember.

- Marrin Ritvo, Hember.
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TIPPERARY LAND & EXFPLORA-
TION CORPORATION
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- Decided September 19, 1972

Appeal from Bureau of Land Man-
agement decision rejecting high bid
for oil and gas lease on Quter Con-
tinental Shelf Land, OCS-G 2020.

Reversed.

Administrative Practice—Words and
Phrases N

“Oompetitive Bidding.’ Competitive bid-
ding does not require that more than one
bid be submitted before the authorized
officer, but only that the officer, by due
advertizement, give opportunity for
everyone to bid.

Contracts: Formation and Validity:
Bid Award—OQuter Continental Shelf
Lands Act: 0il and Gas Leases

The competitive bidding requirement in

the Outer Continental Shelf Lands Act
for awarding oil and gas or sulfur leases
is satisfied by due advertisement and a
giving of an opportunity to bid, and con-
templates that all bidders be placed upon
the same plane of equality, and that they

',each bid upon the same terms and.eon-

ditions set forth in the advertisements,
and. the pertinent statutes and in the
Department’s regulations. Competitive
bidding does not require that more than
one bid be submitted before the author-
ized officer, but only that the officer, by

“due advertisement, give opportunity for

everyone to bid.



