Adaptive Management Overview & Orientation
Legal Considerations

>> C. Humphrey:  Now we're going to move onto Mike, and Mike, you're doing environmental compliance and planning. So tell us how Adaptive Management works in with these other laws like my favorite law NEPA and the Clean Water Act and some of those.

>> M. Mayer: Thanks, Cathy. Now I would -- now that we've talked about what Adaptive Management is and how it works, I would like to take a few minutes to discuss some of the legal issues that need to be considered in terms of environmental planning and compliance. These issues are covered in more detail in section 3.2 of the Adaptive Management Technical Guide. The discussion will not be exhaustive but rather an overview. There will be additional information on these topics in subsequent broadcasts, however, today I will touch on how and when Adaptive Management approach can be integrated with environmental planning and compliance efforts and briefly describe what some other federal agencies are doing with in regards to Adaptive Management. First I would like to make a couple key points. The first is that Adaptive Management must be in compliance with all existing legal obligations of the agency. This includes anything from the agency's organic act to environmental and other laws, regulations and even funding priorities. Adaptive Management is not a replacement for normal compliance and he in some situations additional compliance may be required or as a worst case scenario, compliance may not allow for Adaptive Management approach at all. Now, significant effort should focus on legal issues at two critical stages of Adaptive Management. The figure you're about to see here is figure 1.1 from the Technical Guide located on page 5. At the first critical stage is the time the decision is made to utilize Adaptive Management for a particular project. This is shaded in yellow, as when you're assessing the problem in designing your project. This is when most of your effort is put into the NEPA process, other environmental compliance requirements. The second critical stage is when the agency seeks to adjust actions based on information derived from the monitoring assessment. This is shaded in pink in the diagram and is the adjustment phase. This is oftentimes when you're checking your compliance documents or planning documents to make sure what you predicted and anticipated are actually occurring so that you can make those adjustments. Generally the integration of Adaptive Management, and other legal considerations requires a thoughtful up front planning approach and involves an investment of time and resources by the agency and other stakeholders. The management alternatives and effects considered in an Adaptive Management application must be reviewed in light of relevant environmental laws and regulations so that the environmental compliance applies not only for the initial actions but also subsequent actions. In my discussion today we'll cover three environmental laws where Adaptive Management strategies may be integrated to provide more flexibility for managers while still meeting the requirements of the law. The three laws I want to discuss today are the National Environmental Policy Act, the Endangered Species Act and Clean Water Act. The NEPA requires federal agencies to consider the effects to the environment due to proposed federal action. The key to successful integration of NEPA and adaptive management is a well planned and thorough up front effort. Careful consideration of the project's purpose and need as well as the range much potential alternatives or actions and their effects is critical. In addition, you must also ensure that future actions or their effects are within the scope of the initial analysis and, therefore, will not require subsequent environmental analysis. For example, a supplemental environmental impact statement is required when one of two conditions is met. First the agency makes substantial changes in the proposed action that are relevant to environmental concerns. Or there are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts. The first situation is when the agency changes its proposed action and hasn't analyzed the impacts of that action. The second situation is not anticipated information but more when -- it's similar to the ecological surprises that Greg mentioned earlier, however in Adaptive Management framework you warrant to anticipate what your monitoring data may show you in order to adjust your actions accordingly. So in order to address these two criteria, the NEPA planning process is critical. First we need to develop a framework that describes initial actions as well as subsequent actions. We need to develop and clearly explain the monitoring program that will be initiated and the types of information that are expected or anticipated to be derived from it. In addition, we need to assess the environmental impacts of the initial actions subsequent actions and even the monitoring program itself. By carefully considering the elements described above -- I just described, you may reduce your need to supplement your NEPA documents. Benefits of using an Adaptive Management approach in NEPA include the fact that it has an active and early integration of the NEPA process which reduce potential delays by streamlining subsequent environmental review, also promotes an active and effective involvement of stakeholders. Now in the August 30th broadcast, we will focus on how and where NEPA is involved in the nine-step process that Greg described earlier. When considering stakeholder involvement, it's important to understand the potential limitations under the federal advisory committee act or FACA. FACA regulates the development and use of advisory committees where one or members of the group are federal employees. Depending on the level and type of stakeholder involvement, FACA may need to be addressed. Like FACA, or think other law, if you have questions about who you the law is implicated or what law applies you should contact your Department of Interior solicitor's office. Now, with regard to the integration of Adaptive Management with the other two laws first I would like to cover the endangered species acted. There are several provisions can that lend itself to integration of Adaptive Management. Thesecally Endangered Species Act consultations whether formal or informal. As well as Habitat Conservation Plan. With the Habitat Conservation Plan, I would direct you to the guide website where you can look for addendums to the guide that talk about setting goals and objectives as well as integrating the Adaptive Management process. In upcoming broadcasts there will be discussions on how Adaptive Management can be integrated with these and maybe some of the other provisions of the endangered species acted. The third law I want to touch on briefly is the Clean Water Act. EPA has suggested Adaptive Management approaches can be used in meeting water quality standards including TMDLs as well as increased spill reservoir operations or river flows. It's critical to consult with EPA or state designee in order to assure the approach still meets the requirements. There will be further discussion on how Adaptive Management can be integrated with the provisions of the Clean Water Act in subsequent broadcasts. In addition to the guidebook that DOI has developed, other agencies have also engaged in developing Adaptive Management guidance, which has led them to taking different approaches. These efforts range from a more formal national approach such as what the council on environmental quality is developing, to regional approaches. So just in summary, I think that the key to successful integration of Adaptive Management with environmental planning compliance is a well-planned and thorough up front consideration of the range of potential actions and their effects so as to ensure that future actions and their effects are within the scope of the initial analysis and this can potentially alleviate the need for subsequent detailed environmental analysis. In addition, I think we should capitalize on the public involvement requirements to effectively engage stakeholders in this process.

>> C. Humphrey: That's very important to engage the stakeholders. One of the things you said, you talked about other agencies are undertaking some of this Adaptive Management guidance and are those consistent with what we've got in the DOI guide?

>> M. Mayer: I believe so. We've been working fairly cooperatively with the other agencies. I know EPA has taken a more regional approach to things but we have been working with people from the council on environmental quality to see the structure of their document and what their' coming out with.

>> C. Humphrey: Have we worked with the Forest Service at all? Do you know?

>> K. Williams: Informally. As far as CEQ is concerned, we have representatives on the Adaptive Management Working Group. Our liaison with CEQ. And they have asked us and we have complied with their requests to review their documentation as its moving forward on Adaptive Management and, of course, they have also reviewed what the DOI Adaptive Management Working Group has done. So there's sort of a natural convergence there and I think that in that particular case, for example, I think there's a lot of consistency. They're not exactly the same documents. They have somewhat different focus. But I think they are definitely consistent with each other.

>> C. Humphrey: That's good. So, Mike, you talked about that Adaptive Management has to be in compliance with all the laws and it doesn't replace NEPA or other environmental compliance, if you're going to do Adaptive Management we need to do a lot of up front planning. I particularly liked the benefits of using Adaptive Management in NEPA. It makes it sound like it's a good fit.

>> M. Mayer: I think the components of the Adaptive Management process and the components of NEPA can be integrated fairly well so it's a fairly smooth transition and planning process.
