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SUMMARY

Civil Litigation and Procedure/Jurisdiction/Natural
Resources and Energy/Mining

. Affuming a district coun judgment, the coun of appeals
held that because appellant's mining claim on public lands
was in bad faith, he had no right to reside on such lands.
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AppellantSBillyJoe andCynthiaBagwellchallengeda dis- '

trict coun order evicting them from public land under an
invalid mining claim. Bagwellhad resided on public land con-
taining a mill site and residence. However, the Forest Service
revoked Bagwell's mining and milling operations plan when
he refused to remove livestockand livestock holding facilities
from the site, and failed to engage in mining or milling activi-
ties. The district coun entered judgment for the government
on its action in trespass to recover possession of the mill site.
That coun held that Bagwell had occupied the mill site in bad
faith and that any milling activity was simply a fraudulent
attempt to procurepublic land for a residence. Bagwellargued

. that the district coun lacked jurisdiction to determine the
validity of his mill site claim and that itS [mdings were en-o,.
neous.

[1] The right to possession of public lands for mining pur-
poses under the Mining Law of 1872 is subject to a good faith
requirement. [2] Use of a mining claim for purposes other
than mineral development is not protected by federal mining
law. [3] Here, the coun rejected Bagwell's argument that the
district coun lacked jurisdiction to rule on the validity of his
mill sire claim because the Department of the Interior has pri-
mary jurisdiction to determine the validity of mining claims.

:[4] However, the invaiidation of Bagwell's claim was ancil-
lary to the district coun's well-established authority to end the
bad faith possession of public lands. [5] Thus, possession of
public lands in bad faith for purposes not reasonably related
to mining need not be tolerated until all of the claims at issue
have. been declared invalid in administrative proceedings.

[6] In examining Bagwell's good faith, the coun had to
determine the extent to which the mill sire was being used for
purposes other than mining, and [7] whether a reasonably pru-
dent person would be justified in continuing to expend money
and labor developing the mill site. [8] Here, there was clear

. and convincingevidencesupporungthe conclusionthat any
mining or milling activities were disingenuous attempts to
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UNITED STAlCS v. BAGWELl. 4331

justify the Bagwells' residing on the land. These findings
established Bagwell's bad faith. [9] Bagwell offered no evi-
dence to overcome the government's strong showing that the
mill was merely a sham and that are depositSin the area could
not be mined and processed at the mill for a profit. [10] In
addition, because Bagwell's mill site claim was invalid under
the doctrine of bad faith, he was not entitled to compensation
under the fifth amendment.

COUNSEL

Billy Joe Bagwell, Palmdale, California, pro se, for the
defendant-appellant.

Elizabeth Ann Peterson, Peter A. Appell, United States
Department of Justice, Washington, D.C., for the plaintiff-
appellee.

OPINION

WIGGINS, Circuit Judge:

OVERVIEW
" ..4.

Billy Joe Bagwell, defendant/appellant,appeals a district
coun order evicting him from public land and declaring his
mining claim invalid. Bagwell argues that he is entitled to
possess and reside. on the public land under federal mining
law. The United States, plaintiff/appellee, assertS that Bag-
well's mining claim is invalid due to bad faith and that Bag-
well therefore has no right to reside on publicland. Bagwell's
appeal was timely, and we have jurisdiction under 28 D.S.C.
§ 1291 (1988). We affirm the district coun's order.

BACKGROUND

Since 1972, Billv Joe Ba2well has resided"on4.25 acres of
the Angeles Natiorial Forestknown as the Dora Day mill site.
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The mill site contained an abandoned residence and quartz
reduCtionmill when Bagwell moved onto the land, and Bag-
well occupies the land pursuant to a mill site claim under fed-
eral mining law. In 1979, a fIre destroyed the mill and
residence, and Bagwell resided off the mill site for the next
fifteen months while rebuilding a residence on the site. After
the new residence was completed, Bagwell retUrned to the
mill site and rebuilt the mill from salvaged materials.

In the early 1980s, the United States Forest Service became
concerned about Bagwell's use of the mill site for pUIposes
other than mining. After a series of dispures with Bagwell
over ~ use of the mill site, the Forest Service eventually
drafted"an operating plan for Bagwell's mining and milling
operations that was execured on July 27, 1984. However, this
plan was revoked on October 30, 1985 because Bagwell
refused to remove livestock and livestock holding facilities
from the mill site and because Bagwell failed to engage in
mining or milling activities. The Forest Service ordered Bag-
well to vacate the mill site in 1987.

Finally, on August 13, 1989, the United States filed an
action in trespass to recover possession of the mill site. At
tria!, ore samples taken by the Forest Service demonstrated
that 'Bagwell's milling operation could not be operated at a
profIt. Moreover, the United States produced evidence show-
ing that Bagwell had engaged in very litde actual mining or
milling activity in his many years on the mill site, that Bag-
well had never processed a significant amount of ore at the
mill, and that it was extremely unlikely that Bagwell would
process ore at the mill in the future. The United States also
showed that Bagwell used the mill site primarily for residence
and livestock purposes.

By order dated April 27, 1990, the disttict coun held that
Bagwell occupied the mill site in bad faith and that any mill-
ing activity was simply 3.fraudulent attempt to procure public
land for a residence. Thus, the district court ordered Bagwell
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to vacate the mill site, restore the land to its namral state, and
pay $5,355 in rent for the use of the land since he was ordered
off in 1987. Bagwell, representing himself and his wife,
appeals this order.

DISCUSSION

",
I
1
j

I,

[1] The right to possession of public lands for mining pur-
poses under the Mining Law of 1872, 30 U.S.c. §§ 21-42
(1988). is subject to a good faith requirement. United States
v. Nogueira, 403 F.2d 816, 823-25 (9th Cir. 1%8); Bagg v.
New.Jersey Loan Co., 354 P.2d 40, 45 (Ariz. 1960). "Good
faith is not specified as a location requirement in the mineral
location laws themselves. It has been inferred by the courts
from the purpose of these laws to further the speedy and
orderly development of the mineral resources of the public
lands." Ranchers Exploration & Dev. Co. v. Anaconda Co.,
248 F. Supp. 708, 729 (D. Utah 1965) (internal quotations
omitted).

.

[2] Because the Mining Law of 1872 was enacted to
encourage mineral development on' the public lands, use of a
mining claim for purposes other than mineral development is/ .
not protected by federal mining law. 'The court-adopted
'good faith. standard helps bridge the gap betWeen [compet.;
ing] policies by limiting [possessionof public lands] to loca-
tors interested in exploring for and developing minerals as
contemplated by the Mining Law of 1872:' 1 American Law
of Mining § 31.08, at 31-23 (ed. Rocky Mountain Mineral
Law Foundation reI. Dec. 1984).

As the district court recognized, the United States has the
burden of proving bad faith by clear and convincing evidence.
See United States v. Prowell, 52 mLA 256, 259 (1981) ("to
support a finding of bad faith the evidence must be substantial
and dear"). Bagwell's primary argu:::~:1tSon appeal are that
the district court lacked jurisdiction to determine the validity
of his mill site claim and that the district court's fmdings were

- -----
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erroneous. Whether federal couns have jurisdiction to deter-
mine the validity of mining claims in an action by the United
States to recover possession of public lands is an issue of law
we review de novo. Kruso v. International Tel. & Tel. Corp..
872 F.2d 1416, 1421 (9th Cir. 1989) (subject maner jurisdic-
tion is a question of law and reviewed de novo), cere.denied.
110 S. Ct. 3217 (1990). We review the district coun's fInd-
ings on the issue of bad faith for clear error. Id.; Fed. R. Civ.
P. 52(a).

A. Jurisdicrion

[3] Bagwell's fIrst argument is that the district coun lacked
jurisdiction to rule on the validity of Bagwell's mill site claim
because the Department of the Interior has primary jurisdic-
tion to determine the validity of mining claims. We reject this
contention.

[4] As Nogueira makes clear, federal courts have jurisdic-
tion to determine whether possession of a mining claim is in
good faith when the United States brings an action to recover
possession of public lands. [d. at 823-25. "[T]he courtS are
always open to the United States to vindicate its possessory
rightS in public land:' Id. at 824 (citing Kennedy v. United

, S/(~tes.119 F.2d 564, 565 (9th Cir. 1941) and United States
V. Schultz. 31 F.2d764°(N:D.Cal.1929». Indeed,theprimary
authority cited by Bagwell recognizes that bringing an action
in the district court is "an appropriate way of obtaining imme-
diate possession." Besr v. Humboldt Placer Mining Co.. 371
U.S. 334, 340 (1963). The invalidation of Bagwell's claim
was ancillary to the district coun's well established authority
to end the bad faith possession of public lands.

If Bagwell was not occupying the public land but instead
simply held a claim to the mill site, the United StateSwould
be required to "wait until the administrative agency that has
special competence in the fIeld has ruled on [the claim]"
before clearing the !dfiJ ..-:.ft.1ccl:ill::.Best, 371 U.S. at 338.

- --- -- - -- -
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We agree with Bagwell that. with regard to claims where the
claimant has not taken possession of the land, the Department
of the Interior has primary jurisdiction to detennine the valid-
ity of mining claims on public lands. See ForemostInt'l Tours
v. Qantas Airways, 525 F.2d 281, 286-87 (9th Cir. 1975)
(quoting 3 K. Davis, Administrative Law Treatise § 19.09, at
53 (1958), discussing the "primary jurisdiction rule" from
Best), cert. denied, 429 U.S. 816 (1976); United States v.
Haskins, 505 F.2d 246, 253 (9th Cir. 1974) ("reference of the
[validity] question to the Department of the Interior is the
proper course"); Mach-Tronics, Inc. v. Zirpoli, 316 F.2d 820,
834 (9th Cir. 1963) ("administrative determination should
precede adjudication in the couns").

j'
!

1

1

The Department of the Interior has been granted
plenary authority over the administration of public
lands, including mineral lands. It is that agency
which has been entrusted with the function of mak-
ing the initial determination as to the validity of
claims against such lands, such determination being
subject to judicial review.

Adams v. United States, 318 F.2d 861, 866 (9th Cir. 1963)
tciting Best); see also Boe5chev. Udall, 373 U.S. 472, 477 n.6
(1963) (citing 43 U.S.c. §§ 2, 1201).

[5] However. Bagwell did not simply hold a claim to the
mill site. Bagwell had entered into exclusive physical posses-
sion of the mill site and was using the site as a residence. The
United States therefore brought an action to recover posses-
sion of the public land. Possession of public lands in bad faith
for purposes not reasonably related to mining need not be tol-
erated until all of the claims at issue have been declared
invalid in administrative proceedings. Nogueira, 403 F.2d at
823-25; United States v. Russell, 578 F.2d 806, 807-08 (9th
Cir. 1978). Instead, the United States m::.y1:::1~;~'l :?C'~'J!1t'J
recover possession of the public land in the district coun.
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. Physical possession of public lands in bad faith is a differ-
ent and more pressing problem than mere invalid claims.
Physical possession of public lands limitSthe public's use and
enjoyment of such lands, while a mere claim without physical
possession does not have any tangible impact on surface
resources. In this case, the United States brought an action to
eject Bagwell from the mill site because the Bagwells had
burdened a national forest with a residence, livestock, and
livestock holding pens. If in bad faith, such physical posses-
sion warrantS an immediate remedy. See Nogueira, 403 F.2d
at 824 (district court remedy is necessary to prevent the gov-
ernment from being "kept Outof possession of its property").

Moreover, as Nogueira point out, special expertise is not
usually necessary to find that physical possession is in bad
faith. 403 F2d at 823 ("a court could adequately determine
the question of good faith"). Because Bagwell is in physical
possession of the land and has been using the land for almoSt
twenty years, there is ample evidence concerning Bagwell's
use of the land and his intent to develop mining operations.
The coun is not required to rely exclusivelyon a complex val-
uation of the claim, as when the Departmentof the Interior's
mining engineers determine the validity of a dormant claim.

..Insum, if the United Swes determines that the possession
of a mining claim is in bad faith, it may choose to bring an
action in federal coun to recover possessionof the public land
without first adjudicating the validity of the claim in adminis-
ttative proceedings. We are well aware that the coun's finding
on good faith usually determines the validity of a claim as
well because good faith is a necessary element of a valid
claim. Indeed, the district court's fmdings in this case were
dispositive of Bagwell's mill site claim. Sucha determination
of validity is not violative of primary jurisdiction but is inci-
dent or ancillary to the federal court's jurisdiction to vindicate
the United States' possessory interest in public lands.'

'Bagwell also argues that it is a violation of due process and fulldamec-
tal fairness to allow the United States to proceed in the disuict court to

I .-.,
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B. Bagwell's Bad Faith

f
1..,

Under the Mining Law of 1872,an individual may acquire
a valid mill site claim "[w]here nonmineralland . . . is used
or occupied by the proprietor. . . for mining or milling pur-
poses. . . ." 30 U.S.c. § 42(a) (1988). Lilceall mining claims,
the use or occupancy of a mill site must be in good faith.
Nogueira, 403 F.2d at 823. Thus, the United States may evict
mill site claimants if the use of the mill site is only nominal
and in bad faith or if "improvementsor other indications of
occupancy do not indicate a good faith intent to develop a
mining operation." 1 AmericanLaw of Mining § 32.06[6], at
32-67 (reI. Oct. 1987).

~1

\
J""

[6] In examining Bagwell's good faith, the relevant factors
can be divided into two primary inquiries. First, the court
must determine the extent to which the mill site is being used
for purposes other than mining. See Nogueira, supra. The
court should consider (1) whether the mill site is being used
for residence, recreational, or other non-mining purposes, (2)

. the extent to which the land is valuable to the claimant for
uses other than mining, (3) the amount of are that has been
processed or is currently being processed by the mill, (4) sig-
nificant periods of nonuse for milling purposes. and (5) activ-
i~' .or improvements indrcating. a good faith intent to
undertake milling in the immediate future. See generally 1
American Law of Mining §§ 31.08, 32.06[6].

recover possession of the mill site and in administrative proceedings to
clear Bagwell's other miniDgclaims from the public lands. Bagwell cites
no authority for this proposition and offers no basis for a conclusion that
be was prejudiced by the parallelproceedings.At bonom. Bagwell's argu-
ment is simply that the issue of good faith sbould have been litigated in
administrative proceedings rather than in district court. As discussed
above, a federal court may exercise jurisdiction over an action by the
United Stites to recover possession of public land. Bagwell received
notice and a bearing before any of bis claims were affected, and we fmd
no V!0lationof due process.

-- -
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[7] Second, the coun must determine whether a reasonably
prudent person would be justified in continuing to expend
money and labor developing the mill site. Best, 371 U.S. at
335-36. Under this second inquiry, the court should consider
(1) the length of time the mill site has not been used, (2) the
condition of the mill, (3) the potential sources of ore to run
through the mill, (4) the market for the processed ore, and (5)
the operating costS. 1 American Law of Mining § 32.06[6], at
32-68. If there is clear and convincing evidence of bad faith
under either of these two inquiries,a claimant may be evicted
from the mill site and the claim declared invalid.

[8] The district coun's findings in itS well reasoned memo-
randum of decision are sufficient under either prong of the
good faith test. Bagwell has used the mill site as a residence
since 1972, and yet he has failed to process a significant
amount of ore. As the district coun noted. "The uncontro-
vened evidence of . .. prolonged inactivity with regard to
operation of the mill is persuasive." At trial. a forest service
employee testified that Bagwell had told him that hhe [Bag-
well] could live in the mountains for free" by simply doing a
nominal amount of assessment work each year. Moreover,
BagweIrs operating plan under 36 c.F.R. section 228.4 was
cancelled for failure to engage in mining activities and failure
t&.remove livestock prohibited by the plan. Thus. it appears
that the land is valuable to Bagwell primarily for residence
and livestOck purposes rather than mining or milling pur-
poses. In shon., there is clear and convincing evidence sup-
porting the district court's conclusion that "any mining [or
milling] activities conducted by the Bagwells were disingenu-
ous attemptS to justify their residing with their family on the
land:' and the findings under this first prong are sufficient to
establish Bagwell's bad faith.

However, the district court also engaged in a thorough anal-
ysis under the second prong of the good fajth test and deter-
mined that a reasonably prudent person would nor expend
further effon to develop a milling operation on the site. In

;:;...
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.. J

addressing the Bagwelrs argumentS that the mill was an inde-
pendent mill used to process the ore of others, the district
coun found that (1) although the mill had been used in recent
times. such use was minimal and sporadic. (2) the mill has nOt
been commercially active since Bagwell began occupying the
site, (3) the mill is crudely constructed and often in disrepair,
(4) there is no evidence that any miner has ever brought ore
to the mill, (5) there is no evidence that the miners who alleg-
edly intend to bring ore to mill actUally have an active mining
operation that produces ore, and (6) the COStof mining and
then processing the ore at the mill exceeds the market value
of the known ore in the immediate area.

. _ In addressing Bagwell's argumentSthat the mill was a
dependent mill used to process the ore from Bagwell's own
mining claims, the coun found that ..the government has
clearly and convincingly established the limited potential
amount of are, itS low grade, the inefficiency of the mill, and
the relatively high cost of mining and milling the ore." The
district coun's findings are well supponed by the evidence,
and we find no error. A reasonably prudent miner would not
continue to develop and operate the mill site under such con-
ditions. The only objective reason for Bagwell to continue his
minimal and unprofitable milling operations is to occupy the
public land for residence purposes.

..

Bagwell argues that the coun failed to consider valid lode
claims owned by the BagweUs or others within a five mile
radius of the mill that could supply are to the mill. However,
Bagwdl offers no evidence that these other claims have ore
t.'1atcould be mined and milled at a profit. Given the strong
evidence of bad faith, Bagwell cannot prevail by simply alleg-
ing that other claims may have profitable ore.

[9] Bagwell also argues that the district coun's findings on
the costSof mining and operating the mill are eIToneous.Once
again, however, Bagwell offers no evidence to overcome the
governmem's strong showing that the will was merely a sham

- ---- - ---
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and that ore depositS in the area could not be mined and pro-
cessed at Bagwell's mill for a profit. Thus, we find no error.

We agree with the disnict coun that there is clear and con-
vincing evidence of Bagwell's bad faith. The district court
properly ordered Bagwell to vacate the mill site and correctly
determined that Bagwell's mill site claim is invalid.2

C. Takings Analysis

- .

Bagwell assens that eviCting him from the mill site and
invalidating his claim constitutes a taking of private propeny
for public use without just compensation under the Fifth
Amendment. It is well established that a mining claim is a
form of propeny protected by the Fifth Amendment.Best. 371
U.S. at 335-38; United States v. Lock£. 471 U.S. 84, 107
(1985); Freese v. United States, 639 F.2d 754, 757 (Ct. 0.).
cert. denied. 454 U.S. 827 (1981); Rybachek v. UnitedStates.
23 Cl. CL 222 (1991) (patented and unpatented mining claims
cannot be taken for public use without just compensation).
Thus, we agree with Bagwell that "uncompensated
divestment" of a valid unpatented mining claim would violate
the Constitution. Freese. 639 F.2d at 757. However, the FifLh
Amendment does not require compensation to be paid for
divestment of an invalid mining claim. Skmv v. UnitedStares.
13 O. CL 7 (1987), aff d. 847 F.2d 842 (Fed. Cir.), ceT7.

21be district coun also determined that Bagwell had violated the mining
law by using an unpatented mining claim for "purposes other than pros-
pecting. mining or processing operntions and uses reasonably incident
thereto." 30 U.S.c. § 612(a) (1988). On appeal. the United States argues
that a violation of section 612(a) constitUtes bad faith in the operntion of
a mill site. Like the disnict court, we refuse to bootstrap a violationof sec-
tion 612 into bad faith. There are numerous ways that a miner could vio-
late section 612 while still holding and woridog a mining claim in good
faith. Violations of section 612 are not necessarily a result of bad faith. As
the disnict coun noted. "There is simply no authority for such a
proposition." Without a rmding of bad faith. the remedy for a violation of
section 612 is an injunction prohibiting the non-mining use of the land. not
invalidation of the claim.

-------
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denied, 488 U.S. 854 (1988). Because Bagwell's mill site
claim is invalid under the docnine of bad faith, he is not enti-
tled to compensation under the Fifth Amendment.

CONCLUSION

[10] The district coun had jurisdiction in this case to deter-
mine that Bagwell's mill site claim was invalid. The district
coun cOITectly applied the good faith doctrine to Bagwell's
claim and determined that Bagwell's claim was invalid, and
we can find no error. The disnict coun's finding of bad faith
is well supported by the evidence. Thus, we AFFIRM the dis-
niet eoun's order.

AFFIRMED.

.
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