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Instruction Memorandum No.:
(Expires:  09/30/2011)
To:
All Utah Deputy State Directors, District Managers, Field Managers, and Washington Office Project Managers

From:

State Director

Subject:
Utah Policy and Guidance for Creating an Electronic Administrative Record
Program Areas:  National Environmental Policy Act, Land Use Planning.

Purpose:  To establish policy and procedures for compiling an Administrative Record (AR) for Resource Management Plans, Environmental Impact Statements, and complex or controversial Environmental Assessments in electronic format, to prepare for likely appeal or litigation. 
Policy/Action:  
A. The Administrative Record

An AR is a well-organized compilation of all relevant documents that were considered or relied upon by persons involved in the decision, including documents which favor alternatives not selected or express criticism of the decision made.  The key concepts are that the record is organized and consists of important, substantive documents that were available to the decision-maker.  Important components of the AR include (See Chapter 11 of the Utah BLM NEPA Guidebook for a more complete list):

· Policy or guidance specific to the action being taken or the decision being made.
· Evidence of public involvement efforts and results including mailing lists and notification, such as Federal Register notices, for public meetings and internal and external comments, and summaries of public meetings.
· Responses to public and agency comments.
· Drafts of analyses or documents if the drafts were used in the decision process or the drafts were circulated for external comments.
· Working drafts (not subject to FOIA).
· Attorney-Client Privileged Documents (marked as such).

· Letters or memos, including emails, sent or received that are relevant to the action or decision.
2

· All NEPA documents and appendices made available to the public which are pertinent to the decision, including studies, technical reports, field evaluation notes, and other material incorporated by reference.
· All references cited in the document.

· Evidence of all interagency and tribal consultation.

· Applicant-submitted materials (other than proprietary information).
· Applicable interagency agreements related to the action.
An AR is not an unorganized “document dump” of everything in the case file (also called the “decision file”), whether or not it is relevant or relied upon by the decision-maker.  The AR does not include:

· Personal memorializations not distributed to colleagues, such as notes taken at meetings that are not official minutes.

· Unconsolidated and unreviewed staff comments on draft documents, “marked-up” drafts, and sticky notes.

· E-mail “chatter”, such as those discussing meeting arrangements and logistics.

· Drafts of documents that represent mere editorial edits from previous drafts.

· Multiple copies of “form” comment letters – one copy is sufficient, with a notation in the index such as, “5,274 copies of this letter received.”

Assembly of the AR begins as soon as the project is initiated.  It is crucial that the Decision File/Administrative Record file be maintained and kept current throughout the entire EIS process. Records are placed in the file as soon as they are created or obtained in order to document the steps taken and the rationale used to arrive at a final decision.  Documents that are part of the AR will be segregated, organized, indexed and converted to PDF (see below) as they are created.  Waiting until after the decision is signed and an appeal or litigation is filed (with a deadline for the AR imposed) virtually guarantees a substandard or incomplete AR submission. 

B.  Preparing an Electronic AR

Generally, an AR will now be filed with the IBLA/court and served on all parties in electronic format only.  (It is possible that a court could ask for a hard copy AR, but this would be rare.  If needed, a hard copy AR could easily be prepared from the electronic version by a service bureau.)

All documents in the AR will be converted to Adobe Portable Document Format (PDF) where possible.  (Databases and GIS coverages will probably not be convertible to PDF; Excel spreadsheets can be, but it may not be practical to do so.)  Adobe Acrobat Pro is a versatile tool for this purpose.  Acrobat can convert MS Word documents to PDF directly.  Documents 
available in hard-copy-only will need to be scanned to PDF.  The PDFs should be searchable (i.e., contain embedded text.)  Acrobat can also be used to redact documents as deemed necessary by the Solicitor.
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The PDFs in the AR will be arranged into a logical folder structure based on the categories used in the Index to the AR (see below.)  For a complex AR, a key to the folder structure which cross-walks folder nomenclature to AR categories can be a useful adjunct to the Index and should be prepared where needed.

All documents in the AR must be Bates-numbered when an appeal or litigation has been filed, and before it is provided to the Solicitor for review.  A Bates number is a unique identifying number placed on every page of every document in the AR.  There are a number of ways to accomplish this electronically.  Acrobat can Bates-number PDFs, so doing this task in-house may be practical for smaller ARs.  For larger or more complex ARs, however, it is probably better to obtain contract assistance.  There are legal service bureaus that can Bates-number large ARs at modest cost.  We have experienced problems in Bates-numbering already-assembled ARs, though, that can increase both cost and processing time.  Some of the problem areas include folder trees that are too deep, excessively long descriptive folder/file names, and folder/file names that contain special characters (especially a “dot” other than a filename-extension separator.)  For this reason, if you are using contractor assistance in assembling your AR, it is best to include Bates-numbering in the contract, so that the contractor can design a folder/file structure and naming convention that is compatible with their numbering software.
C.  The Index to the AR

An organized index to all documents in the AR must be prepared.  For each document, the index will contain a unique document number, the date of the document, “From” and “To” information (as appropriate), subject or description, file path/name of the associated PDF, and Bates number range.  The index will be prepared as an MS Excel spreadsheet.

Documents that we believe to be attorney-client privileged should be clearly flagged as such in the index.  This will facilitate review by the Solicitor (see below.)

A very useful feature to include in the index is a hyperlink to the referenced document in the AR.  Hyperlinking will be required for land-use planning ARs.  When the user clicks on the link, the associated PDF is automatically retrieved.  The link can be placed in a separate “click here” column in the spreadsheet, or the file/path name field can be made into a hyperlink.   However, note that in order to avoid breaking the links, the entire AR must be placed on a single piece of media (see below.)

Examples of AR indices and blank Excel spreadsheets for your use have been posted to TeamSpace at: http://teamspace/sites/rmpnepadocs/default.aspx?RootFolder=%2fsites%2frmpnepadocs%2fPlanning%20and%20NEPA%2fUT%2fAdmin%20Record%20Indices&FolderCTID=&View=%7bE6308081%2dC178%2d4873%2d95C8%2d8434267807B9%7d
D.  Filing the AR

When the AR is assembled and the index is complete, it must be copied to removable media for distribution to the Solicitor, the board/court, and all parties to the action.  Even an AR of modest size can total multiple gigabytes of data.  Adding Bates numbers can double the original size.  For an RMP-level document, the total size of the AR can easily reach 10 – 20 gigabytes of data.
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Removable media options for such a large volume of data are limited.  One obvious solution, a USB flash memory stick (“thumb drive”, “jump drive”, etc.) cannot be used, as they violate Bureau IT policy.  (This is for security reasons, as they can be lost too easily.  The fact that the completed AR is not confidential and is intended for distribution to external parties does not change this policy.)  One viable option is to burn the AR to DVDs.  However, if the Index is hyperlinked as described above, placing the AR on multiple disks will break many of the links.  (There are work-arounds for this, but they add a layer of complexity for either the AR compiler or the end-user.)  Another option is to use small external hard drives, but this is relatively expensive, particularly if there are many parties to be served.

Initially, one copy of the AR on removable media will be submitted to the Solicitor for review.  (For UTSO review, the AR can be posted to TeamSpace, a shared drive, or an FTP site.)  The Solicitor will review the AR for completeness and for any necessary redactions.  Only after the redactions have been made should the copies for distribution to the board/court and the parties to the action be prepared.

Timeframe:  This Instruction Memorandum is effective immediately.
Background:  As the agency’s evidence that its decisions comply with relevant statutory and regulatory requirements, a complete and well-organized Administrative Record (AR) is vital to support BLM’s decision-making process in the event of appeal or litigation.  This has been vividly demonstrated in the recent litigation of Utah’s 2008 Approved Resource Management Plans.  The purpose of this IM is to capture the “lessons learned” from compiling the ARs for these plans, especially as they relate to preparing an electronic version of the AR in today’s litigation environment.

This guidance is directed primarily toward ARs that are likely to support appeal or litigation.  These would be the ARs for RMPs, EISs, and complex or controversial EAs.  For more routine actions, it is anticipated that the AR would be compiled in the usual paper/file folder format.  (If such an action were appealed, an electronic AR could be prepared quickly from the relatively small hard-copy AR.) Thus, this guidance is intended to supplement, but not replace, previous guidance related to hard-copy AR preparation, including:

· Land Use Planning Handbook (H-1601-1), Appendix F-6;

· NEPA Handbook (H-1790-1), Appendix 10;

· Washington Office IM 2006-225, and the attached guidance from the Office of the Solicitor; and

· Chapter 11 of the Utah NEPA Guidebook.

Contact:  Don Ogaard, UT-935, 801-539-4032, dogaard@blm.gov.
D-Ogaard:dab  01/14/2010  (IM- Policy and Guidance for Creating an Electronic Admin Record)
