Draft Narrative – Module 4 Section 7 Interagency Cooperation
Slide 1 Title Slide Module 4 Section 7 Interagency Cooperation

Welcome to Module 4.  In the previous modules you have learned, definitions used in ESA,  the petition process, the listing process, recovery etc., Now we are coming to the section in ESA where many of you may spend a great deal of time.

Slide 2 (Introductory slide)

We commonly call it “consultation”, but the title gives a different emphasis.  In fact, the subtitle of Section 7 is Federal Agency Actions and Consultations.  Hi I’m . . .  and I, along with some other experts in the subject, will be your guides as we become more familiar with the section 7 process. (introduce speaker, qualifications, etc.,)

Slide 3
Section 7 of the ESA contains some of the Act’s most significant provisions.

Section 7 imposes requirements (or places responsibilities) upon federal agencies regarding listed species and critical habitat.   It establishes an expectation for Interagency Cooperation to implement the public policy established by the ESA - Keep species from going extinct!

Slide 4
Section 7 applies to ALL federal agencies, and applies EXCLUSIVELY to federal agencies.  However, many Federal actions are a response to a non-federal party, such as the issuance of a permit, license or the granting of funds for non-federal land projects.  As long as there is some federal tie, section 7 applies.
Slide 5
Under Section 7, federal agencies are directed to prevent species extinctions in two ways:  By ensuring that our actions do not jeopardize the continued existence of listed species or destroy or adversely modify critical habitat, and 

By implementing Proactive Conservation Programs – Affirmative Conservation Mandate

In this lesson we will cover how Federal Agencies fulfill their obligations under section 7 through consultation with either FWS or NMFS.

Slide 6
To accomplish this, once you have completed the module, you will be asked to complete some exercises and some scenarios that will determine how well you have absorbed the information presented.  

By the end of this module, according to section 7 of the ESA, you will be able to:  determine whether a proposed action requires consultation.  And given a proposed action requiring consultation, explain the steps of the consultation process, determine whether the consultation requirements are being fulfilled and provide justification.

Slide 7 (Module Route)
Because section 7 is a rather complex subject, we won’t cover it all.  What we will do, is cover the major topics of section 7 and those where you will likely spend the lion’s share of your time.  The Module Route is our road map to how we will approach the module.  Bear in mind, the order of topic coverage will not be the same as presented in the Act.   We will present the information in the manner in which a consultation is approached, which is not necessarily how it is portrayed in the Act.
The major components of the Section 7 process are:  

We will discuss each of the major components of the Section 7 process.  These are:  

Section 7a1: the Conservation Mandate which directs agencies to conserve species; Section 7a2 which notifies Federal agencies that they will consult on their actions.  (identifies the consultation process – there is a process for action agencies and one for the Services); We will talk about what information is required of a consultation, when it is required; we will spend some time on action areas and effects determinations.  Next, 7(b)(4)(c)  discusses the Documentation Needed to Initiate Consultation . . . Next slide

Slide 8 (Module Route con’t)
Section 7d identifies what agencies can and cannot do as far initiating projects until the consultation process is completed.  Next we’ll talk about the Biological Opinion – what the action agencies receive from the Services.  We’ll talk about the Services process, timeframes and what an Incidental Take Statement is and what it does.  Finally we’ll talk about Special Cases focusing our discussion on Emergency Consultation and conferencing.  

Emergency Consultation involves natural disasters, casualties, and national security or defense emergencies

Section 7a4 is the section that deals with proposed species or proposed critical habitat; 

To really understand the endangered species act, one must read the law in concert with the regulations found in 50 CFR . .. . (add link here).  We will provide references to the regulations throughout the module so you if you’d like more information you’ll know where you can find it.  

Let’s start by looking at what Section 7(a)1 says . 

Slide 9 (Transition slide 7(a)(1)

Slide 10
In section [7(a)(1)], Congress wrote: 

 “… all Federal agencies shall …utilize programs or authorities in furtherance of the purposes of this Act by carrying out programs for the conservation of endangered species and threatened species…”  Federal agencies are not given a choice here –  all and shall pretty much direct agencies on their responsibilities.  

Federal agencies are supposed to develop conservation programs for listed species that the agency is able to support, regulate and/or enforce.  Here, Congress backed off a little, realizing perhaps, that there could be limitations to what an agency is able to do.  Some managers may think they don’t have the ability to fund conservation programs or projects to benefit listed species, but Congress gives them the authority to do so.

Provide an example.  For example, BLM may alter the season of use on certain livestock grazing allotments to avoid the breeding season for a T or E species.  NRCS Farm Bill, DOD has the Sikes Act.  The program does not specifically need to say ESA, but complies with ESA through its implementation.  Agencies are authorized to spend money under ESA.

Slide 11 (Transition Slide 7(a)(2))

Beginning with the next slide we’ll spend some time discussing section 7(a)(2) – the consultation process,  which is where the many of us will spend our time.  

Slide 12 

Section 7a2 directs agencies to evaluate their actions on listed species and designated critical habitat and to discuss these actions with the Services.  Consultation evaluates the effects on listed species and final designated critical habitat. 

Actions are identified in 50 CFR 402.02 as those activities or programs … authorized, funded, or carried out, in whole or in part, by Federal agencies.  This is referred to as a Federal nexus which may require consultation.  We’ll discuss how to determine whether or not consultation is needed shortly.

Slide 13
All federal agencies must consult if their actions have the potential to affect a listed species.  However two agencies have additional responsibilities under the ESA.  

The agencies to which the Secretary of Interior has designated ESA responsibilities are the National Marine Fisheries Service (NMFS) and the Fish and Wildlife Service (FWS).  

The National Marine Fisheries Service is responsible for anadromous and marine listed species while the Fish and Wildlife Service is responsible for all other species

Slide 14
The purpose of 7(a)(2) (or consultation) is to ensure proposed actions do not cause jeopardy to listed species and do not adversely modify critical habitat.  The best scientific and commercial data available are used to make the determination of if (or how) an action will affect a listed species.  The focus for consulting is on listed species and designated critical habitat

Specifically 7(a)2 says that:

“Each Federal agency shall, in consultation with and with the assistance of the Secretary, insure that any action authorized, funded, or carried out by such agency…is not likely to jeopardize the continued existence of endangered species or threatened species or result in the destruction or adverse modification of habitat…each agency shall use the best scientific and commercial data available.
Slide 15
The question many of us have is “When is Consultation required”?  The answer is “it depends”.  The real answer initially, is for the action agency to decide.  

The action agency evaluates the proposed project and answers whether listed species or critical habitat occur (or possibly occur) within the action area? As will be apparent in a few slides, determining the action area (as well as species occurrence) may take some research on the part of the action agency biologist.   

If the answer is yes, a listed species or critical habitat occurs there, the action agency determines if, or how the proposed action will affect the listed species or critical habitat.  This is the “Effects Determination”.   The different types of effects determination will be explored in upcoming slides.  But keep in mind that the need for consultation is triggered by a “may effect” determination.

Slide 16 (Transition Slide – Action Area)
Slide 17 
Previously, we discussed evaluating the area of the proposed project. This includes the action area.  Many times we think of the action area as simply the area immediately impacted by the project.  However, the project area is - all areas affected directly or indirectly by the Federal action.  The action area can be larger than the impacted area and it could be miles apart and it may include areas outside the federal agency’s control.   .  To complicate matters even more, the species may or may not occur there.

The next few slides provide examples of action areas.

Slide 18

Here is a simplified depiction of what we might consider as the Action Area.  Explain slide.  We also should talk about direct and indirect effects.  Direct effects are effects that are at the same time/same place.  Indirect effects occur later in time and are reasonably certain to occur.  
Provide example:  military base, noise effects off base

River activity affecting water temperatures downstream

Slide 19

This depiction is a little more complex

Slide 20
Animated Slide: Here is a much more complex visualization of an Action Area with 2 species, one of which has a range not entirely inclusive of the action area.. Perhaps from a major construction action . . . Explain slide w/ transition to consultation process
Slide 21
The section 7 consultation process can be initiated by a Federal agency or its non-Federal applicant by contacting the Services to discuss the proposed action.  Official correspondence is not needed; contact can be initiated through a phone call or a meeting.

Information gathered by the action agency during discussions may include a list of listed species, designated or proposed critical habitat, and/or additional technical assistance.  A species list can be obtained by going on-line to www.fws.gov/... or by contacting the Services.
The type of consultation is determined once the action has been evaluated for species or habitat occurrence within the action area.

Slide 22 (Transition Slide – Effects Determination)
Slide 23
As part of the consultation process, it is the responsibility of the action agency to make an effects determination on how the proposed action affects listed species and their designated critical habitat.  

If a listed species or critical habitat is present in the action area, the outcome of the effects determination can be:

A “no effect” determination, which means that no further consultation is required or

A “may affect” determination, which will continue consultation as either informal or formal.  Consultation, if you’ll recall, is triggered by a May Effect determination.

Even though no effect findings are the responsibility of the action agency, documentation is still required.  The next couple of slides visually depict the effects determination process.

Slide 24
Under section (7(a)(2), consultations can be either informal or formal
Informal consultation – is a process through which Federal agencies can meet their consultation requirement for actions that are “not likely to adversely affect” listed species and/or their critical habitats.  

Informal Consultation allows the action agency to discuss the project and actions with the Services.  It helps assess whether there is a need to enter into formal consultation - meaning the action is likely to adversely affect a listed species or critical habitat.

Slide 25
Informal consultation includes a variety of communication methods: phone calls, e-mails, site visits, meetings, letters, etc. 

It helps identify affected species and/or critical habitat

It helps determine the potential effects of the proposed project

It allows agencies to explore ways to reduce or avoid adverse effects and 
It helps determine whether formal consultation is necessary

Slide 26
How does one go about determining whether the action is Not Likely to Adversely Affect a listed species or designated critical habitat? The “Not Likely to Adversely Affect” conclusion is appropriate if the effects to a species or its critical habitat are likely to be wholly beneficial, discountable, or insignificant. If, after reviewing all aspects of the project and reviewing the species needs, the project is beneficial, discountable or insignificant, the effects determination would be a NLAA.  

Once a “may affect” determination has been made by the action agency and the action is “Not Likely to Adversely Affect” a listed species or its designated critical habitat, the analysis is submitted to the Services for concurrence. The Services must concur in writing with the determination.  Once that occurs, informal consultation is concluded.  

Slide 27
When a Federal action is “Likely to Adversely Affect” a listed species or its critical habitat, the Federal agency initiates mandatory formal consultation in writing  with the US Fish and Wildlife Service or the National Marine Fisheries Service.

Emphasize “if you can’t say “no effect” or can’t make a case for NLAA, then LAA – err on the side of the species!  LAA includes when you don’t know the effects. The action agency has the responsibility to use the best scientific data available to come to a conclusion.  

In order to enter into formal consultation, the action agency prepares a document (in ESA it is called a Biological Assessment), which is the next topic.

Slide 28 (Transition slide – Biological Assessment)
In ESA, the documentation required to initiate consultation is referred to as a Biological Assessment or BA.  ESA requires preparation of this document under conditions we will discuss next.  Sometimes agencies use different terms for documents used in consultation.  For example, the Forest Service may call the document a Biological Evaluation.  Some offices may use a BE for actions that do not meet the criteria of a BA, as defined by ESA or if the impacts of the action do not meet the trigger of formal consultation.  Whatever your agency calls this document, the information required is essentially the same, whether we are talking formal, informal or no effect.  

Slide 29
Before formal consultation can be initiated, it is the responsibility of the action agency to develop a document (biological assessment) to identify any endangered species or threatened species or designated critical habitat which is likely to be affected by such action.  This begins with a list of the species or habitat that might be affected by the action.  This list, in most cases, can be obtained on-line by going to the local FWS Ecological Services or NMFS website.  

A biological assessment (BA) is required for:

Major construction actions occurring within the action area.  What is a major construction action?  Pipelines, transmission lines, open pit mines, renewable energy farms, etc.  If it requires an EIS, it is likely a major construction action; or
Significant effect to the quality of the human environment or

When the Federal agency or applicant wants an exemption to the Section 7(a)(2) process

The biological assessment criteria can be found at 50 CFR 402.12
Slide 30
Items to be included in BA:

The BA contains a detailed description of the proposed action; not the project and/or its alternatives.  If possible, you may want to make any listed species mitigation a part of the proposed action.  If requested, the Services can help you design the project to either eliminate or minimize impacts to listed species or critical habitat.

The project location, including maps of action area,  Is there any documentation of species occurrence in the action area?  Status surveys? What does the literature say?  

(next slide)

Slide 31
Effects determination - 

Effects of action on listed species or critical habitat (Direct/Indirect, Cumulative -not to be confused with NEPA)

Cover letter requesting formal consultation, outlining the species involved, effects determination, location

Remember:  The more information you provide to the Services in the consultation package, the fewer questions they will have.  If they don’t have the information they may have to make assumptions and that might not have the outcome you hope to receive.  In addition, consultation may be delayed while the requested information is gathered and submitted.

All documentation must be submitted to the Services before consultation can begin
Slide 32
Just to clarify that there is a difference between the cumulative effects in a BA vs. a NEPA document – Cumulative effects when referring to an action in a BA pertains to what is expected to occur in the future.  For example a section of state land, although currently undeveloped, is expected to be sold and developed into a residential community.  Although not developed now, state planning documents have identified this area for development which means it is reasonably certain to occur.  ESA also only deals with non-federal actions … because Federal actions are subject to section 7.  

In NEPA cumulative effects are concerned with past, present and future actions, are not limited to only non-federal actions and are expected to occur in the reasonably foreseeable future.
Slide 33 New Slide Initiation of Informal Consultation
What kind of documentation is required for Informal Consultation?  Or for that matter, what kind of documentation do you need to make a No Effect determination?

The criteria is not laid out specifically in ESA for informal consultation but documentation is required by the regulations (50 CFR 402.14c) .  Surprisingly, or not, the documentation looks very similar to the BA requirement.  

Even a No Effects finding requires documentation.  You may not need to provide it to the Services, but it may protect you from a lawsuit.  You still need to show how you came to the conclusion you did and the rationale behind that conclusion.

 Slide 34 (Switched order of next 2 7d slides)
Consultation is supposed to take place on proposed actions, not on projects for which significant commitments, e.g., construction, contracts, have already occurred.  Section 7(d) restriction remains in effect from the time of the “may affect” call when consultation is initiated until consultation is completed.  If the Opinion is jeopardy or adv. mod., it is in effect until the action agency advises the Services which RPA will be implemented.

7(d) has been of interest especially when ongoing actions may affect newly listed species.  In these cases you have to determine what actions are still under the control and discretion of the action agency.  What can be changed, and what can’t be changed, legally.  
Example:  If a species is listed and is being affected by a dam, the dam (concrete structure) becomes part of the baseline, but the operational components such as flow, water levels, operation of hydro turbines, etc. can potentially be modified.

Congress added section 7(d) to the Act in 1978 following the incident in which the Tennessee Valley Authority almost completed construction of the Tellico Dam and then requested consultation, only to get a jeopardy opinion on the impacts to the snail darter.  With the dam already in place, there weren’t many options available to avoid jeopardy, since the presence of the dam as constructed, no matter how it was operated, was primarily responsible for the call.

Slide 35 

Once consultation is initiated action agencies can’t make any I/I Commitment of Resources.  This restriction is primarily intended for those actions that would preclude some options in avoiding jeopardy/adverse modification.

For example, an agency’s proposed action is to construct a transmission line across a certain route of federal, state and private land.  The agency cannot start construction on the State and private lands while awaiting the BO, because that would limit the Services ability to alter the route, if necessary to avoid jeopardy or adverse modification of critical habitat.  

In some cases, there is a formal determination by the action agency for the record.  In most cases there is no actual determination since they are consulting on a proposed action.

The Services can provide advice.  However, any advice provided by the Services would address actions that may impact the species, and for which a RPA would most likely be applied.

If Federal action agency asks for concurrence with their 7(d) determination, the Services will generally not formally respond.  If we are wrong, we could be brought into a lawsuit.

Section 7(g) is the section of the ESA pertaining to getting an exemption from 7(a)(2).  There are several prerequisites for being eligible for the exemption, one of which is not making any irreversible/irretrievable commitments.  Therefore, if the Secretary determines that such commitments have been made in violation of 7(d), there can no exemption and there are few options remaining to continue with the project. 

Slide 36 (Transition slide – Biological Opinion)
Slide 37
The response to the action agency from the Services is called the Biological Opinion. It is a “written statement setting forth the Secretary’s opinion”.  This document summarizes the information presented by the action agency, evaluates how the proposed action affects the species or its critical habitat and whether the action will rise to the status of jeopardizing the continued existence of a species or result in adverse modification of critical habitat.

Slide 38
If jeopardy or adverse modification is found, the Secretary shall suggest reasonable and prudent alternatives…” 7(b)(3)(A)

“Reasonable and prudent alternatives” refer to those actions the Services believe are necessary or appropriate to minimize the impacts, i.e., amount or extent, of incidental take.

Slide 39
A BO also contains an Incidental Take Statement (except in the case of plants), which we will discuss in more detail in upcoming slides.  RPAs; Terms and Conditions those are mandatory actions the Services require the action agency (or applicant) to implement, which include, but are not limited to Monitoring and/or reporting requirements.  Some type of reporting is required in order for both agencies to assess the progress of the action and its’ impact on the species/CH. Conservation recommendations are discretionary actions provided by the Services, the action agency may choose to undertake.  These are advisory in nature.   Also included will be a statement on under what conditions re-initiation of consultation would be required.
Slide 40
Formal consultation is concluded 90 days after initiation, provided there is no applicant involvement and the consultation package submitted to the Services was complete.  Consultation can be extended, if the action agency and the Services mutually agree to the extension.  If the action agency wishes to review a draft of the BO, an additional 45 days is added to the consultation.  

Complexities in the legal system often require extensions in completing consultation

Slide 41
If an action is represented by a permit or license applicant, the Services will provide a written explanation for extension but no consent is required from the Federal agency 7(a)(1)(B)(i).  What do we mean by “applicant”?  An applicant is essentially anyone (including corporations and state governments) who requires formal approval or authorization of a Federal agency as a prerequisite to conducting an action.  e.g., a third party,.  Perhaps a power company that is requesting the transmission line we referred to in a previous example.  Since consultation is between federal agencies, an applicant may request applicant status but any correspondence must still go through the action agency.  

If the consultation period is extended for more than 60 days (>150 days in total), the Services must have consent of the applicant.

Slide 42 (Transition slide – Incidental take)
Slide 43
Incidental Take refers to takings that result from, but are not the purpose of, carrying out an otherwise lawful activity conducted by the Federal agency or applicant”.  The regulations regarding incidental take can be found in 50 CFR §402.02

Slide 44
A biological opinion must include an Incidental Take Statement, even if no take is being exempted . . . Except when the action involves listed plants.   §7(b)(4), section 9 , 

An incidental take statement is provided as part of the consultation package to articulate the amount or extent of take expected from the proposed action and to minimize the effects of the action under consultation.

Incidental take should guarantee: that “…the taking of an endangered species or threatened species incidental to the agency action will not violate §7(a)(2)…” [7(b)(4)(B)] or section 9.

Emphasize:   The reasonable and prudent measures and terms and conditions may only make minor changes to an action
Slide 45 (split into 2 slides)
Not all listed species of section 7(a)(2) of the Endangered Species Act are treated equally with regards to “take”.

The ESA does not generally prohibit the incidental take of listed plants and therefore a biological opinion for these species does not contain an incidental take statement, reasonable and prudent measures, or terms and conditions.

Slide 46 (new slide)
However, listed plants do have limited protection from removal or destruction in areas under Federal jurisdiction as well as non-Federal lands if the listed plant is protected under State law.

Slide 47
Incidental “take” may be expressed in a variety of ways such as:

the number of individual animals that would be “taken”.  If this cannot be estimated, then the percentage of an affected population may be used.  If the percentage of the population estimate is impractical, following an explanation of why it is impractical, an ecological surrogate or habitat marker to represent extent of “take” may be used

Take must be quantifiable.  Needs to be a trigger for reinitiation

Example:  NW Forest Plan?.   
Slide 48

A requirement in a completed biological opinion will include a statement on under what conditions a consultation must be reinitiated.  Items that might trigger a reinitiation include:
If the amount of expected incidental take is exceeded.
If new information reveals effects of the action that were not previously considered.
If the original action that was consulted upon is modified in a way that alters the anticipated effects, such as timeframe, T&C not met.
If a new species/CH is listed that may be affected by the original action
Slide 49 (Transition slide – Special Cases)

Slide 50

We described instances that don’t fit neatly into a consultation category as “special cases”. They include early, emergency and conferencing.  We won’t discuss early consultation, other than to say that it is a process requested by a Federal agency on behalf of a prospective applicant under section 7(a)(3) of the Act (50 CFR 402.11).

Emergency consultation – consultation resulting from acts of God, disasters, casualties, national defense or security emergencies (50 CFR 402.05).  In Emergency consultation,  an action agency can incorporate listed species concerns into their emergency response activities.  If a listed species or CH is involved, consultation is initiated once the emergency is resolved.

Conferencing is a discussion between a Federal agency and the Services regarding the impact of an action on proposed species or proposed critical habitat (50 CFR 402.10).   The process of conferencing and consultation are similar and can provide comparable end products and resolutions.

Slide 51 (New Slide) Emergency Consultation
Slide 52 Conferencing
Can be formal or informal for proposed species or proposed critical habitat 

May result in a letter, memo or formal conference opinion

Recommendations to minimize or avoid adverse effects may be included

If take is authorized it does not become effective until the species is listed

Terms and conditions may also be included but these do not need to be adhered to until the species listing becomes final

BLM policy is not to conference on a action that is NLAA.

.Slide 53 Exercises
You have completed the lecture phase of the module.  Now it’s time to see how well you absorbed the material.  Whenever you're ready go to the next slide 

Slide 54 Exercise questions 1-3 – slide to be deleted
Q1:  What is required of all federal agencies per Section 7(a)(1)?

A1:“… all Federal agencies shall …utilize programs or authorities in furtherance of the purposes of this Act by carrying out programs for the conservation of endangered species and threatened species…”

Q2:  What is required of all federal agencies per Section 7(a)(2)?  

A2:  Section 7a2 directs agencies to evaluate their actions on listed species and designated critical habitat and discuss these actions with the Services. “Each Federal agency shall, in consultation with and with the assistance of the Secretary, insure that any action authorized, funded, or carried out by such agency…is not likely to jeopardize the continued existence of endangered species or threatened species or result in the destruction or adverse modification of habitat…each agency shall use the best scientific and commercial data available.” [7(a)(2)]

Q3.  What is the difference between “consulting” and “conferencing” per the ESA?

A3:  Consulting is an interactive process between an action agency and the Services.  It places responsibilities upon federal agencies to determine if/or how their action(s) will impact a listed species or designated critical habitat. 
Conferencing – is a discussion between an action agency and the Services regarding the impact of an action on proposed species or proposed critical habitat.   Both conferencing and consultation are similar in procedure and can provide comparable end products and resolutions.

Slide 55 Exercise questions 4-5 – slide to be deleted

Q 4:  What are the timeline requirements associated with Section 7 consultation?

BA  180 days from time a species list is requested.

BO  Consultation should be completed in 90 days from the time the services receive a complete BA.  135 days from initiation which includes a 45 day extension period

Q 5:  How can the 90-day consultation period be extended with/without an applicant?

A 5:  With Applicant:  Informed extension is needed, in writing, before 90 days .  Applicant provided with reason for extension, information necessary to complete consultation and estimated completion date.

With Agency:  Both agencies must mutually agree to an extension.

Slide 55 (Exercise Scenarios 1-3 – slide to be deleted Q6-14)
Need three scenarios:  1 easy – perhaps no effect, 1 moderate, 1 more difficult

Questions to be answered for each scenario:  

1.What is the proposed action?

EX:  

1a.  Foot race in potential russet-bellied hornblower (a candidate species) habitat.  One sighting 10 years ago.  Race run outside breeding, nesting, fledging season on existing roads. No vegetation disturbance.  Staging area in parking lot 100 participants + spectators.

1b.  

1c  Regional OHV race in occupied endangered species habitat.  Promoter wishes to race during breeding season, expect high level of multi-age participation over 3 day period . . .

2. Does the proposed action warrant consultation?  Why or why not?

3. What is/are the specific requirement(s) in the ESA of 1973 that affected your decision (justify your answer)?

Slide 56 Exercise questions 15-17 – slide to be deleted
Q 15.  What is the purpose of a biological opinion according to the ESA?
A15:  to ensure that if a listed species occurs in a project area that the agency action will not result in jeopardy or adverse modification of critical habitat.
Q 16.  Who provides the biological opinion?

A 16:  Either the National Marine Fisheries Service or the US Fish and Wildlife Service or both.

Q. 17:  What is included in a Biological Opinion?
A 17:   Summary of proposed action, Whether jeopardy or adverse modification will result from action.  ITS (wildlife), RPAs, Conservation recommendations, Terms and Conditions, (RPMs if jeopardy)
Slide 57 Exercise questions 18-22 – slide to be deleted
Q 18:  Why is a Biological Opinion necessary? (seems redundant) 

A18:  Ensures that agency actions will not jeopardize the continued existence of a listed species or result in adverse modification of critical habitat.  Provides agencies with ITS so that a limited number of species may be taken as a result of the proposed action.
Q 19:  Under what conditions is a Biological Opinion required to be completed?
A 19:  When formal consultation is requested by action agency or applicant as a result of a LAA determination.
Q 20:  What is the purpose of a Biological Assessment?
A 20:  To ensure that any action that is funded, authorized or carried out by an action agency is not likely to jeopardize the continued existence of any listed species or result in adverse modification of critical habitat.  

Q 21:  Who provides the Biological Assessment?
A 21:  The Action Agency or an applicant  
Q 22:  What is included in a Biological Assessment?  
A22:   Description of proposed action, who what when where and why, maps of affected area, species description and effects of proposed action on listed species or critical habitat, literature reviews, species documentation, cumulative effects, direct/indirect effects, cover letter.
Slide 58 (Exercise questions 23-24 Slide to be deleted)
Q 23:  When is a Biological Assessment required to be completed?
A 23:  A BA  is required for:

Major construction actions occurring within the action area, or

Significant effect to the quality of the human environment or

When the Federal agency or applicant wants an exemption to the Section 7(a)(2) process

Whenever an action agency determines that an action may result in a likely to adversely affect a listed species or result in adverse modification of critical habitat.
Q 24:  Why is the Biological Assessment necessary? 

A 24:  Whenever an action agency determines that an action may result in a likely to adversely affect a listed species or result in adverse modification of critical habitat.
Slide 59 (Exercise Scenarios 1-3 – slide to be deleted Q25-34)

Need three scenarios:  1 easy – perhaps no effect, 1 moderate, 1 more difficult

Questions to be answered for each scenario:  

1. What is the proposed action?

2. Is the consultation process and requirement under the ESA being properly followed?

3.  What is/are the specific requirement(s) in the ESA that affected your decision (justify your responses)

1a:  Jack is a new biologist on the Hidden Valley District.  He has been asked to review a road proposal to allow access to a small (20 acre) parcel of land ….
Slide 60 (Transition slide – Review)
Before we conclude this module, let’s do a quick review of the major topics.  

Slide 61
Under Section 7, federal agencies are directed to prevent species extinctions in two ways:- Agency actions are not to jeopardize the continued existence of listed species or destroy or adversely modify critical habitat, and 2) to implement Proactive Conservation Programs 

Action agency enters into informal consultation, if conclusion is NLAA .
Action agency enters into formal consultation, if conclusion is LAA.
Slide 62
A biological assessment or biological evaluation is submitted to the Services by the action agency.  The action agency cannot engage or proceed in carrying out the project until consultation is completed to ensure that a full complement of alternatives, if needed, are still available to pursue. The consultation time clock is not started until the Services have all the necessary information.

Services submit a biological opinion that determines whether the project will jeopardize the continued existence of a species or result in adverse modification of critical habitat.  The BO may also contain an incidental take statement, in the case of wildlife, terms and conditions, conservation measures, reasonable and prudent alternatives, etc.  Consultation should be completed in 135 days including an extension, if requested.  Conferencing is similar to consultation but occurs with proposed species and proposed critical habitat.  A conference can be converted to a consultation if the species becomes listed.

 Slide 63 (Transition slide – Conclusion)
We’ve just completed Section 7, Interagency Cooperation

By now, you should have completed the exercises and scenarios highlighting the consultation process. If you remember, the objectives of this module were …

Slide 64
Given a proposed action, determine if consultation is required and provide justification per the applicable guidance listed in section  7 of the ESA.  And, given a proposed action that will undergo consultation, determine if the consultation process/requirements are being fulfilled and provide justification in accordance with section 7 of ESA.

 Slide 65
Section [7(a)(2)] consultation has been the most valuable and frequently used avenue of interagency involvement in the conservation of listed species.

Furthermore, if all Federal agencies fully engage in the [7(a)(2)] authority, species recovery could be more likely and therefore [7(a)(2)] responsibilities would lessen

Slide 66
In the extensive history of informal and formal consultations, cumulatively numbering in the hundreds of thousands, only a handful of projects have been halted as a result of potential impacts to listed species.

Even with projects where adverse impacts are expected, the Services work with the consulting agency and Applicants to develop alternative ways to undertake the project.

A parting thought:  The take home message of consultation is to engage in it early.  Contact your FWS or NMFS colleagues and engage them early in the process. Call them, talk over the project, invite them to the field to discuss.  Although the process sounds complicated, and sometimes is, it can go ever so much more smoothly with early coordination.

Thanks for your participation.  Whenever you’re ready, continue on to the next module . . . Section 9, Prohibited Acts.

