ENGLE ACT MILITARY WITHDRAWAL PROCEDURES
Introduction:  This document describes the procedures for effecting a withdrawal of Public lands for military purposes when the proposed withdrawal is greater than 5000 acres.  In such cases Public Law  (P.L.) 85-337, known as the Engle Act, pertains and requires the approval of Congress before a withdrawal can be made.  The Engle Act applies to both initial withdrawals and renewals of existing withdrawals made under that authority.

Other Authorities

Other public laws can apply to the withdrawal of public lands for military purposes.  The Military Lands Withdrawal Act of 1986      (P.L. 99-606) concerns expired withdrawals at six installations (Army: Forts Wainwright, Greely, and Bliss; Air Force: Nellis and Luke Air Force Bases; Navy:  Fallon Naval Air Station).  The legislation provides information unique to the extension of withdrawals made under this authority.
Virtually all federal environmental laws that govern the management of federal lands also apply to withdrawn military lands.  However, the environmental procedural requirements that apply to the withdrawal of public lands for military purposes, and to the subsequent extension, expansion or revocation of such withdrawals, are prescribed primarily through two public laws:  the Federal Land Policy and Management Act of 1976 (FLPMA; P.L. 94-579) and the National Environmental Policy Act of 1969 (NEPA; P.L. 91-190).  These in turn provide the mechanisms to identify other relevant federal environmental laws.

Filing an application for military withdrawal or extension of an existing withdrawal requires that certain information be provided.  These requirements are found at Section 3 of the Engle Act and 43 Code of Federal Regulations (CFR) §2310.1-2 and §2310.1-3, and are described below.
Withdrawal Procedures

Refer to the flowchart (Figure 1) for a graphic summary of the withdrawal process.

Preapplication Consultation (43 CFR §2310.1-1).  The Military Service consults with the appropriate Bureau of Land Management (BLM) State Office, or delegated office, to discuss the general requirements and responsibilities in seeking a withdrawal.  Consultation should occur as early as possible to allow sufficient time to adequately plan for the various steps in the withdrawal process.
A desired outcome of Preapplication Consultation is an Interagency Agreement (LAG) between the BLM State Office (or delegated office) and the Military Department or installation.  The LAG defines roles and expectations for preparing the:  
Withdrawal Application; 
NEPA document; if the document is to be an Environmental Impact

     Statement (EIS)then the LAG also discusses responsibilities for
     the EIS Program Plan, prepared after the Public Scoping phase; 

Management Plan, which addresses the division of resource management
     responsibilities among agencies.  It is not a detailed plan about  

     how to manage the resources, but rather who manages which

     resources;

BLM findings and recommendations based on the completed application
    (which includes the final NEPA document).

Preapplication Consultation outlines how the BLM and the Military Department envision accomplishing the above components of the withdrawal application process.

Submission of Application (43 CFR §2310.1-2).  Normally, an application is filed early in the process to “segregate” the lands from new interests or rights that would interfere with the proposed withdrawal.  Also, the sooner the filing is made the easier it is for the BLM to set up project tracking and establish working relationships with the Military Department to prepare the NEPA documentation and any other required reports.

While it is preferable to have a complete application package submitted to the BLM for processing, this usually does not happen.  Generally an application containing the administrative information elements is filed with the BLM as early in the process as possible, with the NEPA documentation and other reports submitted at a later date.  Therefore, and EIS and statements concerning duration of the proposed withdrawal, suitable alternative sites, and use of water would typically not be part of the initial application.
The information required for a “complete” application is listed at    43 CFR §2310.1-2(c), §2310.1-3(b) and §2310.3-2 and at Section 3 of the Engle Act.  Each application is unique, based on the specific circumstances of the proposed withdrawal action.  The information requirements are driven by the proposed activities on the withdrawn land, the environmental setting, and the public’s issues identified through the scoping portion of the NEPA process. 

Application Content:

There is no application form, but rather a one or two page cover letter transmitting the required information and documents.  The information package must include:

1. The name and address of the applicant.  Where the organization intending to use the lands is different from the applicant, the name and address of such using agency shall also be included [43 CFR §2310.1-2 (c)(1) and Engle Act Section 3(1)].  The “applicant” is the Military Department.  The name and address is that of the person delegated the authority to file an application, usually an Assistant Secretary.  The BLM also needs the name, address, and phone number of the person (installation and/or major command) who is the primary point of contact for all aspects of preparing and processing the application. 

2.  A statement of the delegation of authority to the official acting submitting the application on behalf of the department or agency, substantiating that the official is empowered to act in such a manner [43 CFR §2310.1-2(c)(2)].

3.  If the applied-for lands are wholly or partially under the administration of any department or agency other than the DOI and the applying Military Department, a copy of the written consent of the head of the department or agency concerned shall accompany the application.  This consent must detail the relationship of their existing withdrawal to the proposed withdrawal, e.g. which is the superior withdrawal.  The Secretary of the Interior can not make, modify, or revoke a withdrawal for a non-Interior department or agency without the consent of the head of that agency  [43 CFR §2310.1-2(c)(3)].  The BLM can assist by researching the Master Title Plats to determine if there are any other withdrawals affected by the application.
4.  The type of withdrawal action being requested and whether the application pertains to the making, extension (renewal), or modification of the withdrawal [43 CFR §2310.1-2(c)(3)].

 5.  Location of the area involved, to include a detailed description of the exterior boundaries and excepted areas, if any, within such proposed withdrawal and reservation [Engle Act Sec. 3(2)].

6.  Gross land and water acreage within the exterior boundaries of the requested withdrawal, and the net public land, water (off-shore or State owned – surveyed out), or public land and water (not surveyed 
out – Federal owned) acreage covered by the application [Engle Act  Sec. 3(3)].  BLM can assist with determining the status of water bodies.  Specifically, provide:
a. the legal description of the entire land area that falls

      within the exterior boundary of the affected area and the total
      acreage of such lands;

b. the legal description of the lands, Federal or otherwise,

within the exterior boundaries which are to be excepted from the requested action, the acreage of the excepted lands, and the net remaining acres of all Federal and non-Federal lands within the exterior boundaries; and

c. acreage of all the non-Federal lands, which could return to

Federal ownership or be acquired and would become subject to the withdrawal [derived from 43 CFR §2310.1-2(c)(5)].

Either the Military Service or the BLM should develop this information, but it would be helpful and speed the process if the information was provided by the military.

7.  If the application is for a withdrawal that would overlap or add lands to one or more existing withdrawal(s), the application shall also contain:

a. a listing of each existing withdrawal, including the project

name, if any, the date of the withdrawal order, the number and type of order, if known, or, in lieu of foregoing, a copy of the order;
b.  as to each existing withdrawal that would be overlapped by the requested withdrawal, the total area and a legal description of the area that would be overlapped; and

c.  the total acreage, Federal or otherwise, that would be added to or deleted from the existing withdrawal, if the new application is allowed [43 CFR §2310.1-2(c)(6)].
This information should be available form the BLM Master Title Plates and related case files.

8.  The purpose(s) for which the area is proposed to be withdrawn, or if the purpose(s) is classified for national security reasons, a statement to that effect [Engle Act sec. 3(4) and 43 CFR        §2310.1-2(c)(7)].  The term “purposes” includes such activities as research, development, test, and evaluation; maneuver training; weapons firing; aerial gunnery, rocketry and ground support; range impact areas; electronic warfare and countermeasures training; and other defense-related purposes.  Where needed a classified statement of purpose(s) shall be prepared and may be made available to appropriately cleared Executive Branch and Legislative Branch personnel with a verified need to know.  In the case of applications that are not classified, an analysis of the manner in which the lands, including their natural and cultural resources, would be used to implement the withdrawal’s purpose is to be provided.
9.  The extent to which the lands embraced in the application are requested to be withheld from settlement, sale, location or entry under the public land laws, including the mining laws [43 CFR         §2310.1-2(c)(8)].

10. Whether, and if so to what extent, the proposed use will affect continuing full operation of the public land laws and Federal regulations relating to conservation, utilization, and development of:


a.  mineral resources


b.  timber and other material resources

c.  grazing resources

d.  fish and wildlife resources


e.  water resources


f.  scenic, wilderness, and recreation and other values [Engle
          Act Sec. 3(7)], and


g.  Native American sacred sites or traditional use areas.

These impacts are to be analyzed for the lands to be withdrawn, as well as for adjacent public and non-public lands.  Adjacent public and non-public lands include those lands which will be impacted by effects of the proposed action such as noise, visual quality impairment, or air quality but which are not lands proposed for withdrawal.  The analysis is to include how the lands will be affected by the proposed action, including the economic impact of any change in use on individuals, communities, and the nation [43 CFR §2310.3-2(b)].  Typically the analysis is not contained in the applications itself, but in the NEPA documentation that is necessary to complete the application.

11.  The type of temporary land use that, at the discretion of the BLM authorized officer may be permitted or allowed during the segregation period, in accordance with 43 CFR §2310.1-2(c)(9).

12.  An analysis and explanation of why neither a right-of-way under section 507 of the FLPMA, nor a cooperative agreement under section 302(b) of the FLPMA would adequately provide for the proposed use [43 CFR 2310.1-2(c)(10)].  Generally, the answer here is that only a withdrawal will transfer jurisdiction, giving the military the control it needs over activities on the lands, and the proposed military use cannot be statutorily accommodated under either a right-of-way or a cooperative agreement.

13.  The duration of the withdrawal, with a statement in justification thereof.  The statement that “Where an extension of an existing withdrawal is requested, its duration may not exceed the duration of the existing withdrawal” is applicable only to administrative withdrawals [Engle Act, Section 6; 43 CFR 2310.1-2(c)(11)].  Interpretation of the intent of Congress, as found in Section 204 of the FLPMA and related policy guidance, influence the recommended duration for a congressional withdrawal.  The only specific constraint identified by the DOI Solicitor’s office is that a specific number of years must be stated, e.g., “indefinite” is not legally acceptable.  The Administration has consistently requested withdrawals of 25 years for military purposes.  Any recommendation longer than 25 years will be precedent setting and must be justified
14.   A statement as to whether any suitable alternative sites are available for the proposed use(s), which the requested withdrawal action would displace.  The statement shall include a study comparing the projected costs of obtaining each alternative site in suitable condition for the intended use, as well as the projected costs of obtaining and developing each alternative site for uses that the requested withdrawal action would displace [43 CFR §2310.1-2(c)(12)].  For withdrawal extensions explain that deactivating the current installation and obtaining a replacement installation is cost prohibitive and not logical.

15.  State whether the purpose for which the area is proposed to be withdrawn and reserved will involve the use of water in any State, and whether, subject to existing rights under law, the intended using agency has acquired, or proposes to acquire, rights to the use thereof in conformity with State laws and procedures relating to the control, appropriations, use, and distributions of water [Engle Act, Section 3(8); 43 CFR §2310.1-2(c)(13)].
16. A statement as to whether the proposed use will result in contamination of any or all of the requested withdrawal area, and if so, whether such contamination will be permanent or temporary [Engle Act Section 3(5)].

The place where records relating to the application can be examined by interested parties [43 CFR§2310.1-2(c)(14)].

This concludes the information required for the withdrawal application.

Publication of Notice.  Within 30 days of the Military Department filing an application with the BLM, the BLM State Director must publish a “Notice of Proposed Withdrawal and Opportunity for Public Meeting” in the Federal Register in accordance with (LAW 43 CFR §2310.2(a) and §2310.3-1(b).  The notice segregates the proposed withdrawal lands for a period of two years from settlement, sale, location or entry under the public land laws, including the mining laws.  Where the withdrawal action being sought is a renewal, continued use under the terms of the withdrawal obtains, and segregation is not applicable.

If the NEPA document is to be an EIS, there must also be a joint BLM and Military Department Notice of Intent to prepare an EIS.  The Federal Register notice must provide for a 90-day comment period and for one or more public scoping meetings.  The notice must be published at least 30 day prior to the first public meeting.  The two notices can be combined.
Copies of the Federal Register notice will be sent by DoD, in consultation with the appropriated BLM District Manager, to individuals and organizations that have demonstrated an active or potential interest in the lands described in the application.  Copies of the notice and press release will also be sent to the newspapers circulated in the area of the subject lands.

Public Comments and Scoping.  The BLM and the Military Department will jointly hold public scoping meetings to inform the public about the proposal, to identify issues of concern to the public, and to gain information that can be used in formulating alternatives.  The public meeting(s) will be held at places and times convenient for the interested public.

Preparation of EIS Project Plan.  The Military Department, in consultation with BLM, should prepare a Project Plan for completion of the draft EIS, according to he terms of the Interagency Agreement effected during Preapplication Consultation.  This plan will reflect the results of public comments and scoping and will guide the number and kind of studies and inventories necessary to allow an adequate analysis of the proposal and alternatives in the draft EIS.

The BLM State Office will forward the withdrawal application to the appropriate BLM Field Office to coordinate EIS preparation with the Military Service, if such delegation has not already occurred.

Considerations in the NEPA Process

Streamlining the NEPA Process.  The NEPA requirements that apply to military withdrawals can vary a great deal, from a simple categorical exclusion for extending some existing withdrawals to a Comprehensive EIS.  The appropriate level of documentation and analysis should always be the minimum needed to satisfy the particular circumstances associated with the proposal that is under review.  The Council on Environmental Quality (CEQ) directs agencies to “focus on significant environmental issues and alternatives and…reduce paperwork and the accumulation of extraneous background data” [40 CFR 1502.1].  Appendix 1 lists a number of steps that can be taken to reduce excessive paperwork.
Screening Criteria.  To determine the focus and level of NEPA analysis that is appropriate for an application to extend a military withdrawal, review the purpose against the screening criteria listed in Appendix 2.  The screening criteria help establish the appropriate context for any new environmental analysis.

Other Factors.  The screening criteria described above will help identify obvious gaps in existing environmental documentation coverage.  When the screening process has been completed, the findings should be discussed between the appropriate BLM manager and the Military Department before proceeding further.  New environmental analyses should focus only on those gaps in existing information that are significant and relevant to the decision process.  In the case of renewals, the existing NEPA documentation is adequate and there is no change in proposed use or conditions, a categorical exclusion review is clearly all that is necessary (NEPA Handbook, Chapter II; CEQ regulations 40 CFR §1508.4).

Between existing documentation and the proposed supplemental NEPA analysis, the following factors must be considered for extension of military withdrawals.  Where they are shown to be applicable, the analysis document must discuss their relevance, and explain how hey were addressed (e.g.; a summary of the consultation process with an Indian Tribe).   
External Factors:  Are there specific requirements such as those established by Congress, past litigation or pertinent Memoranda of Agreements, which impose requirements in excess of the minimum justified by the above screening process?  If so, supporting documentation should be provided.

Adequacy of Data and Need for Additional Information:  Is the existing level of information adequate to support an informed decision concerning the resource in question?  Other that specific requirements set forth in applicable laws (e.g., the Endangered Species Act [ESA])

there is no need to collect data beyond the minimum level required to determine whether a particular resource is present and is unique or significant, and, if so, to establish whether it is likely to be critically impacted.  For example, a US Geological Survey mineral report will generally be adequate in lieu of a detailed mineral inventory or study.  Proposals to conduct inventories or collect data beyond the minimal levels, or to focus on areas beyond the area of anticipated impacts, should be supported by written justification in the EIS Project Plan.

The combination of existing documentation and proposed new studies should address:

Natural Resource Considerations:

Consider unique, or regionally specific resources e.g., Wild Horse and Burro herds, Desert Tortoise, significant cultural sites;
Consider the existence and handling of hazardous materials, site contamination e.g., ordnance, chemicals, fuel storage and radioactive waste;

Identify and evaluate the impacts resulting from changes in use and cumulative impacts that have not been previously addressed e.g., water consumption, off-site impacts of hazardous/toxic materials;

Define the threshold that establishes a problem for significant issues, e.g. is the issue a problem only above a certain threshold and is the threshold relevant to the renewal under consideration?

Social/Community Concerns:

New public, political sensitivities/issues; e.g., pollution, water allocation/use issues; changing economic impact;

The need for consultation with appropriate groups: public, Native American tribes/communities;

Regional and Cumulative Concerns to be Considered by BLM Managers:
Potential regional effects of clusters of military installations:

Are they duplicating needs, tying up land unnecessarily?


Are the needs now different from original intent?

Can withdrawals be combined for optimum use?


Is the size and configuration of the withdrawal appropriate for 


current mission?

Will continued usage, when combined with neighboring military

 
installations, have cumulative effects that have not been

 
previously considered; e.g., water consumption, accumulation of

      hazardous/toxic materials; what is the threshold that establishes


a problem?

Again, where these factors have been previously addressed, there is no need for additional individual coverage in the NEPA documentation. 

For those factors that have not been previously addressed, written discussion should be kept to the minimum required to:


-establish that the factor is a significant concern


-convey the nature and scope of the issue


-explain its significance to the decision under consideration


-describe and document steps taken to address the factor 

 (e.g., clearances received)

-enable the decision-maker to weigh the factor appropriately in

 the decision process or in evaluating any alternatives.

Prepare the NEPA/Documentation:  The NEPA document is used to satisfy both NEPA requirements and item 10 of the withdrawal application (above), and it assembles and analyzes all the relevant information for the proposed withdrawal action.  43 CFR §2310.3-2 and 40 CFR §1500 (CEQ Regulations) describe what is to be included in an EIS. Although a number of reports are listed separately, current practice is to combine all these reporting requirements into a single NEPA document.  From
43 CFR §2310.3-2, the following is provided as guidance as to what BLM would require in the EIS and is supplemental information to the CFR.

Additional Components of the Draft EIS
43 CFR §2310.3-2(a) and (b) identify information that the military department is to provide so that BLM can process the application and case file.  This information includes:

1.  The qualifications of all specialists utilized by either the BLM or the Military Service to prepare the information, studies, analyses, and reports.

2.  All requirements under 43 CFR §2310.3-2(b) should be folded into EIS:

(a) Identify the present users of the lands involved, explaining 

 how the users will be affected by the proposed use and analyzing

 the manner in which existing and potential resource uses are

 incompatible with or conflict with the proposed use.  Specify

 the provisions (mitigations) that are to be made for, and an 

 economic analysis of, the continuation, alteration or termination

 of existing uses.  If the provisions of 2310.5 of this title

    (compensation for improvements) are applicable, the applicant shall

     also furnish a certification that the requirements of this section

     shall be satisfied promptly if the withdrawal is allowed or

     authorized.

(b) Water usage.  If water is to be reserved, include
     documentation of notification of the involved State’s water

     department.

(c) NEPA documentation; potential sources for the required

 information are outlined below:

(i) cultural resources – the level of on-the ground data

        collection should be based on a search of existing cultural


  resource information including the existing resource management
        plan, nearby planning efforts, and the records of the State
        Historic Preservation Office and Tribal Historic Preservation 

        Offices.

(ii) roadless areas – consult the local BLM staff and 

        applicable planning documents; this can be completed during the

        Preapplication Consultation.

(iii)  mineral resources – the appropriate levels of detail can 
be found in US Geological Survey (USGS) and US Bureau of Mines mineral reports; the existing resource management plan; USGS Professional Paper 1300 (vols. 1 and 2, a compilation of papers on wilderness mineral potential on US Forest Service lands); publications of state departments of geology or mining; and BLM sources such as planning documents and record systems and databases.  The mineral information in the existing resource management plan may be adequate.

(iv)  biological assessment – the level of on-the-ground data collection should be based on a search of existing wildlife resource information compiled for resource mamagement plan, nearby planning efforts, and US Fish and Wildlife Service and State Fish and Game agency reports.  Include documentation of ESA Section 7 consultation when applicable.

(v)   economic impact – the current resource management plan and nearby planning efforts will provide most of this information; augment with Chamber of Commerce Community Profiles and other sources.  Data will have to be analyzed in the context of the proposed action.
(vi) documentation of public participation – statement as to
        the extent and manner in which the public participated in the
        environmental review process.

(vii) Alaska only – ANILCA Section 810 evaluation of the

impacts on subsistence resources.

(d) floodplains or wetlands – source data comes from the resource 

management plan, the U.S. Army Corps of Engineers, USGS hydrologic reports, Natural Resources Conservation Service, and BLM riparian reports.

(e) consultation with federal, state, local governments and non-governmental groups, including Native American groups where applicable [National Historic Preservation Act of 1966; Indian Self Determination Act of 1975, and amendments of 1994; American Indian Religious Freedom Act of 1978; Executive Order 13007 – Indian Sacred Sites, dated May 24, 1996, and BLM manual 8160 and handbook H-8160-1].

Areas of Special Note:
There are two areas of special note for the proposed military withdrawal NEPA analysis:  the needs statement and hazardous and toxic substances.  They are critical issues that are often understated or overlooked.

Obtaining support for a withdrawal is difficult to do without a well demonstrated need.  The military needs to look at its worldwide land and airspace requirements and clearly state why the proposed withdrawn

lands are specifically needed.  If the withdrawal is truly justified, then this is a straightforward process.  If, on the other hand, the withdrawal is nice-to-have then it is very hard to justify.  Reasons for the withdrawal may include continuing mission, closing of other installation, changing tactics, reassigning a unit requiring a change in training regime, improved weapons systems firing at greater distances requiring longer ranges, and needing to retain existing facilities so there will not be overuse and environmental degradation of other areas.

Issues relating to hazardous and toxic substance have become very important.  For new withdrawals an environmental baseline study is a must to protect the Military Service from prior existing conditions.  Expansion of impact ranges that would contain unexploded ordnance is not well received by Congress, the Department of the Interior, or environmental groups.  The Military is stating in its proposed Range Rule and elsewhere that these lands can not and will not be cleared to a level where unrestricted reuse of the lands can be accommodated.  In essence, impact ranges are lands that are irretrievably lost.

Notice of Availability of Draft EIS.  The Military Service and the BLM jointly publish a Notice of Availability of the Draft EIS, the public comment period, and the schedule of public meetings in Federal Register.  The Notice must be published at least 30 days prior to the first public meeting.

Comment Period and Public Meetings.  A minimum of 90 days is required for the comment period, after which the comments are analyzed and the Final EIS is prepared.

Notice of Availability of Final EIS:  The Military Service and the BLM jointly publish a Notice of Availability of the Final EIS in the Federal Register.  A 30-day waiting period follows this.

Submission of Complete Withdrawal Application.  The Military Service sends a letter to the BLM State Office transmitting all items needed to complete the Withdrawal Application, including evidence of a public meeting(s), recommendations for key aspects of the withdrawal legislation, and a Resource Management Plan.  The Resource Management Plan is to be prepared with the guidance and participation of the BLM authorized officer, and defines in a general way which agency is to manage which resources.  It is not a detailed plan on how to manage specific resources.  It is to be accompanied by an implementation program.
Findings and Recommendations.  The BLM Stat Office prepares a preliminary report of findings and recommendations based on the application documents, the BLM Resource Management Plan, and other documents.  The report is to enable the Secretary of the Interior and the BLM Director to reach a sound independent decision regarding support of the proposed withdrawal action.  The report should state the issues, summarize and consolidate the pertinent information provided by the Military Department in the application, concisely evaluate the relevant problem and facts, draw a conclusion from the evaluation, and recommend a specific course of action.  If denial of the application in whole or in part is recommended, the report will include a discussion of the proposed use of the land recommended for exclusion from the withdrawal.
The Military Department reviews the preliminary report and discusses any objection with the State Office.  The BLM State Office then prepares the decision memorandum transmitting the findings and recommendations to the BLM Director and to the Military Service.  Within 30 days, the Military Department reviews the decision memorandum.  Should the Military Department object to the decision, it sends its objections to the BLM Director along with a request for the Director’s review.  The BLM Director then has 30 days to review the objections and reconsider the State Office decision.  The Military Department is then notified.  If the Military Department disagrees with the Director’s decision it has 30 days to submit its objections to the Secretary of Interior.  The Secretary then considers the Military Department’s reasons and includes his/her findings along with the proposed legislation submitted to the Office of Management and Budget (OMB), below.

Proposed Legislation.  Once the BLM Washington Office receives the State Office Decision Memorandum they begin preparing proposed legislation to make or renew the proposed withdrawal.  This is done in consultation with the Military Service.  The proposed legislation is then submitted to the Secretary of the Interior, along with BLM’s findings and recommendations.  If the Military Service has objected to the Decision Memorandum, then the Director’s decision is also included in the packet to the Secretary, who considers the objections.  The proposed legislation packet is circulated within the Department of the Interior (DOI) for comment.

After comment and consideration of objections, DOI submits the proposed legislation to OMB, along with the Secretary’s recommendation, which may or may not support the proposed legislation.  OMB resolves any remaining disputes between Departments.  The proposed legislation is then circulated to other Departments for comment.  Finally, OMB finalizes the proposed legislation and transmits it to Congress.

At this point, the proposed legislation follows a course determined by Congress.  Typically there will be hearings.  If the legislation is passed and the President signs it into law, the BLM and Military Department confer to prepare a Resource Management Plan or amend an existing plan to reflect changes brought about by the new legislation.
The Legislative EIS Process.  Processing Engle Act withdrawals the require EISs can proceed on one of two paths, either through the normal EIS process of the Legislative EIS process.  If the normal EIS process is used, a final EIS is required and the Record of Decision (ROD) is a decision as to the recommendation to be made to Congress, not an implementable administrative decision.
If the Legislative EIS (LEIS) route is chosen, the LEIS process as provided for in the Council on Environmental Quality regulations is appropriate.  A final LEIS is required, but no ROD is prepared.  However, a Notice of Availability of the FLEIS will be published in the Federal Register.  The Military Department will transmit the FLEIS and any other information or documents needed to complete the withdrawal application to the BLM State Director, along with the applicant’s recommendations for key aspects of the withdrawal legislation.  The process henceforth is the same as that outlined above.

Appendix 1

Streamlining the NEPA Process

The NEPA requirements that apply to military withdrawals can vary a great deal, from a simple categorical exclusion for extending some existing withdrawals to a comprehensive EIS.  The appropriate level of documentation and analysis should always be the minimum needed to satisfy the particular circumstances associated with the proposal that is under review.  The Council on Environmental Quality (CEQ) directs agencies to “focus on significant environmental issues and alternative and….reduce paperwork and the accumulation of extraneous background data” [40 CFR §1502.1].
CEQ regulations [40 CFR §1500)] outline a number of steps that can be taken to reduce excessive paperwork.  These recommendations include, but are not limited to:


Preparing analytic rather than encyclopedic environmental impact statements discussing non-significant issues only briefly


Emphasizing the portions of EIS that are useful to decision makers and the public and reducing emphasis on background material


Tiering from statements of broader scope to those of narrower scope to eliminate repetitive discussions of the same issues


Incorporating by reference


Integrating NEPA requirements with other environmental review and consultation requirements

Combining environmental documents with other documents


Using categorical exclusions

In the case of military withdrawal extensions where previous NEPA documentation exists, there may be good opportunities to employ several of the strategies.  Specifically, new NEPA analyses should be tiered on existing documentation and, wherever possible, existing NEPA analyses, environmental studies, and consultation materials should be incorporated by reference.

Appendix 2

NEPA Screening Criteria

To determine the focus and level of NEPA analysis that is appropriate for an application to extend a military withdrawal, review the purpose against the screening criteria below to establish the appropriate context for any new environmental analysis.

1.  Does the extension application propose a change in use, or have there been unexpected or cumulative effects resulting from the original approved use of the withdrawn lands?



NO:  Go to #2


     YES:  Identify proposed changes in land use, or substantial 



     changes in existing conditions.  Proceed to #2

2.  Determine if the withdrawn area falls within an area covered by a Resource Management Plan.



NO:  Go to #3


     YES:  If so, identify the likely future uses and resource 



     issues, as extrapolated from management priorities and 



     and planning decisions.  Proceed to #3

3.  Consider future criteria that are likely to be used to determine if the lands are suitable for return to the public domain, e.g., jurisdiction of the Secretary of the Interior and administered by a Department of the Interior (DOI) agency.  In its present condition, and subject to continued similar use, would the Bureau of Land Management (BLM) accept the lands back into the public domain for a DOI program?



NO:  List the factors that would present a problem.  



     Proceed to #4


     YES:  Go to #4

4.  Is the withdrawn area in proximity to, or is there the potential to impact upon, Native American communities or religious sites?



NO:  Go to #5

     YES:  Initiate consultation.  Identify and document any 

 

     critical or unresolved resource or cultural issues 



     that arise from the consultation (refer to Secretarial 



     Order (S.O.) 3175; BLM Manual 8160 – Native American



     Coordination and Consultation; BLM Handbook,H-8160-1 



     General Procedural Guidance for Native American



     Consultation, and Department of Defense (DOD) and



     Military Service guidance).  Proceed to #5

5.  Based on the preceding criteria, does the previous environmental documentation adequately support the continuation of the intended use of the withdrawn lands?  Do proposed changes in use, changed conditions, or newly identified issues fall within the scope of the original environmental analysis?



NO:  Compile all the factors, issues, resource concerns 


     identified in the four screening criteria above.



     These issues may be appropriate for supplemental 



     environmental analysis through preparation of a tiered 



     environmental assessment (EA) or, if warranted an EIS.



     A literature search should be conducted to determine 



     if previous studies or environmental documentation



     exists which could be incorporated by reference.

  
     YES:  Good candidate for a categorical exclusion review, 



     supplemented by statements which show that appropriate

                 consultations have been conducted.

6.  BLM reviewers and decision-makers have an additional screening question that must be answered:  Does BLM have sufficient documentation to ascertain whether the original military justification and purpose for the withdrawal are still valid?  If so, is the original size and configuration still necessary and appropriate for the current mission?
PAGE  
1

