IBLA DECISIONS

SEGREGATION
Excerpt from MICHAEL L. CARVER, ET AL., 163 IBLA 77,78 (2004)

BLM may not properly temporarily segregate lands from entry under the mining laws under the authority of section 206(i) of the Federal Land Policy and Management Act of 1976 (FLPMA), as amended, 43 U.S.C. § 1716(i) (2000), and 43 CFR 2201.1-2 in the absence of a proposal to exchange Federal lands.  A statement in a resource management plan to the effect that upwards of 149,000 acres of Federal lands are “available for exchange” is not a “proposal” made by BLM to exchange lands within the meaning of 43 CFR Subpart 2201, as it does not identify the lands to be exchanged or the parties seeking the exchange.  BLM’s improper use of this temporary segregation authority effectively works a withdrawal of the lands without compliance with the procedural requirements of section 204 of FLPMA, 43 U.S.C. § 1714 (2000).

The notation rule directs that mining claims located at a time when BLM’s records indicate that the lands on which they are located are segregated from mineral entry are void regardless of whether the underlying segregation was proper.  Where public land records have been noted to show that a parcel of land is not open to entry under the public land laws, the parcel is not available for entry until such time as the notation is removed and the land is restored to entry, even if the original notation was made in error or the segregative effect is void, voidable, or has terminated or expired.

