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This memorandum provides interim guidance to the field regarding Public Law 106-577, the Education Land Grant Act pending the adoption of a formal Forest Service directive.  Please ensure Forest Supervisors receive a copy of this letter and enclosures by Month Day, 2001.

BACKGROUND

The President signed this legislation into law on December 28, 2000.  The legislative history of this statute is attached to this letter as an appendix.  This new law is a compromise arrived at after considerable negotiation between the Administration and Congress.  The original legislative language included in H.R. 150 mandated the conveyance of numerous, specific parcels.  After several rounds of negotiation between the House and Senate, the current language was included as a Title II in S. 2749.   H.R. 150 was the subject of a hearing and committee report in both the Senate and the House.  Numerous amendments were submitted back and forth between the two chambers.  Eventually, the current language was negotiated between the House and Senate and included as Title II of S. 2749 late in the last session of 106th Congress.  This current language was never the subject of a hearing or committee report.  Since the provisions of  the law differ greatly from the provisions of  H.R. 150, the latter bill’s legislative history provides limited guidance for the new law.

PROVISIONS OF THE LAW

The most important aspect of the law is that any conveyances are at the discretion of the Secretary of Agriculture.  The Secretary may authorize a conveyance under the law only if all of  nine specific conditions listed below are met.  The failure to satisfy one or more of these conditions is cause to disapprove an application. The law allows the discretionary conveyance of National Forest System Lands to public school districts for educational purposes in certain circumstances.   

The nine conditions are:

1) the application is in writing;

2) the land will be used by a publicly funded school district either for elementary or secondary school grounds or facilities related to such schools or both;

3) the conveyance is in the public interest;

4) the land is no longer needed for the purposes of the National Forest System;

5) the total acreage does not exceed the amount reasonably necessary for the educational use and in no case can exceed 80 acres;

6) the land will be used for an established or proposed project described in detail in the application and the conveyance would serve public objectives that outweigh the objectives and values served by keeping the land in Federal ownership;

7) the applicant is financially and otherwise capable of implementing the proposed project;

8) the land has been identified for disposal in an applicable land and resource management plan under the Forest and Rangeland Renewable Resources Planning Act; and

9) public comment on disposal of this land has been provided, including at least one public hearing or meeting.

Applicants can submit subsequent applications for an additional conveyance of land after an initial application.

A conveyance under this law will be for nominal cost and may not transfer mineral or water rights.

If necessary, the exact acreage and legal description shall be determined by a survey satisfactory to the Secretary and at the expense of the applicant.

A reversionary interest in the United States will be retained in all land conveyed under this law which will vest if a school district attempts to convey the land to another party or where the lands are devoted to another use different from the use for which the land is conveyed by the United States.

The law establishes a 14 day deadline for acknowledgement of the receipt of an application and a 120 day deadline for a determination whether or not to convey land or whether more time is needed for such a determination.

ISSUES

The following issues are likely to arise in applying this new law:

1)  Which purposes are covered by the law?

2) What does nominal cost mean?

3) How many applications under this law may be made by a single school district?

4) Does the law limit the amount of land an individual applicant may receive?

5) Does the National Environmental Policy Act apply?

6) Does the Endangered Species Act apply?  

7) What process should be used to consider these applications?

8) Who has the decision authority on applications?

9) What kind of conveyance document should be used.

Each of these issues is addressed below.

1) What purposes are covered by the law?

Each application, however, will be considered on the basis of whether it meets all of the conditions set forth in the act.  In particular, all applications must state an educational purpose.  Purposes which relate solely to recreation or other another function without a connection to education are not sufficient. The amount of land requested must be reasonably related in size to the educational purpose stated.  
2) What does nominal cost mean?
Nominal cost is not based in any way on the fair market value of land conveyed under this law.  The legislative debate over the language of fair market value as set forth in the attached legislative record unmistakeably indicates it was not the intent of Congress to require applicants to pay the fair market value.

Nominal cost means all direct administrative costs incurred by the Forest Service to process an application and convey land to an applicant under this law.  This would include costs attributed to staff time required to process an application, surveys, NEPA compliance costs and recording costs, etc.  All expenses reasonably related to the application, excluding general overhead, would be considered nominal costs.  The law specifically indicates that the applicant will bear the cost of necessary surveys.  Other directly related costs should also be at the expense of the applicant.

3) How many applications under this law may be made by a single school district?
An applicant may submit as many applications as it deems appropriate.  The law indicates that an applicant may submit an additional application subsequent to its initial application if it can demonstrate a need for more land.  

4) Does the law limit the amount of land an individual applicant may receive?  

Yes and No.  The law specifies that only a reasonable amount of land may be conveyed as is necessary for the proposed purpose.  It also states that no conveyance may exceed  80 acres.  So, an applicant may receive a reasonable amount of land per application not to exceed 80 acres.  However, the law also states that an applicant may subsequently apply for more land if it can demonstrate a need.  As a result, any applicant could receive more than 80 acres.  In any event, the principle here is that the amount of land conveyed is not to exceed 80 acres per conveyance and no more than is reasonably necessary for the purpose expressed in the application.

5) Does the National Environmental Policy Act apply to decisions under this law?

Yes.  The National Environmental Policy Act (NEPA) applies to all proposed conveyances of land by the Forest Service unless it is impractical due to statutory deadlines or where a conveyance is exempted legislatively from NEPA application.  Since the law neither exempts the application of NEPA nor prevents its application through short deadlines, NEPA applies to all complete applications under this law.   Applying the NEPA process will also satisfy the law’s requirement that a public hearing or meeting be conducted on all applications.

6) Does the Endangered Species Act apply to decisions under this law?

Yes.  A conveyance of land on which endangered species are found or which lies within designated critical habitat may affect that species and would trigger an ESA consultation with the appropriate agency.  

7) What process should be used to consider these applications?

The law does not specify the process to be used in determining whether or not to approve an application with the exception of two deadlines for notification.   Section 202 (d)(1) of the Act requires the Secretary shall notify an applicant of the receipt of the application within 14 days of the date of its receipt.  Section 202 (d)(2)(A) directs the Secretary to make a final determination whether or not to convey land under an application and to notify the applicant of that decision within 120 days from the date of receipt of the application or under Section 202 (d)(2)(B) to notify the applicant why a final determination has not been made. The 14-day and 120-day provisions are mandatory must be met by the means most likely to assure notification to the applicant and provide a record of such notification.   A phone call to the applicant is not enough.  A registered letter, where available, should be used for proof that these two notice deadlines are met.

The 14-day notice of receipt to the applicant should indicate that the application has been received and that both NEPA and ESA procedures will apply and commence as soon as the Forest Service has determined that a complete application has been received.  A complete application will contain the following information:

1) The name and address of the public school district applying;

2) The name and address of the public or publicly funded elementary school or secondary school for which the conveyed land will be used.

3) The proposed use of the conveyed land;

4) The name, address and phone number of someone working for and representing the public school district with regard to the application;

5) A detailed explanation of how the conveyance will serve the public interest;

6) The amount of acreage sought and an explanation of why that amount is sought;

7) A detailed description of the land to be conveyed, including a description of it legally sufficient in the state where it is located for inclusion in a deed of conveyance;

8) A detailed explanation of how the applicant is financially and otherwise capable of implementing the proposed project for which the land to be conveyed will be used, and;

9) A copy of the applicable land and resource management plan under the Forest and Rangeland Renewable Resource Planning Act of 1974 in which the land to be conveyed has been identified for disposal.

The law’s requirement for a public meeting or hearing is not a part of a part of a complete application.  

Where the applicable forest plan or land and resource management document does not specifically provide for the identification of land for disposal, the 14 day notice must indicate that the Forest Service will treat the application as a request for amendment of the forest plan or other land and resource management document under 36 CFR Section___.  For this purpose lands identified for potential disposal include those identified for potential conveyance in the applicable land and resource management plan for exchange, for conveyance under the Townsites Act and under the Sisk Act as amended.  In no case will this law apply to lands located in Special Management Areas, such as lands within the National Wilderness Protection System, National Wild and Scenic R System, National Trails System, National Monument or National Recreation Areas.  The 14 day notice should also specify that the Forest Service appeals process under 36 CFR Section 215 will apply to all decisions to convey or not to convey land.  The notice should also indicate that the Forest Service appeals process under 36 CFR Section 251.80 do not apply.  The Forest should not actually begin NEPA and ESA procedures or the plan amendment process until such time as the agency has determined that the applicant submits all the information required by the law to provide the basis for an agency decision.

After receipt of an application, the Forest Supervisor must examine the application to see if it provides all of the information necessary to make a decision under the law.  In particular, determine whether the application contains adequate information to address each of the requirement under Section 202 (a)(1) - (7) of the law.  If the application is deficient in any respect, notice of these deficiencies must be given to the applicant by registered mail with the opportunity for the applicant to remedy those deficiencies within the 120 day limit.

In considering the application, the Forest Supervisor must address every requirement made by the law as a condition to the conveyance of land and document this review in an administrative record.  The final decision on the application must also address each of the conditions to transfer specified in the law.

After receiving a complete application and completing the NEPA and ESA processes, the Forest Supervisor should make a preliminary recommendation on an application.  Once the decision to convey or not to convey the land is made, the Forest Supervisor should forward it to the Lands staff of the Regional Office for review.  The Lands staff should complete its review with twenty days and forward it to the Regional Forester for a final decision.  If the Forest Supervisor decides to delay making a decision beyond the 120-day period, the Forest Supervisor should send the applicant a letter within the 120-day period providing detailed, explicit reasons, such as an unfinished NEPA analysis for the delay.  The Regional Office Lands staff and Regional Forester should be copied with the letter.  

Surveys, where necessary to determine legal descriptions and acreage, shall be conducted.  Although the law does not specify how much longer the Forest Service will take to make a determination if it cannot do so with the 120-day period, for the sake of consistency, the determination must be made within a reasonable time after the termination of the 120-day period.

8) Who has the decision authority of applications?

Pursuant to Section 5400, zero code of the Forest Service Manual, Regional Foresters and Regional Office Directors of Lands have authority to convey National Forest System lands.   Please bear in mind that the Administrative Procedures Act could still provide the basis for a lawsuit so all decisions must not be arbitrary or capricious.  

All grants must comply with the requirements of the National Environmental Policy Act.

9) What type of conveyance document should be used?

The Forest Service will use quitclaim deeds to convey land under this Act.

As we implement this law, it is likely both the Forest Service, states, counties and school districts will have additional questions.  School districts, counties and states are asked to contact their Forest Supervisor or Regional Forester.  Forest Service personnel should direct questions to Ben Bibb (202-205-1238) or Mike Williams (202-205-1347) of the Lands Staff for further guidance.
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