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Exchange Agreement

BRACKETT CREEK LAND EXCHANGE

This Exchange Agreement, between Sacagawae Meadows Ranch, L.P., a Nevada Limited Partnership, by John Neerhout, Jr. President of JoNee Corporation, General Partner, whose address is P.O. Box 799, Crystal Bay, NV 89402, hereinafter referred to as "SMR",  and the United States of America, acting by and through the Forest Service, Department of Agriculture, hereinafter referred to as the “Forest Service” or the “United States”, in consideration of the appraisals by the parties hereto of the lands herein described and other good and valuable considerations, the receipt of which is hereby acknowledged, do hereby severally agree as follows:

 WITNESSETH:

Pursuant to the General Exchange Act (P.L. 67-173; 42 Stat. 465; March 20, 1922), as amended by the Federal Land Policy and Management Act of 1976 (P.L. 94-579; 90 Stat. 2743; October 21, 1976); and The Federal Land Exchange Facilitation Act of 1988 (P.L. 100-409; 102 Stat.1086), SMR does hereby agree to convey to the United States, the real property identified for exchange in Schedule A consisting of one (1) page attached hereto and made a part hereof.   In exchange therefor, the United States agrees to convey to SMR by patent, issued by the Bureau of Land Management, Department of the Interior, the real property described in Schedule B consisting of two (2) pages attached hereto and made a part hereof.

The agreed to values for this exchange are:

Property of SMR identified for exchange:


$1,510,000

Property of the United States identified for exchange:
$1,510,000

First, SMR agrees to convey, by general warranty deed in accordance with Department of Justice Standards, when requested by the Forest Service, the lands or interest in lands described in Schedule A to the United States and its assigns, together with necessary documents required to convey good title, free from all encumbrances except those set forth in Schedule A.

Second, SMR agrees to execute and deliver all necessary documents to Security Title of Montana (formerly known as Security Title of Gallatin County), 600 South 19th Avenue, Bozeman, MT 59718, who shall act as escrow holder.  

Third, SMR agrees to furnish title evidence on the real property described in Schedule A in a form satisfactory to the USDA Office of the General Counsel (OGC), and pay any escrow expenses incurred herein.

Fourth, SMR agrees to bear the cost of any survey and boundary posting necessary to properly describe and locate the real property located in Section 5, Township 1 North, Range 7 East, described in Schedule A.  

When title is acceptable to the Forest Service and OGC, the United States agrees to convey by patent, the real property described in Schedule B, subject to any encumbrances noted therein. 

Both parties agree not to do, or suffer others to do, any act by which the value of the real property, which is the subject of the Agreement, may be diminished or further encumbered.  In the event any such loss or damage occurs from any cause, including acts of God, to the real property described in Schedules A or B, before execution of the deeds, either party may refuse without liability to complete the exchange and donation.

Further, both parties agree to comply with the additional negotiated provisions and conditions of the land exchange and relocation of roads identified in Schedule C, attached hereto and made a part hereof.

Further, pursuant to the Act of October 10, 1978 (92 Stat. 1065, U.S.C. 2269), SMR intends to convey by donation to the United States, the real property described in Schedule D, consisting of two (2) pages attached hereto and made a part hereof.

SMR agrees that to the best of its knowledge all information regarding the presence or suspected presence of hazardous materials or waste on the lands described in Schedule A has been given to the Forest Service.  No evidence was found to indicate that any hazardous substance was stored for one (1) year or more or disposed of or released on the property.

The Forest Service agrees that to the best of its knowledge all information regarding the presence or suspected presence of hazardous materials or waste on the lands described in Schedule B has been given to SMR.  No evidence was found to indicate that any hazardous substance was stored for one (1) year or more or disposed of or released on the property.

In the event hazardous substances are discovered prior to the transfer of title, either party may reject the parcel or refuse to complete the exchange without liability.

The Forest Service decision to implement this land exchange, donation, and relocation of roads project is subject to the provisions of 36 CFR 215, the Appeal Procedures of the Forest Service, and also to potential civil litigation.  In the event of an appeal or litigation, the parties agree that implementation of this Agreement shall be contingent upon final disposition of that appeal or litigation.  During the pendency of any appeal or litigation, the parties agree that the appraisal values and other considerations set forth in this Agreement will remain the same.  

This Agreement terminates in the event that either party cannot convey a good and sufficient title to the real property agreed to be exchanged.

This agreement is legally binding on all parties, subject to the terms and conditions herein and may only be amended or terminated by mutual consent.

The Rules and Regulations of the Secretary of Agriculture, attached hereto, apply to the reservation of any rights retained by SMR. 
No member of Congress, or Resident Commissioner, shall be admitted to any share or part of this Agreement or to any benefit that may arise therefrom unless it is made with a corporation for its general benefit (18 U.S.C. 431, 433).

IN WITNESS WHEREOF, SMR and the Northern Region’s Director of Recreation, Minerals, Lands, Heritage and Wilderness, for and on behalf of the Forest Service, have executed this Agreement.  This Agreement shall be effective on the last date signed.

This Exchange Agreement may be executed in counterparts, all of which, taken together, shall constitute one and the same instrument and any of the parties hereto may execute this Agreement by signing any such counterpart. 

SACAGAWAE MEADOWS RANCH, L.P.


By:  _____________________________                           ___________________________


       JOHN NEERHOUT, JR. 

                            Date

     
       President of JoNee Corporation,


       General Partner

ACKNOWLEDGMENT

STATE OF ___________________
)





             )ss.

County of  ____________________
)

On this _______ day of _______________ ,  200____, before me, the undersigned, a Notary Public in and for said State, personally appeared John Neerhout, Jr., personally known to me (or proved to me on the basis of satisfactory evidence) to be the individual who executed the within and foregoing instrument as the President of JoNee Corporation, General Partner of  Sacagawae Meadows Ranch, L.P., the corporation therein named, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year first above written.

_____________________________________

Name (Printed) ________________________

Notary Public for the State of _____________

My Commission Expires ________________

UNITED STATES OF AMERICA

Department of Agriculure 

Forest Service
By:_______________________________  
 
    ______________________  

THOMAS PUCHLERZ




        Date

Director of Recreation, Minerals, Lands,

Heritage and Wilderness

ACKNOWLEDGMENT

STATE OF MONTANA

)






)ss.

County of  ___________________   )

On this ________ day of ___________________ ,  200____, before me,  a Notary Public in and  for the State of  Montana, personally appeared THOMAS PUCHLERZ, Director of Recreation, Minerals, Lands, Heritage and Wilderness, Forest Service, Department of Agriculture, and the same person who executed the within and foregoing instrument, who, being by me duly sworn according to law, did say he is the Director of Recreation, Minerals, Lands, Heritage and Wilderness, Forest Service, Department of Agriculture, and that said instrument was signed in behalf of the United States of America by its authority duly given and by him delivered as and for its act and deed. And he did further acknowledge that he executed said instrument as the free act and deed of  the United States of America, for the purposes and consideration herein mentioned and set forth, and I do hereby so certify.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year first above written.

_____________________________________

Name (Printed) ________________________

Notary Public for the State of _____________

My Commission Expires _________________
Public reporting burden for this collection of information is estimated to average 4 hours per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to Department of Agriculture, Clearance Officer, OIRM, Room 404-W, Washington, D.C.  20250; and to the Office of Management and Budget, Paperwork Reduction Project (OMB No. 0596-0105), Washington, D.C. 20503.  

Schedule A

Non-federal Lands Identified for Exchange

Land or interest in land for conveyance to the United States consists of fee title, including minerals, and is described as follows:

State: MONTANA
County: GALLATIN

  Legal Description: 
     

PRINCIPAL MERIDIAN, MONTANA:



Township 2 North, Range 7 East




Section 31: Lots 1 and 2, E½NW¼ and NE¼


Township 1 North, Range 7 East




Section 7:  S½S½ and S½N½S½



Section 5: Tract 1A of Certificate of Survey __________*

Containing:  602.9 acres, more or less.

* The parties agree that SMR is responsible to finalize the Certificate of Survey (COS) describing the non-federal lands in Section 5, and file the COS in the records of Gallatin County prior to or at closing.  

The Warranty Deed to the United States will be granted subject to the following Outstanding Rights/Encumbrances:

OUTSTANDING RIGHTS/ENCUMBRANCES:  

1. The rights of the United States and third parties recited in the Patents from the United States as follows:

a) Patent dated October 7, 1913 and recorded December 4, 1913 in Volume 49 of Deeds, Page 399, records of Gallatin County, Montana (affects Sections 5 and 31);

b) Patent dated February 25, 1903 and recorded April 6, 1903 in Volume 30 of Deeds, Page 361, records of Gallatin County, Montana (affects Section 7).

2. An easement for a right-of-way in favor of the United States, for existing Battle Ridge Station Road No. 326, over and across T. 1. N., R. 7 E., Section 5, dated June 22, 1956 and recorded August 10, 1956 in Book 121 of Deeds, Page 591, records of Gallatin County, Montana.

3. An easement for a right-of-way in favor of the United States, for existing South Fork Brackett Creek Road No. 631, over and across T. 1. N., R. 7 E., Section 7, dated April 26, 1977 and recorded April 29, 1977 in Book 37 of Miscellaneous, Page 133, records of Gallatin County, Montana.   

Schedule B

Federal Lands Identified for Exchange
Land or interest in land for conveyance to SMR consists of fee title, including minerals, and is described as follows:

State:  MONTANA
County:  GALLATIN
 Legal Description: 
PRINCIPAL MERIDIAN, MONTANA:



Township 1 North, Range 7 East




Section 6:  S½



Township 2 North, Range 7 East




Section 20:  Lots 5, 6, 8, 9, 10, 11, 13 and S½NE¼SW¼
Containing:  602.9 acres, more or less.
The Patent from the United States to SMR will be issued subject to the following Outstanding Rights, Encumbrances, Reservations and Patent Restrictions  (Patentee refers to SMR.  

MAP C displays the patent restrictions identified below.):

OUTSTANDING RIGHTS/ENCUMBRANCES:  

1. An easement for a right-of-way for Highway No. 86 in favor of the State of Montana, Department of Highways, over and across T. 2 N., R. 7 E., Section 20, dated January 5, 1983 and recorded January 25, 1983 in Book 74 of Miscellaneous, at Page 896, records of Gallatin County, Montana. (affects Lot 11).

RESERVATIONS:
1. Excepting and reserving to the United States a right-of-way thereon for ditches or canals constructed by the authority of the United States pursuant to the Act of August 30, 1890 (43 U.S.C. 945).

2. Excepting and reserving to the United States, for a period ending October 22, 2004, those certain grazing rights as contained in a Grazing Permit to H. Allen Woosley, Allen “Lyle” Woosley, and Judith Frasier, affecting lands in T2N, R7E, Section 20. 
PATENT RESTRICTIONS:

1.  Cutthroat Trout Habitat and Wetlands.  Pursuant to the authority contained in Section 4 of Executive Order 11990 of May 24, 1977, the patent will be issued to SMR subject to a restriction which constitutes a covenant running with the land, that a portion of the land containing wetland-riparian habitat must be managed to protect and maintain the wetland-riparian habitat on a continuing basis, to protect native Yellowstone cutthroat trout and boreal toad populations in affected streams and associated wetlands and riparian habitat.  Said restriction will be binding upon SMR’s successors, and assigns, and is for the protection of 18.7 acres of wetland-riparian habitat, 200 feet in width, 100 feet on either side of Middle Fork Brackett Creek, extending for a length of approximately 4,075 feet through lands conveyed in section 6; 1.4 acres of wetland riparian habitat, 200 feet in width, 100 feet on either side of North Fork Brackett Creek, extending for a length of approximately 300 feet through the lands conveyed in Section 6, T. 1 N., R. 7 E., more particularly identified on Exhibit ____, attached hereto and made a part hereof.
The restricted areas may not be drained, dredged, channelized, filled, diked, or managed in any fashion so as to change the natural elements of the wetland riparian area.  Water within this restricted area may not be diverted from the stream channel except as provided in any water right claim to be conveyed by the United States to SMR in this exchange.  Any development of use on this wetland riparian area as identified on Exhibit ___ must fully comply with applicable Federal (including E.O. 11988 and 11990), State and local regulations for subdivisions, sanitation and water pollution control.  The Forest Service, including its authorized representatives (e.g. Montana Fish, Wildlife and Parks), reserves the right, with reasonable notice, to go upon these areas to inspect for violations of the above conditions and restrictions, and also to monitor and manage the fish population and associated habitat. 
2. Archeological Site.  The patent will be issued to SMR subject to the following:  

“The right to enter, survey, examine, excavate and enforce applicable archeological laws, remove artifacts and other cultural resource information or material from portions of the lands so granted, more particularly described as:  Cultural Resource Site No. 24GA119, located within Section 6, T. 1 N., R. 7 E., as shown on Exhibit ___ attached hereto and made a part hereof.  The United States shall fully rehabilitate the extent of the archeological excavations undertaken.

Patentee hereby covenants and agrees on behalf of itself,  its successors and assigns at all times to the Forest Service to maintain and preserve Cultural Resource Site No. 24GA119 as follows:

(a)    No construction, alteration or disturbance of the ground surface, other than grazing, where permitted, or any other thing shall be undertaken or permitted to be undertaken on Cultural Resource Site No. 24GA119 which would affect the integrity or the archeological value of the site, without the  express prior written permission of the Forest Service, signed by a fully authorized representative thereof; 

(b) The Forest Service shall be permitted at all reasonable times to inspect Cultural Resource Site No. 24GA119 in order to ascertain if the above conditions are being met.  The right of ingress and egress to allow for this inspection is reserved to the United States; 

(c)    This covenant is binding upon Patentee, its successors and assigns until the reservation and covenant are released by the Forest Service.  Restrictions, stipulations and covenants contained herein shall be inserted verbatim or by express reference in any deed or other legal instrument by which Patentee divests itself of either the fee simple title or any other lesser estate, in Cultural Resource Site No. 24GA119 or any part thereof;

(d) The failure of the Forest Service to exercise any right or remedy granted under this instrument shall not have the effect of waiving or limiting the exercise of any other right or remedy or the use of such right or remedy at any other time. 

(e)  If the United States determines that the archeological site or a portion thereof is no longer needed for the stated purposes, these provisions shall terminate.  The termination shall be evidenced by a statement in recordable form furnished by the Regional Forester to the Patentee or its successors or assigns. 

Schedule C

OTHER CONDITIONS, AGREEMENTS, AND UNDERSTANDINGS

The following additional conditions, agreements and understandings have been negotiated and are hereby agreed upon by SMR and the Forest Service.    As a point of emphasis, and as described in provision #7 below, SMR agrees to complete the required construction and improvement of the two replacement roads after both parties enter into this Exchange Agreement, and prior to closing of the exchange/donation. 

1. Water Rights:  

No water right claims exist on the SMR lands.

Two water right claims exist on the identified NFS lands.  Both are located on the Middle Fork of Brackett Creek in Section 6.  Claim # 43A –W-060166-0 is for water diversion via bucket for a proposed campground.  Claim # 43A-W-0670486-00 is for stock water use.  The Forest Service no longer needs either claim. The United States agrees to transfer both claims to SMR in the exchange.

2. Title Insurance: 

SMR agrees to pay the full cost of obtaining policies of standard title insurance, satisfactory to the Office of General Counsel of the United States Department of Agriculture, for the non-federal lands to be conveyed to the United States. The estimated cost for a title insurance policy for non-federal lands to be conveyed by exchange is $3,200.  The estimated cost for a title insurance policy for non-federal lands to be conveyed by donation will be the title policy premium charged to SMR for the appraised value of SMR’s donation.   The Forest Service will order standard title insurance for both transactions in a format acceptable to the United States.  The title evidence will be delivered to the Forest Service, and the title company will bill SMR directly  In the event that either the exchange and/or the donation is terminated by SMR prior to completion, SMR will pay for the cost of terminating the title evidence orders for its lands.  

The government does not furnish title evidence for the lands it conveys.  In the event the exchange or donation is terminated by the United States prior to completion, the United States will pay for the cost of terminating the title evidence order(s) for pertinent SMR lands.

3. Land surveys and property boundary posting:  

The parties agree to share in the costs of completing needed land surveys, a Certificate of Survey (COS) for lands in Section 5, and boundary posting and signing, consistent with the original Agreement to Initiate (ATI, June, 2000) and Amendment #1 to said ATI (July, 2002).   

SMR agrees to be responsible to complete all needed land surveys and to prepare and file a COS to accurately describe the Non-federal lands identified for exchange and donation in Section 5.  The COS shall be filed following execution of this Exchange Agreement, and prior to or at the closing of the exchange and donation.  SMR also agrees to post and sign all common (federal/SMR) boundaries in Section 5 following the exchange and donation. The Forest Service agrees to assist and cooperate with SMR in completing this work in Section 5.  

Except for the survey, COS and boundary posting work in Section 5 to be completed by SMR, the Forest Service agrees to complete other needed surveys, posting and signing of common (federal/SMR) boundaries following the exchange and donation.  SMR agrees to assist and cooperate with the Forest Service in completing this work.  

4. Public use restrictions in Section 5:  

The Forest Service agrees that, following the exchange and donation, it will adopt public use restrictions for all Non-federal lands to be acquired in Section 5. These restrictions will preclude: (a) overnight camping, (b) off-road motorized vehicle travel, (c) discharging firearms and (d) campfires.  The Forest Service will monitor these restrictions over time, and may revise the restrictions as future conditions and public use patterns warrant.   

5. Forest Service grant of road easement to SMR: 

The Forest Service agrees to grant a “FLPMA Forest Road” easement to SMR, 60 feet in width, for non-exclusive use of existing Central Camp Road #6607 across NFS lands in N½N½ Section 8, T1N, R7E, as shown on MAP B attached hereto and made a part hereof.  The approximate length of this easement grant is 0.1 mile.  As provided in that easement, SMR and it’s successors and assigns will have rights to use the Central Camp Road to access its property when the road is otherwise closed to public vehicle travel.  Arrangements will be made between SMR and the Forest Service to provide SMR with a lock, keys or whatever is necessary to allow SMR to use the road during periods when it is closed to public vehicle travel.  

The parties also agree that since SMR currently has road access to its land in Section 5 located north of the Brackett Creek County Road and east of Highway 86, no additional road access across NFS land in Section 8 is needed. 

6. Forest Service terminate certain road easements:  

Provided that SMR first completes the construction and improvement of two “Replacement Roads” to Forest Service standards as described further in Provision 7. below, the Forest Service agrees that, at closing, it will terminate easements held by the U.S. across SMR lands for segments of two existing Forest Service roads, as shown on MAP B attached hereto and made a part hereof:

(a) Central Camp Road No. 6607:  This road extends northwest from Highway 86, approximately 0.6 mile across SMR land in Section 5, 0.5 mile across NFS land in Section 6, then 1.4 mile across SMR land in Section 6 and Section 31, before crossing NFS land in Section 36, where it ends.  The Forest Service will terminate its easement for the segments of this road across SMR land in Sections 5, 6 and 31.
(b) Middle Fork Road No. 6948:   This road extends southwest from the Central Camp Road #6607 in Section 6, approximately 0.8 mile across NFS land in Section 6, then 0.3 mile across SMR land in Section 7, before crossing NFS land in Section 12, where it ends.  The Forest Service will terminate its easement for the segment of this road across SMR land in Section 7.

7. Replacement roads:  

SMR agrees to construct and improve, at its sole expense, two replacement roads as described below and shown on MAP B attached hereto and made a part hereof.  SMR further agrees to complete the required construction and improvement of the two replacement roads after both parties enter into this Exchange Agreement, and prior to closing of the exchange/donation. 

The Forest Service will terminate the easements cited in Provision (8) at closing, provided that SMR fully completes the construction and improvement of the two replacement roads to Forest Service standards and specifications as described below. 
(a) North Fork Brackett Creek Road #6607 and Trailhead:  

To replace Central Camp Road #6607 across SMR lands, SMR agrees to build the North Fork Brackett Creek Road #6607 and Trailhead to Forest Service specifications.  

Following the exchange and donation, replacement Road #6607 and trailhead will be located entirely on NFS lands.  “Replacement” Road #6607 will begin at Highway #86, across from Battle Ridge Campground, and extend westerly across portions of Section 32 and Section 31 to Section 36, crossing North Fork Brackett Creek and connecting to existing Road #6607.  A 0.4-mile portion of the road will follow an old roadbed.  Total length of Road #6607 will be approximately 2.7 miles. The first approximately 0.1-mile segment of Replacement Road #6607 will be 14 feet wide with 4 inch crushed aggregate surfacing and a ditch.  At that point, a ten-car capacity, graveled trailhead (parking area) will be constructed in Section 32.  The remaining approximately 2.6 miles will be 12’ wide with native surfacing (no gravel), without a ditch. The road beyond the trailhead will be gated.  The Forest Service will provide and install the gate and appropriate signs.

 (b) South Fork Brackett Creek Road #631 and Road #631A:  

To replace Middle Fork Brackett Creek Road #6948 across SMR lands, SMR agrees to construct and improve the South Fork Brackett Creek Road #631 and #631A to Forest Service specifications.  

Following the exchange, replacement Road #631/631A will be located entirely on NFS lands.  Existing South Fork Brackett Road #631 will be improved from its junction with Highway #86 in Section 8, extending southwesterly approximately 1.8 miles to the switchback in Section 7.  At this point, new Road #631A will begin and extend westerly, generally following an old road that ties to Road #6948 in Section 12. Total length of Road #631/631A will be approximately 3.6 miles (1.8 miles for Road #631 and 1.8 miles for Road #631A).  Road #631 (1.8 miles) will be 14’ wide with a crushed aggregate gravel surface and a ditch.  Road #631A (1.8 miles) will be 12’ wide with native surface and a ditch also.  The Forest Service will provide and install appropriate signs for Roads 631/631A. 

The Forest Service has provided information to SMR regarding road locations, specifications for construction and reconstruction, and estimated costs for replacement roads, identified in Exhibit D, attached hereto and made a part hereof.   The Forest Service estimates that the total cost of installing the two replacement access roads (Road #6607 and Road #631/631A) is  $143,100 to $174,900.  This estimate excludes the costs of signing and gating, which will be Forest Service responsibility.  In a May 1, 2004 letter to the Forest Service, attached hereto and made a part hereof as Exhibit E, SMR acknowledged that the Forest Service standards and estimated costs of installing Replacement roads #6607 and #631/631A are reasonable and acceptable to SMR.   

In addition, SMR proposes to enter into an agreement with the Forest Service, in which SMR would pay the Forest Service to prepare the engineering design for the two replacement roads, and to obtain local, state or federal licenses or permits as required, including stream crossings.   However, if such an agreement is not reached, then SMR will remain responsible for all engineering design work on both SMR and NFS land, and obtaining any needed licenses or permits on SMR land.  The Forest Service will be responsible for obtaining any licenses or permits needed for NFS lands. 

8. Preparation of legal instruments and exhibits for roads:  

The parties agree to prepare the needed legal instruments and rights-of-way exhibits, to Forest Service standards, for the road easement reservations, grants and terminations.  The responsibility to prepare the needed legal instruments and exhibits is as follows: 

a. The Forest Service will prepare all legal instruments, including easements, terminations and deeds. The Bureau of Land Management (BLM) will prepare and issue the patent, with assistance from the Forest Service.  The Forest Service will prepare patent exhibits.

b. SMR will provide the exhibit for its reservation of an easement for Road #6607 and for Road #6607A in Section 5.

c. SMR will provide the exhibit needed for the easement to be granted to SMR for Road #6607 in Section 8.

d. The Forest Service will provide exhibits for termination of the existing easements for portions of Road #6607 and Road #6948 across SMR land.

9. Encroachment of State Highway on lands to be donated to the United States in Section 5:

The State of Montana owns a fee strip of land in Section 5, which is the right-of-way for Highway No. 86.  This right-of-way adjoins but does not encumber Tracts 1B and 2 in Section 5 identified for donation to the U.S.  However, in certain locations, the actual “as-built” location of Highway No. 86 deviates westerly outside the right-of-way, and is an encroachment on Tracts 1B and 2.  The Forest Service will accept title to Tracts 1B and 2 encumbered by this encroachment.

10. SMR obligations during appeal or litigation:  

During the pendency of any appeal or litigation, the parties agree that SMR will have no obligation to construct the replacement roads or to initiate any other activity that would otherwise be required of SMR in the absence of an appeal or litigation.  

Schedule D

Non-federal lands Identified for Donation

The parties agree that the appraised value of the non-federal lands exceeds the appraised value of the federal lands.  SMR represents that it does not expect to receive compensation for the value of the additional non-federal lands, and that it intends, pursuant to the Act of October 10, 1978 (92 Stat. 1065, U.S.C. 2269), to convey by donation to the United States, the real property described as follows:

Land or interests in land for conveyance to the United States consists of fee title, including minerals, and is described as follows:

State: MONTANA
County: GALLATIN

  Legal Description: 
     

PRINCIPAL MERIDIAN, MONTANA:


Township 1 North, Range 7 East




Section 5:  Tracts 1B, 2 and 3 of Certificate of Survey _______*

Containing:  110.7 acres, more or less.

* The parties agree that SMR is responsible to finalize the Certificate of Survey (COS) describing the non-federal lands in Section 5, and file the COS in the records of Gallatin County prior to or at closing.  

The Donation Deed to the United States will be granted subject to the following Outstanding Rights, Encumbrances and Reservations  (Grantor refers to SMR, Grantee refers to U.S.):

OUTSTANDING RIGHTS/ENCUMBRANCES:  

1. The rights of the United States and third parties recited in the Patent from the United States, dated October 7, 1913 and recorded December 4, 1913 in Volume 49 of Deeds, Page 399, records of Gallatin County, Montana.

2. A right-of-way thereon in favor of Gallatin County, for the Brackett Creek Road No. 56 over and across T. 1 N., R. 7 E., Section 5 (affects Tract 3).

3. An easement for a right-of-way in favor of the United States of America, for the existing Battle Ridge Station Road No. 326, and the existing Central Camp Road No. 6607 (formerly known as the Brackett Creek Road), over and across T. 1. N., R. 7 E., Section 5, dated June 22, 1956 and recorded August 10, 1956 in Book 121 of Deeds, Page 591, records of Gallatin County, Montana (affects Tracts 1B and 2, respectively).

4. An easement for a structure and for pipe maintenance in favor of the State of Montana, over and across T. 1. N., R. 7 E., Section 5, as disclosed in Bargain and Sale Deed, dated June 18, 1982 and recorded December 9, 1982 in Book 73 of Deeds, Page 1202, records of Gallatin County, Montana (affects Tract 3).

RESERVATION:
“Reserving unto the Grantor, it successors and assigns, a non-exclusive right-of-way for the following existing roads in the County of Gallatin, State of Montana, as shown approximately on Exhibit ____, attached hereto and made a part hereof:

a) Central Camp Road No. 6607 , over and across Tract 2 of Section 5; 

b)  Central Camp South Spur Road No. 6607A , over and across Tract 2 of Section 5;  

This reservation is limited to access for all purposes deemed necessary or desireable in connection with the protection, administration, management and utilization of the Grantor’s lands and resources served by this road, now or hereafter owned or controlled, subject to any such traffic control regulations and rules as the Grantee may reasonably impose upon or require of other users of the road.

Said easement shall be sixty (60) feet in width, lying equally on both sides of the centerline, with such reasonable rights of temporary use of the lands immediately adjacent to said right-of-way as may be necessary for maintenance and/or repair of said road.  If the road is located substantially as described herein the centerline of said road as constructed is hereby deemed accepted by the Grantor and the Grantee as the true centerline of the premises granted.  If any subsequent survey of the road shows that any portion of the road, although located substantially as described, crosses lands of the Grantee not described herein, the reserved easement shall be amended to include the additional lands traversed;  if any lands described herein are not traversed by the road as constructed, the reserved easement traversing the same shall be terminated in the manner hereinafter provided.

The above reservation is made subject to the Secretary of Agriculture’s Rules and Regulations regarding use, occupancy and operation of rights-of-way (36 CFR 251.18), bearing of road maintenance costs proportionate to use (36 CFR 212.5(d)), and traffic control regulations (36 CFR 261.12), attached hereto as Exhibits A, B and C, respectively, and the terms, provisions and conditions thereof are applicable to the Grantor, its successors, assigns, permittees, and contractors.

Provided, that if the Grantor determines that the road, or any segment thereof, is no longer needed for the purposes reserved, the easement shall terminate.  The termination shall be evidenced by a statement in recordable form funished by the Grantor to the United States of America and its assigns.”

EXHIBIT A

United States Department of Agriculture
Forest Service

CONDITIONS, RULES AND REGULATIONS

OF THE SECRETARY OF AGRICULTURE

GOVERNING MAINTENANCE AND RECONSTRUCTION OF 

FOREST SERVICE ROADS BY USERS

Code of Federal Regulations - Title 36 - Chapter II - Section 212.5(d)

(d) Maintenance and reconstruction of forest service roads by users.

(1) Maintenance.  The Chief may require, but not in conflict with an existing permit, easement, contract, or other agreement, the user or users of a road, including purchasers of Government timber and other products, to maintain the roads in a satisfactory condition commensurate with the particular use requirements of each. The maintenance to be borne by each user shall be proportionate to total use and no individual user shall be required to perform or bear the costs of maintenance other than that commensurate with his use.

(2) Reconstruction. The Chief may require, but not in conflict with an existing permit, easement, contract, or other agreement, the user or users of a road to reconstruct it when, at the time the use is requested, reconstruction is determined to be necessary to accommodate his use.

(3) Deposits in lieu of performance.  If the maintenance or reconstruction cannot be so provided or if the Chief determines that maintenance or reconstruction by a user would not be practical, the Chief may require that sufficient funds be deposited by the user to provide his portion of the total maintenance or reconstruction costs.  Deposits made to cover maintenance or reconstruction of roads shall be used for the purposes deposited, except that:

(i) Deposits received for work on adjacent and overlapping areas may be combined when it is the most practicable and efficient manner of performing the work, and cost thereof may be determined by estimates, and

(ii) Unexpended balances upon accomplishment of the purposes for which deposited shall be transferred to miscellaneous receipts or refunded.

[39 FR 27649, 7/31/1974, as amended at 42 FR 2957, 1/14/1977; 43 FR 20007, 5/10/1978; 62 FR 58654, 10/30/1997.  Redesignated and amended at 62 FR 58654, 10/30/1997; 66 FR 3217, 1/12/2001]

EXHIBIT B

United States Department of Agriculture
Forest Service

CONDITIONS, RULES AND REGULATIONS

OF THE SECRETARY OF AGRICULTURE

GOVERNING EXERCISE OF RIGHTS-OF-WAY RESERVED

IN CONVEYANCES TO THE UNITED STATES

Code of Federal Regulations - Title 36 - Chapter II - Section 251.18

This section governs the use, occupancy, and operation of rights-of-way reserved by a grantor of lands to the United States.

(a)  Brush and refuse resulting from the exercise of the right-of-way reservation shall be disposed of to the satisfaction of the Forest Officer in charge.

(b)  Timber cut and destroyed in the exercise of the right-of-way reservation shall be paid for at rates to be prescribed by the Forest Officer in charge, which rates shall be the usual stumpage prices charged in the locality in sales of national forest timber of the same kind or species; for injury to timber, second growth, and reproduction, the amount of actual damage shall be ascertained by the Forest Supervisor according to the rules applicable in such cases.

(c)  All improvements built or maintained upon the right-of-way shall be kept in an orderly, safe and sanitary condition.  Failure to maintain such conditions shall be cause for the termination of the reservation after 30 days' notice in writing to the occupant or user that unsatisfactory conditions exist and that the Department intends to terminate all rights under the reservation unless such conditions are forthwith corrected to the satisfaction of the Regional Forester.

(d)  Upon the abandonment of a reserved right-of-way, either by formal release, by termination, or by non-use for a period of one calendar year, all improvements thereon not the property of the United States shall be removed therefrom within three months from the date of the abandonment, otherwise such improvements shall vest in and become the property of the United States.

(e)  All reasonable precautions to prevent and suppress forest fires shall be taken by the grantor and all persons acting for or claiming under him; suitable crossings shall be constructed by grantor and/or said persons where the reserved right-of-way intersects existing roads and trails; borrow pits shall not be opened outside of the immediate graded section except under a special use permit from the Forest Supervisor.

(f)  Officers of the Forest Service shall have free ingress and egress on and over the reserved rights-of-way for all purposes necessary and incidental to the protection and administration of the national forest.

(36 Stat. 962, as amended; 16 U.S.C. 518)

EXHIBIT C

United States Department of Agriculture
Forest Service

CONDITIONS, RULES AND REGULATIONS

OF THE SECRETARY OF AGRICULTURE

GOVERNING PROHIBITED ACTIVITIES ON

NATIONAL FOREST SYSTEM ROADS AND TRAILS

Code of Federal Regulations - Title 36 - Chapter II - Section 261.12

The following are prohibited:

(a)  Violating the load, weight, height, length, or width limitations prescribed by State law except by special-use authorization or written agreement or by order issued under § 261.54 of this Chapter.

(b)  Failing to have a vehicle weighed at a Forest Service weighing station, if required by a sign.

(c)  Damaging and leaving in a damaged condition any such road, trail, or segment thereof.

(d)  Blocking, restricting, or otherwise interfering with the use of a road, trail, or gate.

[43 FR 2957, 1/14/1977, as amended at 46 FR 33520, 6/30/1981; 49 FR 25450, 6/21/1984; 55 FR 25832, 6/25/1990]
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