A.  Pre-NEPA Considerations

The following are key steps in considering a land exchange.  The order of the steps and the level of details required will vary with each exchange.  More detailed guidance is provided in the Forest Service Manual and Handbook system.  A few key references have been included below.   

· Exchange proposals must be in the public interest and meet the requirements of law, regulations and policy.

· Gather documentation from non-Federal landowners regarding the extent of their willingness to be involved.  Will they only consider a land exchange?

· Identify how the exchange lands were identified.

· Check status of lands being considered in the exchange.

· Determine which act(s) authorize the exchange (FSM 5430.1).

· Identify preliminary alternatives, including those that may not be considered in detail.

· Negotiate with landowners to share costs.

· Informally involve the public early in the development of a land exchange proposal.  Discuss general proposal, talk with interested parties, local governments and adjacent landowners.

· It is not usually desirable to retain restrictions on lands for conveyance out of Federal ownership because of the administrative costs of enforcement.  

· Identify future access needs related to the land exchange for both parties.

· Determine the Forest Service official responsible for the decision on the land exchange.  

· Conduct field examinations of the exchange properties and collect information needed for the environmental analysis including threatened and endangered species, cultural resources, floodplain, wetland, mineral and socioeconomic reports.

· Document all evidence of adverse occupancy and possession and all uses, such as roads, pipelines, transmission lines, encroachments and ditches.

· Determination whether hazardous substances are known or likely to be present on either the Federal or non-Federal lands and identify any actions necessary to protect human health and the environment with respect to such substances.  

· Determine if there are water-rights on the non-Federal and Federal land.  If there are water-rights on the non-Federal land, determine whether it is in the public interest to acquire those rights and put them to beneficial use, or whether they should be severed from the land.  Use Water-Rights Analysis Form. 

· Determine what mineral rights will be included in the exchange, working with BLM as appropriate.

· If threatened or endangered species are involved, have the Non-Federal party be the applicant to the US Fish and Wildlife Service on the project.  This will allow the USFWS to identify requirements of the exchange and help narrow the scope as needed to support the proposal. 

· Once a determination has been made that proceeding with the land exchange is in the public interest, document it in a project initiation letter to the file signed by the responsible official.  Include reasons it is in the public interest to proceed, purpose and need, proposed action and scope.     

· Determine if an interdisciplinary (ID) team of specialists is needed, select the ID team and leader.   

· If both parties agree to proceed with an exchange proposal, execute a nonbinding agreement or statement of intent to identify who does what and the target dates for completion.  (FSM 5409.13, 31.9 and 36 CFR 254.4.)

Once enough information has been gathered to document that the exchange is in the public interest and there is a proposed action, the information needs to be summarized and presented in an environmental analysis.

Determine appropriate NEPA documentation for the land exchange:  

· Some exchanges, where land uses will remain essentially the same, and the exchange is of limited size or magnitude, that may qualify as a categorical exclusion (FSM 1950.31.1b(7) and 5409.13.34.11), if there are no effects of extraordinary circumstances (FSM 1950.30.3).  

· More complex exchanges that may have public controversy or potentially adverse effects on the environment will need either an environmental assessment (EA) or an environmental impact statement (EIS)(FSM 5409.13.34.12).

B.  NEPA Considerations

1.  Purpose and Need/Proposed Action (Chapter 1)

Based on the information gathered, define the purpose and need and the proposed action for the land exchange.  This is a critical step because it provides the framework for NEPA steps… scoping, alternative development, and analysis.  

State the problem to be solved or opportunity to be realized by describing the current condition, the desired condition and the difference between them. The purpose and need will identify why the exchange is in the public interest.  What is the scope of the project?  How does it meet the FS land exchange regulations 36 CFR 254?  Show how the problem relates to the goals and objectives of the Forest Plan and include appropriate citations to the Plan.  What are the benefits?  For example:   

· Better management of federal lands and resources.

· To meet the needs of state and local residents and their economies.

· To secure important objectives, including such things as: protection of fish and wildlife habitats, cultural resources, watersheds, and wilderness and aesthetic values.

· Enhancement of recreation opportunities and public access.

· Consolidation of lands or interests in lands, such as mineral and timber interests, for more logical and efficient management and development.

· Reduce administrative costs, including consolidation in miles of property line and corners.

· Eliminate the need for acquiring rights-of-way or granting special-use authorizations.

· Resolve land claims and occupancy trespasses.  

· Consolidate split estates.

· Expansion of communities.

· Accommodate existing or planned land use authorization.

· Implementation of applicable forest land and resource management plans.

· Fulfillment of public needs.

A land exchange involves a programmatic decision for the long-term, where we identify what the lands will be used for in the future.  Land management types of activities to occur in the future will be identified (as well as management area designation), but in general, specific short-term activities will not be identified.  Exceptions might be access and immediate rehabilitation needs.  If site-specific activities are identified, the effects of the activities will need to be included in the effects analysis.

The proposed action should include:

· Parties involved  

· Legal description of properties

· Description of the rights proposed to be exchanged or reserved, including any authorized uses or leases and any known unauthorized uses, outstanding interests, exceptions, covenants, restrictions, title defects or encumbrances

· Map

· Identification of legal review by Congress, if required

· Non-significant Forest Plan Amendment to update acres by management area

Exchanges involve two parties – the Forest Service and the Non-Federal party.  Describe the purpose and need of both parties.  Separate positions from issues.  When discussing the Federal purpose and need, discuss it for both the land to be acquired and for the land to be conveyed.

Identify any limiting conditions that restrict development of alternatives, including those related to the Non-Federal party.  For example, with exchanges there are certain legal constraints: lands must be located within the same State, the lands being exchanged must be equal value, with no more than 25% equalization.  There may also be policy constraints; such as that generally the Forest Service will not accept payment of an equalization fee, etc.

If appropriate, describe the history of the problem and previous efforts to resolve the problem.

Discuss direction in the land and resource management plan relevant to the proposal and alternatives, and specifically display how the proposed action contributes to furthering management goals and objectives.

For exchanges authorized under specific authorization, describe how the exchange meets the objectives of the specific legislation.  

Decision to Be Made - Describe who will make the decision and what the decision is about.  PAGE \# "'Page: '#'
'"  
 This is to let the reader know what types of things are within, and what types of thongs are outside the scope of the analysis.

Example:  The Regional Forester will decide whether or not to proceed with the exchange and what mitigating measures may be required.

2.  Public Involvement and Alternatives (Chapter 2)

Public Involvement and Issues

Summarize scoping and how the regulations for public notice (FSM 5409.13.33 and 36 CFR 254.80) were met, including newspaper advertisements and notification of State and local government officials, congressional delegation and all adjoining landowners.

· Identify any issues related to the land exchange that were raised by the public.

· Briefly describe the processes used to scope issues and list the significant issues.  In listing key issues include how they will be dealt with:  to formulate alternatives, measure the effect of the alternatives on the issue, or by monitoring, and how they will be measured. 

· For non-significant issues, explain why they are considered insignificant.  Reasons may include:  not within the scope of analysis as defined by the purpose and need or decision to be made; issue has already been decided by law, regulation or previous decision; issue is conjectural and not amenable to scientific analysis; issue is of limited extent, duration or intensity; etc.

Alternatives

Based on the scoping and issues identified, develop and consider reasonable alternatives to the proposed action.  At a minimum, no action and proposed action alternatives must be considered.  If other alternatives fit the purpose and need and address an issue, they should be considered in detail unless there is an obvious, overriding reason they could not be implemented.  All alternatives considered in detail must receive equal treatment.  Describing alternatives not considered in detail provides the opportunity to address other alternatives identified and reasons why they could not be implemented.  Other alternatives not considered in detail might include purchase, easement or restriction options, condemnation, or exchanging other lands.  Provide an explanation of why these alternatives were not considered in detail (such as the private landowner would not consider the alternative).  

Identify how the lands to be acquired would be managed in the long-term, including the forest plan management allocation.  In describing the alternatives, include a discussion on the range of activities that might occur to accommodate differences in appraised values.  For example, changing the total acreage or using timber to equalize values.

Identify features common to all action alternatives, including mitigation and monitoring, and identify the preferred alternative.

Criteria for alternative development

Describe the criteria, specifically related to the situation being analyzed.  These criteria are used to assure that a full range of alternatives is considered and to eliminate alternatives from detailed analysis.

Description of alternatives

If an alternative is not consistent with the forest plan, state that a plan amendment will be necessary and is being considered in the NEPA document.  

Describe alternatives that will be considered in detail as well as those that were eliminated from detailed analysis.

Discuss the likely future use of both the Federal and non-Federal lands, for all alternatives.  Document consultation with state and local planning and zoning agencies that helped establish what uses are reasonably foreseeable.  Discuss how the intended use of the Federal land, if it is conveyed in the exchange, would affect management objectives of the remaining adjacent Federal lands (36 CFR 254.3.2.ii).

A No-Action alternative must always be considered in detail, even if it is not legal or not feasible.  In those cases, the analysis will show the unacceptable consequences of not taking an action.  This alternative is critical as it serves as the baseline for the effects analysis.

A Purchase Alternative should always be considered.  If it is one of the alternatives that is eliminated from detailed analysis, the administrative record must demonstrate that the forest asked the Non-Federal party whether they would be willing to sell their land, and include a copy of their response in the project record.

Proposed Action Alternative – in addition to describing the general proposal, include the following specific information:  1) identify who is involved on both sides of the exchange, including any third party facilitators; 2) identify the authorities which authorize the exchange (include citation to acts), and state any criteria or limitations imposed by that authority; 3) describe the land or interests in land that will be involved on both sides (precise legal description may be located in an appendix and referenced here); 4) list the acreages involved on both sides; 5) identify the county and state both where the properties are located; and 6) describe all authorized and unauthorized uses of the properties involve and how they will be handled in the exchange (e.g. cancelled, reserved, permitted, etc.)

Comparison of Alternatives and Effects

For a detailed Environmental Analysis (EA) or an Environmental Impact Statement (EIS), this section should include a table comparing the environmental consequences of the alternatives. 

3.  Affected Environment  (Chapter 3) 

The CEQ regulations at 40 CFR 1502.15 state that this chapter shall “describe the environment of the area(s) to be affected or created by the alternatives under consideration.”  The intent of this chapter is to describe what components of the ecosystem will be affected, how large an area each effect will cover, and how long each effect will last.  
The components of the affected environment to be discussed are determined by the issues identified in Chapter 1.  Succinctly describe the current environment or situation for each issue or relevant resource to be affected by the alternatives considered.  While this section does not describe the environmental impacts, it should rely on monitoring, scientific research or other sources to document the spatial and temporal bounds of the environmental effects.  Explicit referencing of these sources, specialist reports and supporting information in the project file is essential.

Concentrate on the issues directly affected by the proposed change in real property rights and the potential effects of change in management activities resulting from the land conveyance.  

In some instances, to gain clarity, it may be helpful to combine the affected environment (chapter 3) and the environmental effects (chapter 4) discussions.  To do this, the discussion outline would relate each significant issue to the component of the ecosystem that will be measured.  The spatial and temporal bounds would be described (with the supporting sources documented) and the effects (within the previously established bounds) would be documented.  This outline would be repeated for each issue and affected component.

EPA has recently come out with guidance
 for looking at cumulative effects that closely follows the above suggestions.  Even if there are no cumulative effects, their guidance presents points that should be covered in the analysis of the affected environment.  In summary, the guidance states that in order to later address cumulative effects, the affected environment analysis should:  
· Identify the resources that are being cumulatively impacted.  If there are none, state this.
· Determine the appropriate geographic (natural ecological boundaries) area and the time period over which the effects will occur.  
· Look at all past, present, and reasonably foreseeable future actions that contribute to cumulative effects on the resource of concern.  
· Describe a benchmark or baseline. 
· Include scientifically defensible threshold levels.
Inclusion of this material in chapter 3 allows for an orderly flow to the document and provides a defensible rational and framework for the cumulative effects analysis.  The purpose in this chapter is not to show the effects of alternatives, but rather to show the limits of the analysis and the scientific reasons for those limits.  Specific reference must be made to specialists' reports, scientific literature, and other supporting documentation. 

4.  Environmental Effects  (Chapter 4, or combined in Chapter 3)

For each alternative, estimate the direct, indirect, and cumulative environmental effects (including the effectiveness of the mitigation measures) that would result from implementing each of the alternatives (including the no-action alternative).  

· Disclose the probable environmental effects of all alternatives that are analyzed in detail.  Impacts should be discussed in proportion to their significance.  Non-significant issues may be discussed very briefly or with a simple statement that there would be no impact.

· Include the estimated decrease or increase in administrative costs.  Also, summarize the increase in resources, such as key wildlife habitat or watershed, recreation visitor days, timber yield potential, flood plain, wetlands, cultural-resource sites, visual quality or other significant benefits.  

· Summarize the information from specialist reports and cite the documents rather than including them in the EA.

· Make specific citations to all data, reports or literature that support any conclusions in the document.

· Consider graphic displays that will supplement and summarize the discussions.

· Describe Cumulative Effects.  Disclose how you set the cumulative effects analysis boundaries, both temporally and geographically.  Disclose the effects from reasonably foreseeable future uses likely to occur within the cumulative effects analysis area on both the non-Federal and Federal lands for all alternatives.  In addition, document consultation with state and local planning and zoning agencies that helped establish what uses are reasonably foreseeable.  

The following items must be specifically addressed.  Do not simply exclude items with no known impact.  Make a specific negative declaration. 

1) Congressionally designated areas, such as wilderness, wilderness study areas, or National Recreation Areas.

2) Inventoried roadless areas.

3) Research Natural Areas.

4) Threatened or endangered species, or their critical habitat (Endangered Species Act of 1973).

5) Floodplains, wetlands and municipal watersheds (E.O. 11988 and 11990)

6) Native American religious or cultural sites, archaeological sites, or historic properties or areas (National Historic Preservation Act of 1966; E.O. 11593).

7) Prime farmland, rangeland and forest land (Dept. Regulation 9500-3).

8) Steep slopes or highly erosive soils.

9) Disproportionate impact to consumers, civil rights, minority groups or women (E.O. 12898).

10) Presence of hazardous materials on any of the property involved (Comprehensive Environmental Response, Compensation and Liability Act of 1980, Sec. 120(h)).

11) Caves (Federal Cave Resources Protection Act of 1988).

12) Effects on minerals, geothermal, oil and gas (Functions Transfer Act of 1960).

13) Grazing permit rights (Federal Land Policy and Management Act of 1976, Sec. 402(g)).

14) Water rights.

15) Water and air quality.

16) Scenic quality.

17) Social and economic factors.

18) Administrative factors (e.g. elimination of property corners and land lines, reduction in potential boundary disputes, etc.).  Estimate the administrative costs savings or increases.

19) Access (legal and physical, to both properties), with summary of net miles of roads to be gained or lost, and disclosure of estimated cost to close unneeded roads or bring needed roads up to Forest Service standards.

5.  Agencies or Persons Contacted  (Chapter 5)

This is required for both Environmental Analyses (40 CFR 1509.9 and 40 CFR 1508.9) and Environmental Impact Statements (40 CFR 1502.10).  List all persons or entities that contributed information used in the document.

6.  Project Record 

Documenting the analysis begins with your first file note and ends when you complete the Decision Notice, Environmental Assessment or Environmental Impact Statement, plus the proper decision document.  The project file includes all the materials prepared for the project.  The EA or EIS rests on this prior information for support and validations.  The project file must be referenced throughout the NEPA document and must include an index.

7.  Decision Notice and FONSI

The Decision Notice and Finding of No Significant Impact (FONSI) will document the decision of the responsible official.  The decision is not made until after the 30-day public comment period.  The decision must be clearly supported by the entire analysis process.  The decision should include the following:  

Decision and Reasons for the Decision:  Clearly state the decision.  Summarize purpose and need, the decision criteria and rationale used in making the decision.  

Tie to NEPA:  Identify the NEPA document that analyzed the proposal and state which alternative is being selected.  Any modifications to the alternative, including additional mitigation measures, must be specifically stated.  

Alternatives Considered:  Briefly identify all the alternatives considered, including those not considered in detail.  Identify why one alternative was selected over the other and how it responds to public comment.

Public Involvement:  Summarize public involvement and issues identified.  
Equal Value Requirement:  State approved values, including any cash equalization payments, and that the exchange meets the equal value requirement of FLPMA.

Structures:  If any structures will be acquired as part of the exchange, document how acquiring the land with the structures still in place serves the public interest, disclose the proposed disposition of the structures and identify the funding source for future maintenance or disposition costs.

Consistency with Planning:  Describe how the selected exchange meets the goals and objectives of the Forest Plan.

Finding of No Significant Impact:  Address both context and intensity.  Describe the analysis performed along with specific references to supporting documentation in the EA and project file for each of the 10 intensity items (40 CFR 1508.27).

Findings Required By Other Laws and Regulations:  Identify by laws, with references to supporting documentation in the EA or project file.
Implementation Date

Administrative Review or Appeal Opportunities

Contact Person

Signature and Date

C.  Implementation

Remember, a few things need to be completed prior to executing the land exchange.  Be sure to review the manual.

· Completion of the exchange can occur only after the appeal period expires and after resolution of any appeals.

· Some cases are contingent on the Secretary’s approval and congressional oversight review. 

· An exchange agreement can be implemented after the decision is made and there is approval of the appraisals.  An exchange agreement commits both parties to accept as final the approved appraised values, and no further updating of appraisals is necessary.   

�EPA, may 1999, Consideration of Cumulative Impacts in EPA Review of NEPA Documents: EPA 315-R-99-002.  Or on the web at: http://es.epa.gov/oeca/ofa/cumula.html
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