Executive Order 11990
Protection of Wetlands

May 24, 1977; 42 FR 26961

By virtue of the authority vested in me by the Constitution and statutes of the United States of America, and &s
President of the United States of America, in furtherance of the National Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.), in order to avoid to the extent possible the long and short term adverse
impacts associated with the destruction or modification of wetlands and to avoid direct or indirect suppozt of
new construction in wetiands wherever there is a practicable alternative, it is hereby ordered as foliows:

Section 1.

(a) Each agency shall provide leadership and shall take action to minimize the destruction, loss or degradation
of wetlands, and to preserve and enhance the natural and beneficial values of wetlands in carrying out the
agency's responsibilities for (1) acquiring, managing, and disposing of Federal lands and facilities; and (2)
providing Federally undertaken, financed, or assisted construction and improvements; and (3) conducting
Federal activities and programs affecting land use, including but not limited to water and related land resources
planning, regulating, and licensing activities,

(b) This Order does not appiy to the issuance by Federal agencies of permits, licenses, or allocations to private
parties for activities involving wetlands on non-Federal property.

Section 2.

(a) In furtherance of the National Environmental Policy Act of 1969 (42 U.S.C. 4331(b)(3)) to improve and
coordinate Federal plans, functions, programs and resources to the end that the Nation may attain the widest
range of beneficial uses of the environment without degradation and risk to health or safety, each agency, to the
extent permitted by law, shall avoid undertaking or providing assistance for new construction located in
wetlands unless the head of the agency finds (1) that there is no practicable alternative to such construction, and
(2) that the proposed action includes all practicabie measures to minimize harm to wetlands which may result
from such use. In making this finding the head of the agency may take into account economic, environmental
and other pertinent factors. ‘ -

{b) Each agency shall aiso provide opportunity for early public review of any plans or proposals for new
construction in wetlands, in accordance with Section 2(b) of Executive Order No. 11514, as amended, including
the development of procedures to accomplish this objective for Federal actions whose impact is not significant
enough to require the preparation of an environmental impact statement under Section 102(2)(C) of the National
Environmental Policy Act of 1969, as amended.

Section 3.

Any requests.for new authorizations or appropriations transmitted to the Office of Management and Budget
shall indicate, if an action to be proposed will be lecated in wetlands, whether the proposed action is in accord
with this Order.

Section 4.

When Federally-owned wetlands or portion wetlands are proposed for lease, easement, right-of or disposal to
non-Federal public or private parties Federal agency shall (&) reference in the conveyance those uses that are
restricted under identified Federal, State or local wetlands regulations; and (b) attach other appropriate
restrictions to the uses of properties by the grantee or purchaser and any successor, except Where prehibited by
law; or (c) withhold such properties from disposal.



Section 5.

In carrying out the activities described in Section 1 of this Order, each agency shall consider factors relevant to
a proposal's effect on the survival and quality of the wetlands. Among these factors are: -
(a) public health safety, and welfare; including water supply, quality, recharge and dlSChﬂ[‘gB, pollution; flood (
and storm hazards, and sediment and erosion;

(b) maintenance of natural systems, including conservation and long term productivity of existing flora and
fauna, species and habitat diversity and stabﬂlty, hydrologic utility, fish, wildlife, timber, and food and fiber
resources; and

{c} other uses of wetlands in the public interest, including recreational, scientific, and cultural uses.

Section 6.

As allowed by law, agencies shall issue or amend their existing procedures in order to comply with this Order.
To the extent possible, existing processes, such as those of the Counci! on Environmental Quality and the Water
Resources Council, shall be utilized to fulfill the requirements of this Order.

Section 7.
As used in this Order:

{a) The term "agency" shall have the same meaning as the term "Executive agency" in Section 105 of Title 5 of
the United States Code and shall include the military departments; the directives contained in this Order,
however, are meant to apply only to those agencies which perform the activities described in Section 1 which
are located in or affecting wetlands,

{b) The term "new construction” shall include draining, dredging, channelizing, filling, diking, impounding, and ( '
related activities and any structures or facilities begun or authorized after the effective date of this Order.

(¢) The term "wetlands” means those areas that are inundated by surface or ground water with a frequency
sufficient to support and under normal circumstances does or would support a prevalence of vegetative or
aguatic life that requires saturated or seasonally saturated soil conditions for growth and reproduction. Wetlands
generally include swamps, marshes, bogs, and similar areas such as sloughs, potholes, wet meadows, river |
overflows, mud flats, and natural ponds.

Section 8.

This Order does not apply to projects presently under construction, or to projects for which all of the funds have |
‘been appropriated through Fiscal Year 1977, or to projects and programs for which a draft or final |
environmental impact statement will be-filed prior to October 1, 1977. The provisions of Sectlon 2 of this Order
shall be 1mplemented by each agency not later than October 1, 1977, : : |

Section 9.
Nothing in this Order shall apply to assistance provided for emergency work, essential to save lives and protect

. property and public health and safety, performed pursuant to Sections 305 and 306 of the Disaster Relief Act of
1974(88 Stat. 148, 42 U.S.C. 5145 and 5146).

Section 10.

To thc exient the provisions of Sections 2 and 5 of this Order are applicable to projects covered by of the ( S
Housing and Community Development Act of 1974, as amended (88 Stat. 640, 42 U.S.C. 5304(h)), the




responsibilities under those prowswns may be assumed by the appropriate applicant, if the applicant has also
assumed, with respect to such projects, all of the responsibilities for environmental réview, decisionmaking, and -
action pursuant to the National Environmental Policy Act of 1969, as amended.

Jimmy Carter
THE WHITE HOUSE
May 24, 1977







Executive Order 11988; Floodplain Management, 1977

»  Texi of Exscutive Order 11988, Floadpiain Management,
1977 ' .

- Useful Links

*«  National Flood Insurance Program
* 44 Code of Federa! Regulations, Part 9

Description And Intent

Executive Order 11988 requires federal agencles to avold fo the
extent possible the long and short-term adverse impacts associated
with the occupancy and modffication of fiood plains and to avoid diract
and indirect support of floodplain devetopment wherever thera is a
practicable alternative. In accomplishing this cbjsctive, "each agency
shall provide Isadership and shall take action to reduce the risk of
flood loss, to minimize the impact of fioods on human safety, health,
and walfare, and to restore and preserve the natural and beneficial
values served by flood plains in carrying out its responsibilities” for the
following actions:

* acquiring, managing, and disposing of federal lands and
facilities;

«  providing federally-undertaken, financed, or assisied
consiruction and improvements;

*  conducting federal activities and programs affecting land use,
including but not limited to water and related land resources
planning, reguiation, and licensing activities, Administering
Agancy

" Each federal agency is responsible for preparing imblementing
procedures for carrying out the provisions of the Order. Federal
Agencies consult with FEMA cancerning implementation of this EO,

Implehenting Procedureé

FEMA's Regulations at 44 CFR Part 9: Fioodplain Marnagement and

. Protaection of Wetlands. On February 10, 1878, the Water Resources
Council issued "Floodplain Maragement Guidslines" (40 FR 6030) to
aid other federal agencies in amending their regulations and :
procedures fo comply with the Order. In 1887, the Federal Emergency
Management Agency and the Interagency Task Force on Floodplain
Management issued "Further Advice on EO 11988 Floodplain

. Management".

Summary Of Requirements

The guidelines address an eight-step process that agencies should
carry out as part of their decision-making on projects that have
potential impacts to or within the floodplain. Tha eight steps, which are
summarlzed below, reflect the decision-making process required in

*National Environmental
Policy Act

*National Histeric
Preservation Act

*Clean Air Act

*Resource Conservation and
Recovery Aot

*Clean Water Act / Rivers
and Harbors Act

*Coastal Zone Management
Act

+Coastal Barriers Resources
Act

“Wild and Scenic Rivers Act
*Endangered Species Act
~Fish and Wildlife
Coordination Act

+Floodplain Executive Order
“Wetlands Executive Order

*Environmental Justice
Executive Order

*Other

«Combined List



Section 2(a) of the Order.

1.

7.

8".

Determine If a proposed action is in the base floodplain (that
area which has a one percent or greater chance of flooding in
any given year), :

Conduct early publi.c review,'including public notice.

identify and evaluate practicable alternatives to locating in

.the base fioodptain, including alterative sites outside of the

fioodp%ain.

identify ii"npacts of the proposed action.

[f impacts cannot be avoided, develop measures fo minimize
the impacts and restore and preserve the floodpiain, as
appropriate,

Reevaluate alternatives.

Present the findings and a public explanation.

Implement the action.

Amang a number of things, the Interagency Task Force on Floedplain
‘Management clarlfied the EO with respect to development in flood
piains, emphasizing the requirement for agencles to select alternative
sites for projects ouiside the flood plains, if practicable, and to deveiop
measures to mitigate unavoidable impacts.

Suggested Information to Aid in Project Review

Detailed maps (e.g., FIRM, FBFM, FHBM, State deéignated
floodway maps, etc.) defining floodplain and/or floodway
boundaries within the project area. :

Studies and reports {e.g., flood elevations and velocities,
eic.) documenting the project scope and surrounding areas
as related to the occupancy or modification of floodplains
including direct and indirect effects.

Documentation of compliance and consistency with federal,
state, tribal, county and iccal floodplain management
programs and plans.

Documernitation of any Public Notices or public meetings.
Documentation of coordination with other agencies (e.g.,

USACE, NRCS, USBLM, USBR, NFIP, DWR, etc.) including
studies and reports and recommendations. _

Back tc Environmenial / Historic Preservation Review

Last Updated: Saturday, 23-Oct-2004 00:00:00 EDT _
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Executive Order 11988 -- Fioodplain Management

SOURCE: The provisions of Executive Order 11088 of May 24, 1977, appear at 42 FR 26971, 3 CFR
1977 Comp p. 117, unless otherwise noted.

By virtue of the authorlty vested in me by the Constitution and statutes of the United States of America,
and as President of the United States of America, in furtherance of the Natlonal Environ-mental Policy
Act of 1969, as amended (42 U.8.C. 4321 et seq.), the Naticnal Flood Insurance Act of 1968, as
amended (42 U.S.C. 40011 ef seq.), and the Flood Disaster Protection Act of 1973 (Public Law 93-234,
87 Stat. 975), in order to avold to the extent possible the iong and short term adverse impacts
associated with the occupancy and modification of fioodplain development wherever there is a
practicable alternative, it Is hereby ordared as follows:

Section 1. Each agency shall provide leadership and shall take action to reduce the risk of flood loss, o
minimize the impact of floods on human safety, health and welfare, and to restore and preserve the
natural and beneficlal values served by fioodplains In sarrying out its responsibilities for (1) acquiring,
managing, and disposing of Federal lands, and facllities; (2) providing Federally underaken, financed,
or assisted construction and improvements; and (3) conducting Federai activities and programs
affecting land use, including but not limitad to water and related land resources plannlng, regulating,
and licensing actlvities,

SEC. 2. In camying out the aclivities described in Section 1 of this Order, each agency has a
responslbility to evaluate the potential effects of any actions it may take in a floodplain; to ensure that its
planning pregrams and budget request reflect conslderation of flood hazards and fleodpiain
management; and to prescribe procedures 1o implement the policies and requirements of this Order, as
follows:

1. Before taking an action, each agency shall determine whether the proposed action
willl oceur in a floodplain--for major Federal actions significantly affecting the quality of
the human environment, the avaluation required below will be included in any
statement prepared under Section 102(2)(C) of the National Environmental Policy
Act. This Determination shali be made according to a Department of Housing and
Urban Deveiopment (HUD) floodplain map.or a more detailed map of an area,.if
avaliable. If such maps are not available, the agency shall make a determination of
the lecation of the floodplain based on the best availabie information. The Water
Resources Councii shall issue guidance on this information not later than October 1,
1977,

2. M an agency has determined to, or propeses to, conduct, support, or ailow an action
to be located in a floodplain, the agency shall consider atternatives {o avoid adverse
effects and incompatible development in the floodplains, If the head of the agency
finds that the only practicable alisrnative consistent with the iaw and with the policy
set forth in this Order requires sliting in a floodplain, the agency shall, prior to taking
action, {i) design or modify its action in order to minimize potential harm to or within
the floodplain, consistent with regulations issued in accord with Section 2(d) of this
Order, and (If) prepare and circulate a notice containing an explanation of why the
action is proposed to be locatad in the floodplain.

3. For programs subject o the Office of Management and Budget Circular A-85, the
agency shall send the nctice, not to exceed three pages in length including a location
map, to the state and areawide A-85 clearinghouses for the geographic areas
affected. The notice shali include (i} the reasons why the action is proposed to be
{ocated in & floodplain; (il) a statement indicating whether the action conforms to
applicable state or local floodplain protection standards and {iif) a list of the
alternatives censid-ered. Agencies shall endeavor to allow a brief comment period
prior to taking any action. :

4, Each agency shall also provide opportunity for aarly public review of any plans or



proposals for actions In floodptains, in accordance with Saction 2(b) of Exacutive
Order No. 11514, as amended, including the development of procedures to
accomplish this objective for Federal actions whosa impact is net significant enough
to require the preparation of an environmental impact statement under section
102(2)(C) of the Nafional Environmental Policy Act of 1969, as amended,

b.  Any requests for new authorization or appropriations transmitted to the Office of Managemant
and Budgst shall indicate, if an action to be proposed will be Iocated in a floodpiain, whether
the propesed action is in accord with this Order, .

* ¢. [Each agency shall take floodplain management into account when formuiating or evaluating
any water and land use plans and shall require land and water resources use appropriate to
the degree of hazard Involved, Agencies shall include adequate provision for the evaluation
and consideration of flood hazards in the regulations and operating procedures for the
licenses, permits, loan or grants-in-aid programs that they administer. Agencies shall also
encourage and provide appropriate guidance to applicants to evaluate the effects of their
proposals in floodplains prior to submitting applications for Federal licenses, permits, loans or
grants.

4. As allowed by law, each agancy shall issue or amend existing regulaticn and procedures

within one year to comply with this Order. These proceduras shall incerporate the Unified |
~ National Program for Floodplain Managemeant of the Water Rescurces Councll, and shall

axplain the means that the agency will employ to pursue the nonhazardous use of riverine,
coastal and other floodplains in connection with the activities under its authority. Te the extent
possible, existing processes, such as these of the Councit on Environmental Quality and the
Water Resources Council , shall be utilized to fulfill the requirements of this Order. Agencies
shall prepare their proce-dures in consultation with the Water Resources Caungll, the Director
of tha Federal Emergency Management Agency, and the Coungil on Environmental Quality,
and shall update such procedures as necessary.

[Sec. 2 amended by EO 12148 of July 20, 1979, 44 FR 43238, 3 CFR, 1679 Comg., p. 412]

SEC. 3. In addition to the requirementsiof Section 2, agencies wiih responsibilities for Federal real
praperty and facilities shalt take the following measures:

a. The regulations and procedures established under Section 2(d) of this Crder shall, at a
minimum, require the consiruction of Federal structures and facilities te be in accordance with
the standards and criteria and to be consistent with the intent of those promulgated under the
Naticnal Fiood Insurance Program. They shall deviate oniy to the extent that the standards of
the Flood tnsurance Program are demonstrably inappropriate for a given type of structure or
‘facility.

b. I, after compiiance with the requirements of this Order, new construction of structures or
facilities are to be located in a floodplain, accepted floodproofing and other floed protection
measuras shall be applied to new construction or rehabilitation. To achieve fload protection,
agencies shall, wheraver practicable, elevate structures abovs the base flood level rather than
filiing tn land. ‘

c. If property used by the general public has suffered flood damage or is located in an ientified
flood hazard area, the responsible agency shall provide on struciuras, and other places where
appropriate, conspicuous delineation of past and probable flood height in order fo ehhance
public awareness of a knowledge about flood hazards.

d.  When property in floodplains is proposed for Iease, easement, right-of-way, or dispasal {¢ hon-
Federal public or private parties, the Federal agency shall (1) referenca in the conveyance
those ussas that are restricted under identified Federal, State or local floodplain reguiations;
and {2) attach other appropriate restrictions to the uses of properties by the grantee or




purchaser and any successors, exgept where prohibited by law; or (3) withhold such properties
from conveyance. :

- SEC. 4. In addition to any responsibifities under this Order and Sections 202 and 205 of the Flood
Disaster Protection Act of 1973, as amended (42 U.5.C. 4108 and 412B), agencies which guarantes,
approve, regulate, or insure any financial transaction which is related to an area located in a floodpiain
shall, prior to completing actioh on such transzction, inform any private parties pammpattng in the

- transaction of the hazards of locating structures in the floodplain.

SEC. & The head of each agency shall submit a report to the Council on Environmental Quality and to
the Water Resources Council on June 30, 1878, regarding the status of their procedures and the impact
of this Crder on the agency's operations. Theraafter, the Water Resources Council shall periodically
evaluate agency procedures and their effectiveness,

SEC. 6. As used.in this Order:

a. The term "agency" shall have the same meaning as the term "Executive agency” in Section
105 of Title 5 of the United States Code and shall include the military departments; the
directives contained in this Order, howevar, are meant to apply only to those agencies which
perform the activities describad in Section 1 which are located in or affecting' floodplains.

b. The term "base flood" shalt mean that flood which has a one percent or greater chance of -
ocourrence in any given year.

c. The term "floedplain” shall mean the lowland and rslative-ly fiat areas adjoining intand and
coastal waters including fioodprone areas of offshore islands, including at a minimum, that
area subject to a one percent or greater chance of flooding in any given year,

SEC. 7. Executive Order No, 11298 of August 10, 1966, is hereby revoked. All actions, brocedures. and -
issuances taken under that Order and still in effect shall remain in effect until modified by appropriate
authority under the terms of this Order.

SEC. 8. Nothing in this Order shall apply to assistance provided for emergency work essential to save
lives and protect properiy and public health and safety, performed pursuant to section 305 and 306 of
the Disaster Reliaf Act of 1874 (88 Stat. 148, 42 U.8.C. 5145 and 5146).

SEC. 9. To the extent the provisions of section 2{a) of this Order ars applicable to projects covered by
Section 104(h}) of the Housing and Community Development Act of 1874, as amended (88 Stat. 640),
42 U.8.C. 5304(h)), the responsibilities under those provisions may be assumed by the appropriate
applicant, if the applicant has also assumed, with respect to such projects, all of the responsibliities for
envirenmental review, decisicnmaking, and action pursuant to the National Environmental Policy Act of
1969, as amended.
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